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PREFACE. 


In  these  yolomes  I  have  att^npted  to  include  all  the  law  of 
private  corporations,  whether  with  or  without  capital  stock, 
of  joint-stock  companies^  and  of  all  the  various  so-called 
jwoM-corporations  and  voluntary  unincorporated  associations 
which  exist  for  any  private  purpose.  The  scope  of  the  work 
k  tiierefore  somewhat  wider  than  that  of  any  other  with 
wiridi  I  am  acquainted.  I  have  proposed  to  myself  the  task 
af  making  a  treatise  which  shall  cover  the  entire  field  of  pri- 
vate company  law  in  all  its  details,  using  the  term  ^'  private 
companies  "  in  its  widest  modem  sense,  and  I  have  studiously 
uidertaken  not  to  omit  the  law,  as  declared  in  the  decided 
oases  or  defined  by  statute,  of  any  sort  of  an  association  which 
passes  for  a  corporation  or  a  company,  aside  from  partner- 
ships, on  the  one  hand,  and  municipal  corporations  on  the 
other. 

The  subject  has  been  approached  from  the  point  of  view  of 
the  corporation  itself — in  the  belief  that  this  is  the  trae  angle 
of  incidence  for  a  comprehensive  treatment  of  the  law  —  rather 
th^  from  that  of  the  share^wners  or  the  officers  of  the  cor- 
poration. Such  a  stand-point  has  regard  to  the  perspective 
of  the  subject,  which  serves  to  justify  it  in  theory ;  and  it  pre* 
serves  the  proportion  of  the  work  and  enables  the  writer  to 
avoid,  on  the  one  hand,  a  partial  or  one-sided  treatment,  and 
on  the  other  a  magnified  or  top-heavy  discussion  of  any  branch 
of  the  general  subject,  which  should  seem  to  justify  it  from 
a  practical  point  of  view.  I  have  not  attempted  a  treatise  on 
the  law  of  UUra  Viree^  or  of  Stock  and  Stockholders,  or  of 
Officers  and  Agents,  but  have  tried  to  write  the  law  of  pri- 
vate corporations.  One  may  well,  as  a  theorist,  regard  the 
stockholders^  as  in  some  sort  the  corporation,  and  their  rights 
and  liabilities  as  those  of  the  company,  and  a  theoretical 
treatise  can  be  written  from  that  conception  of  the  subject ; 
but  in  practice  every  lawyer  knows  that  the  perplexing  ques- 
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tions  are  not  those  which  concern  the  stock  or  its  owners, 
but  rather  those  which  go  to  the  constitution  of  the  corpora- 
tion, those  which  concern  its  organization  and  its  rights  and 
powers,  and  those  which  have  reference  to  the  functions  of 
its  officers  and  agents,  and  to  their  powers  and  limitations. 

A  text-book  upon  the  law  of  corporations  is  oftenest  con- 
sulted for  information  upon  these  points  and  for  answer  to 
such  questions  as,  What  can  the  corporation  ordts  officers  law- 
fully do?  How  can  it  lawfully  do  it?  How  shall  a  company 
be  organized  to  accomplish  this  or  that?  How  practically 
can  such  organizations  subserve  the  private  interests  or  forward 
the  business  enterprises  of  my  clients?  Can  an  existing  com- 
pany be  made  an  instrument  to  do  this  or  that  thing?  How 
can  a  company  be  checked  and  prevented  from  doing  what 
will  injure  or  oppress  my  client?  Or  in  one  sentence,  what 
are  the  lawful  capacities  and  the  prescribed  limitations  of  com- 
panies? These  are  the  every-day  perplexities  of  the  corpora- 
tion lawyer.  He  needs  something  more  than  the  learning  of 
ultra  viresy  and  he  looks  to  such  awork  as  this  purports  to  be 
for  a  precise  statement  of  that  more  or  less  technical  learning  in 
the  present  law  of  corporations  proper,  compared  with  which 
the  law  of  shares  is  distinctly  subordinate,  as  well  as  in  gen- 
eral well  settled  and  elementary.  It  is  believed  that  the  bar 
and  the  bench  will  concede  the  substantial  correctness  of  this 
view,  and  it  is  hoped  that  they  may  value  a  work  on  corporation 
law  prepared  upon  this  theory.  I  should  also  suppose  that 
my  work  would  be  useful  to  students  who  seek  within  the 
compass  of  two  volumes  a  general  view  of  the  modern  law  of 
corporations. 

These  volumes  on  Company  Law  are  an  essential  part  in 
the  working  out  of  a  scheme  —  now  nearing  its  consumma- 
tion—  to  present  in  all  its  phases,  and  from  the  pen  of  a  sin- 
gle writer,  to  the  profession,  the  whole  law  affecting  corpora- 
tions —  using  that  term  in  its  widest  sense.  I  conceived  the 
idea  of  such  an  undertaking  soon  after  I  came  to  the  bar, 
and,  four  years  later,  in  1885,  made  a  first  step  toward  its 
realization,  in  my  "Contributory  Negligence,"  which  is  an  at- 
tempt to  treat  the  law  of  negligence  from  the  point  of  view 
of  the  corporation.  Subsequently,  in  my  "Keceivers,"  in 
1887,  which  considers  the  insolvency  of  corporations,  and  in 
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my  "  Modern  Law  of  Eailways,"  in  1890,  which  places  that 
most  important  branch  of  the  law  in  two  volames  by  itself, 
the  work  was  carried  forward.  The  present  volomes,  present- 
i^g  &  general  view  of  the  law  of  private  corporations,  are 
another  step  in  the  same  direction.  Two  other  treatises,  now 
well  advanced  —  ^'Municipal  Corporations,"  and  "Modem 
Equity  Jurisprudence  " —  will  complete  what  I  have  for  the 
past  ten  years  had  in  view  and  in  hand ;  so  that,  in  the  whole 
and  at  the  end,  I  shall  have  written  entirely  around  my 
circle  and  have  treated  in  distinct  treatises  the  whole  law  of 
companies. 

In  such  an  undertaking,  carried  forward  in  connection  with 
an  active  practice,  and  now  likely,  as  it  seems,  to  be  completed 
within  a  period  of  seven  or  eight  years  from  the  time  when 
work  was  begun,  even  a  very  modest  success  would  have  been 
impossible  but  for  the  intelligent  assistance  which  it  gives  me 
pleasure  to  acknowledge  I  have  had,  at  almost  every  stage 
of  the  work,  from  my  friend  Edwin  A.  Pratt,  Esq.,  of  the 
Louisville  bar.  To  his  learning,  faithfulness,  patience  and 
exceeding  skill  the  profession  owe  much  of  what  is  valuable 
in  these  volumes. 

I  submit  the  work  to  the  bar  and  bench  with  diffidence 
when  I  reflect  upon  its  imperfection,  but  with  a  measure  of 
confidence  withal,  begotten  of  the  generosity  and  appreciation 
with  which  my  earlier  works  have  been  received. 

Charles  F.  Bsaoh,  Jb. 

THB  DeLMONICO  BmLDDfO, 

WUliam,  Beaver  and  Soath  William  Streets, 
New  York,  April  2,  1891. 
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THE  LAW  OF  CORPORATIONS. 


CHAPTER  L 


niTEODUCTOBY— OF  THE  CREATION  OF  THE  CORPORATION. 


S  !•  The  corporation  defined. 

Sb  Of  the  power  of  the  State  to  cre- 
ate corporations. 

8,  Whether  the  federal  govern- 
ment  may  create  corporations. 

4.  Of  the  power  of  the  federal 
goTemment  to  incorporate  a 
bank. 

6.  Of   the  power  of  the   federal 

government  to  incorporate  a 
railway  through  the  terri- 
tories. 

8.  Of   the  incorporation    of  the 

Nicaragua  canal  by  the  fed- 
eral govemmtot. 

7.  Creation  by  implication. 

&  Constitutional  limitations  of  the 
power  of  the  legislature. 

9.  General  enabling  acta. 


§  10.  General  acts  authorizing  the 
formation  of  religious  cor- 
porations. 

11.  Sundry  decisions    under  iha 

several  general  incorpora- 
tion acts. 

12.  A  substantial  compliance  with 

all  the  provisions  of  the  en- 
abling act  is  required. 

18.  The  regularity  of  an  incorpo- 
ration not  to  be  questioned 
collaterally. 

14.  The  same  principle  applicable 
to  companies  formed  imder 
general  laws. 

16.  Acceptance  by  the  inoorpora^ 
tors  requisite  to  render  tha 
legislative  grant  effective. 

10.  Of  defective  incorporation. 


§1*  The  corporation  defined. —  Ohief  Justice  Marshall's 
much  quoted  definition  of  a  oorporation  as  ^'  an  artificial  being, 
invisible,  intangible,  and  existing  only  in  contemplation  of 
law,"  ^  has,  on  the  one  hand,  been  made  the  subject  of  much 


1  The  quotation  in  the  text  is  from 
that  eminent  jurist's  opinion  in  the 
Dartmouth  College  Oase,,the  passage 
in  fuU  being  as  foUows :^  '*  A  oorpo* 
ration  is  an  artificial  being*  invisible, 
intangible,  and  existing  only  in  con- 
templation of  law.  Being  the  mere 
creature  of  law,  it  possesses  only' 
1 


those  properties  which  the  charter 
of  its  creation  confers  upon  it,  either 
expressly  or  as  incidental  to  its  very 
existence.  These  are  such  as  are  sup- 
posed best  to  effect  the  object  for 
which  it  was  created.  Among  the 
most  important  are  immortalitj, 
and,  if  the  expression  may  be  al- 
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criticism  within  recent  years  both  by  judges  and  text- writers 

who  maintain  that  the  fiction  of  a  legal  person,  as  they  term 

it,  has  survived  its  usefulness,^  while,  on  the  other  hand,  there 

lowed,  individuality ;  properties  by  ing  with  the  law  of  corporations, 
which  a  perpetual  succession  of  The  common-law  conception  of  the 
many  persons  are  considered  as  the  *  legal  personality '  of  the  metaphys- 
same,  and  may  act  as  a  single  indi-  ical  entity  constituting  the  corpora- 
▼idual.  They  enable  a  corporation  tion  entirely  distinct  from  its  indi- 
te manage  its  own  affairs,  and  to  yidual  members,  arose  at  a  time 
hold  property  without  the  perplex-  when  corporations  were  aU  created 
ing  intricacies,  the  hazardous  and  by  special  charters  generally  granted 
endless  necessity  of  perpetual  con-  by  the  Crown;  when  very  few  of 
▼eyances  for  the  purpose  of  trans-  them  were  '  stock '  corporations ; 
mitting  from  hand  to  hand.  It  is  when  they  were  mostly  perpetual 
ohiefly  for  the  purpose  of  clothing  in  existence;  when  absolutely  no 
bodies  of  men  in  succession  with  personal  liability  was  imposed  upon 
these  qualities  and  capacities,  that  the  individual  corporators,  but  the 
corporations  were  invented  and  are  legal  status  of  the  corporators  was 
in  use.  By  these  means  a  perpetual  wholly  swallowed  up  in  the  '  legal 
succession  of  individuals  are  capable  person  *  of  the  corporation,  and 
of  acting  for  the  promotion  of  the  when  corporations  were  in  reality^ 
particular  object,  like  one  immortal  as  a  necessary  result  from  this  crea- 
being.  But  this  being  does  not  share  tion  and  legal  position,  monopolies, 
in  the  civil  government  of  the  coun-  In  the  United  States  at  the  present 
try,  unless  that  be  the  purpose  for  day  almost  aU  private  corporations, 
which  it  was  created.'*  Dartmouth  whether  business  or  otherwise,  are 
CoUege  V,  Woodward,  4  Wheat.  636.  formed  under  general  laws,  and  in 
1  Mr.  Taylor,  in  his  admirable  trea-  many  States  the  legislatures  are  ex- 
tise  on  the  law  of  Corporations,  says:  pressly  prohibited  from  granting  spe- 
"  It  is  the  opinion  of  the  writer  that  cial  chartera.  Under  these  general 
the  fiction  of  the  '  legal  person'  has  laws  persons  complying  with  a  few 
outUved  its  usefulness,  and  is  no  formal  requisites  can  organize  them- 
longer  adequate  for  the  purposes  of  selves  into  a  company  for  almost  any 
an  accurate  treatment  of  the  legal  business  purpose.  The  associations 
relations  arising  through  the  prose-  thus  formed  are  limited  in  duration ; 
Ctttion  of  a  corporate  enterprise.  By  they  are  under  complete  control  of 
dismissing  this  fiction,  a  clearer  view  the  Legislature ;  the  individual  cor- 
may  be  had  of  the  actual  human  porators  are  aU  personaUy  liable  to 
beings  interested,  whose  rights  may  some  extent  and  in  some  manner,, 
then  be  determined  without  unnec-  and  in  many  instances  they  are  fully 
essary  mystification."  Taylor  on  liable  as  though  they  were  the  im- 
Corporations,  preface.  Commenting  mediate  parties  and  debtors.  la 
upon  Mr.  Taylor's  work,  Prof.  Pom-  truth,  except  in  the  features  that 
eroy  says: — *'The  author  has  here  they  can  sue  and  be  sued,  make 
touched  upon,  although  he  has  not  contracts,  acquire  rights,  and  incur 
fully  developed,  a  fact  which,  in  our  liabilities  in  and  by  their  corporate 
opinion,  must  ere  long  be  recognized  names,  and  that  a  change  of  mem- 
and  acted  upon  by  the  courts  in  deal-  bership  does  not  work  their  dissolu* 
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is  much  authority  for  a  strict  insistence  upon  the  earlier  and 
more  artificial  theory  of  a  body  corporate  as  a  distinct  and 
personal  entity.^  Although  a  corporation  is,  in  a  certain  sense, 
something  distinct  from  its  members,  having  a  life  independ- 
ent of  theirs,  the  truth  would  seem  to  lie  between  these  con- 
flicting views  of  its  nature.    A  corporation  in  most  of  its 

tion,  these  associations  differ  very  independent  of  theirs.  Its  wiU  may, 
little  in  their  essential  attributes  at  times,  be  different  from  that  of 
from  partnershipa  And  yet  our  any  member,  or  of  any  given  pro- 
American  courts,  both  State  and  portion  of  its  members ;  and  it  may 
national,  have,  with  few  exceptions,  be  bound  by  conduct  which  binds  no 
gone  on  and  applied  the  same  Ian-  one  of  its  members  as  an  individual, 
guage,  the  same  conceptions,  and  the  Of  course,  there  are  in  reality  no 
same  doctrines  to  these  associations  rights  or  duties  but  those  of  natural 
which  were  originally  applied  to  persons;  but  the  rights  and  duties  of 
corporations  as  they  existed  under  natural  persons  who  deal  with  a 
purely  common-law  notions  and  reg-  corporation  arise  from  a  fiction,  and 
ulations.  The  English  courts  have  their  nature  and  extent  are  deter- 
never  fallen  into  this  error.  Of  late  mined  by  that  fiction.  A  person, 
years  Parliament  has  enacted  stat-  therefore,  who  confounds  a  oorpora- 
utes  similar  in  their  scope  and  effect  tion  with  its  stockholders,  who  says 
to  our  general  laws  for  the  forma-  that  they  are  the  corporation,  or  that 
Hon  of  private  corporations.  The  it  consists  of  its  members,  not  only 
English  courts  have  never  treated  misstates  the  legal  view  of  the  mat- 
the  joint-stock  companies  with  lim-  ter,  but  is  in  danger  of  falling  into 
ited  liability,  formed  under  these  endless  confusion  and  error.  A  cor- 
statutee,  as  being  identical  with  com-  poration  is  distinct  from  its  members 
mon-law  corporations,  but  have  al-  in  the  same  sense  that  a  State  is  dis- 
ways  carefully  distinguished  be-  tinct  from  its  citizens.  The  parallel, 
tween  them.  In  our  opinion,  the  indeed,  between  a  corporation  and  a 
American  courts  must,  in  time,  rec-  State  is  very  close.  A  State  is  gen- 
ognize  and  enforce  the  same  distinc-  erally  spoken  and  thought  of  as  a 
tions.**  "Legal  Idea  of  a  Corpora-  person,  because  that  is  the  simplest 
tion,"  19  Am.  Law  Rev.  114, 115, 116.  way  of  picturing  to  the  mind  the 
The  Supreme  Ck>urt  of  the  United  collection  of  powers  and  obligations 
States  also  has  said  that  when  a  connected  with  the  idea  of  a  State. 
suit  is  brought  by  or  against  a  cor-  The  citizens  have  certain  powers  and 
poration  it  is  to  be  regarded  as  a  duties,  and  the  State  may  execute 
suit  by  or  against  the  stockholders  their  will  when  expressed  in  certain 
cf  the  corporation;  and  for  the  forms;  but  to  fail  to  treat  a  State, 
pvirpoee  of  jurisdiction  it  is  concln-  either  in  its  domestic  or  foreign  re- 
sively  presumed  that  all  the  stock-  lations,  as  something  distinct  from 
holders  are  citizens  of  the  State  ere-  its  citizens,  would  lead  not  only  to 
ating  the  corporation.  MuUer  v,  theoretical  error,  but  to  endless  prac- 
Dows,  94  U.  S.  444,  445.  tical  difficulties."    Lowell  on  Trans- 

1 "  The  corporation  is  something  fers  of  Stock,  g  2. 
distinct  from  its  members.    Its  life  is 
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relations  acts  as  a  unit,  and  may  therefore,  for  the  most  part, 
be  conveniently  regarded  as  a  legal  person;  bat  in  many  of  its 
relations  it  is  properly  conceived  of  as  composed  of  an  aggre- 
gation of  persons.^  The  effort  of  practical  jurisdiction  shoald 
be  to  regard  it  as  a  unit  or  as  a  collection  of  persons  accord- 
ing to  the  relation  in  which  it  acts  in  a  given  instance.  As 
has  been  aptly  said  to  this  point,  '^  the  shield  will  be  either 
white  or  red  accordingly  as  it  is  viewed  from  the  one  side  or 
the  other."'  Perhaps  the  best  definition  yet  constructed  is 
that  given  by  the  earliest  writer  on  the  subject,  who  defines 
it  to  be  "  a  collection  of  many  individuals  united  in  one  body, 
under  a  apeoial  denommation^  having  perpetual  succession  un- 
der an  artificial  form,  and  vested  by  the  policy  of  the  law 
with  the  capacity  of  acting,  in  several  respects,  as  an  individ- 
ual, particularly  of  taking  and  granting  property,  of  contract- 
ing obligations,  and  of  suing  and  being  sued,  of  enjoying 
privileges  and  immunities  in  common^  and  of  exercising  a  vari- 
ety of  political  rights  more  or  less  extensive,  according  to  the 
design  of  its  institution  or  the  powers  conferred  upon  it,  either 
at  the  time  of  its  creation  or  at  any  subsequent  period  of  its 
existence."  • 

§  2.  Of  the  power  of  the  State  to  create  corporations. — 

The  power  to  create  corporations  was,  in  England,  vested  in 
the  sovereign,  to  whose  powers  each  of  the  States  of  the 
Union  succeeded  upon  their  emancipation  from  British  domi- 
nation. This  sovereign  right  may,  therefore,  be  exercised  by 
the  several  States,  except  so  far  as  their  constitutions  pro- 
hibit,^ or  as  may  be  incompatible  with  the  powers  delegated 
by  them  to  the  federal  government.  This  is  conceded  learn- 
ing.* The  sovereign  power  of  the  State  to  create  corporations 
has,  therefore,  been  held  not  to  have  been  impaired  by  the 
fact  that  it  had  withdrawn  from  the  federal  union,  and  was 

i'*The  Legal  Idea  of  a  Corpora-  McLean  C.  0.  196;  Thomas  v.  D»> 

tion,"  19  Am.  Law  Rev.  114, 116.  kin,  22  Wend.  9;  Warner  v.  Been, 

s  19  Am.  Law  Rev.  114,  116.  28  Wend.  108;  Nelson  v.  McArthur, 

>  1  Kyd  on  Corporations,  18.  88  Mich.  204;  Ohio  v.  Covington,  29 

^  For  these  Constitutional  restrio-  Ohio  St.  102;  Cotton  v,  MisaiaBippi 

tions  vide  infra,  %  8.  Boom  Co.,  22  Minn.  872;  AngeU  A 

*BeU  V.   NashviUe   Bank,    Peck  Ames  on  Corporations  (11th  ecLJ^ 

(TenxL),  269;  Falconer  v.  Campbell,  2  §71. 
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engaged  in  war  with  the  United  States;^  bnt  it  has  been 
deemed  inexpedient  to  recognize  the  incorporation  of  a  com- 
pany created  by  the  State  in  aid  of  such  a  war.' 

§  3.  Whether  the  federal  gOYernment  may  create  corpo- 
rations*—  The  power  of  the  federal  government  to  create 
corporations  rests  upon  a  basis  entirely  different  from  that  of 
the  State.  With  the  State  it  is  an  incident  of  sovereignty  and 
may  be  exercised  for  any  lawful  purpose  not  repugnant  to  its 
constitution  or  the  voluntary  limitations  imposed  upon  itself 
by  its  ratification  of  the  federal  compact.*  The  nature  of  the 
federal  government  is,  however,  different;  it  possesses  no 
powers  save  those  delegated  by  the  several  sovereignties  unit- 
ing to  form  it,  or  such  incidental  powers  as  may  be  necessary 
and  proper  to  carry  out  the  powers  thus  delegated.^  It  fol- 
lows, therefore,  that  wherever  there  is  no  express  delegation 
of  power  in  the  constitution  to  the  federal  congress  to  create 
corporations,  there  can  be  no  implied  power  to  erect  such 
bodies  except  as  a  means  or  instrument  by  which  to  accom« 
plish  the  objects  for  which  that  government  was  created.*  In 
the  convention  of  States  which  framed  the  constitution,  an 
effort  was  made  to  invest  the  congress  with  power  to  grant 
acts  of  incorporation,  but  after  three  days  of  debate  the  propo- 
sition was  voted  down,  eight  out  of  the  eleven  States  repre- 
sented voting  in  the  negative.*    Under  the  power  delegated 

1  Of.  United  States  «,  Insurance  Sterne,  in  Opposition  to  the  Signa- 

Go.,  S^  WalL  99.  ture  by  the  President  of  the  United 

>  North  Carolina  Endowment  Fund  States  of  Senate  Bm  No.  1805  (60th 

v*  Satchwell,  71  N.  G.  Ill ;  Chicora  Congress,  2d  session)  to  Incorporate 

V.  Crews,  6  S.  C.  (N.  &),  248.  the   Maritime   Canal   Company  of 

?  Cf.  AngeU  &  Ames  on  Corpora-  Nicaragua"  (Gibson  Brothers,  Wash- 

tions  (11th  ed.),  §  71,  and  cases  cited  ington,  1889] ;  4  Jefferson's  Memoirs, 

supra,  §  2.  Correspondence,  etc.,  528,  526  (Char- 

^U.  S.  Const  Amend.  X;  Chia-  lottesviile,  1829).    One  of  the  reasons 

holm  V.  G(eorgia,  2  DalL  419;  Hoi-  of  the  rejection,  urged  in  debate, 

lingsworth  v.  Virginia,  8  DaU.  878;  was  that  congress  would  then  have 

McCuUoch  ti.  Maryland,  4  Wheat,  power  to    create    a   bank,    which 

816;  Osbom  v.  Bank  of  the  United  would  render  the  great  cities,  where 

States,  9  Wheat.  788.  there  were  prejudices  and  jealousies 

*McCullooh  v.*  Maryland,  4  Wheat  on    that  subject,    adverse    to   the 

816.  adoption  of  the  constitution.    Story 

•"Madison    Papers,"   September  on  the  Constitution,  §  1260.  In  1791» 

l^h,  1787:  "Argument  by  Simon  the  second  year  after  the  inaugurar 
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to  the  federal  government  to  accept  a  cession  of  territory  for 
the  seat  of  government,  and  to  exercise  exclasive  legislation 
thereover,  congress  may  without  doubt  erect  corporations 
therein  both  public  and  private.^  It  may  exercise  a  like  power 
over  the  public  domain,  establishing  temporary  governments 
and  creating  private  corporations  therein,  or  providing  for 
the  creation  of  the  latter  by  the  territorial  governments  them- 
selves.' 

§  i.  Of  the  power  of  the  federal  government  to  incorpo- 
rate a  bank. —  In  the  discussion  of  the  bill  to  grant  a  charter 
to  the  Bank  of  the  United  States,'  the  power  of  congress  to 
pass  the  act  was  seriously  questioned.^  President  Washington 

tion  of  President  Washington,  the  Hamiltonian,  see  Hare's  American 
charter  of  the  Bank  of  the  United  Constitutional  Law  (Boston,  1B89), 
States  was  under  discussion  in  con-  98,  105,  111,  249,  1810. 
gress,  and  Mr.  Madison,  after  criti-  ^  3  XJ.  S.  Stat,  at  Large,  366. 
cising  the  bill,  said  that  "  in  making  ^  Mr.  Madison,  after  some  general 
his  remarks  on  the  merits  of  the  bill,  remarks  upon  the  limitations  of  aU 
he  had  reserved  to  himself  the  right  political  power,  took  notice  of  the 
to  deny  the  authority  of  congress  to  peculiar  manner  in  which  the  federal 
pass  it.  He  had  entertained  this  government  is  limited,  saying: — "It 
opinion  from  the  date  of  the  consti-  is  a  grant  of  particular  powers,  leav- 
tution.  His  impressions  might,  per-  ing  the  general  mass  in  other  hands, 
haps,  be  the  stronger,  because  he  So  it  has  been  understood  by  its 
well  recollected  that  a  power  to  friends  and  foes;  and  so  it  was  to 
grant  charters  of  incorporation  had  be  interpreted."  Reviewing,  there- 
been  proposed  in  the  general  con-  fore,  the  constitution  most  elabo- 
vention  and  rejected."  Mr.  Sterne's  rately,  with  this  canon  of  interpreta- 
Argument,  supra,  tion  before  him.  Mi*.  Madison  denied 

^  Story  on  the  Constitution,  §  1266 ;  the  power  of  the  federal  congress  to 

**  National  Corporations,"  21  Cent,  incorporate  a  bank.    But  notwith- 

Law  J.  428 ;  19  U.  S.  Stat,  at  Large^  standing  the  adverse  position  of  this, 

88.  the  greatest  interpreter  of  the  consti- 

2  Story  on  the  Constitution,  g  1265,  tution,    thd     charter    was    finsilly 

and  Rev.  Stat  of  the  U.  S.,  §§  1889,  granted.      President     Washing^n, 

1890,  providing  that  territorial  legis-  however,  hesitated  to  accord  the  biU 

latures  shall  not  grant  private  char-  his  approval,  submitting  its  constitu- 

ters,  but  may  permit  persons  to  as-  tionality  to  three  of  his  cabinet:  to  Mr. 

sociate  themselves  together  as  bodies  Randolph,  the  Attorney-General;  to 

corporate  for  mining,  manuf actur-  Mr.  Jefferson,  the  Secretary  of  State ; 

ing  or  other  industrial  pursuits.  For  and  to  Mr.  Hamilton,  the  Secretary 

a  further  consideration  of  the  power  of  the  Treasury,  whose  written  opin- 

of  congress  to  create  a  corporation,  ions   thereon    he    requested.    The 

and  a  full  presentation  of  the  sub-  former  two  reported  in  the  negative, 

ject  from  the  point  of  view  of  a  Mr.  Hamilton,  however,  whose  ad- 
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signed  the  bill  only  after  much  hesitation.  And  when,  twenty 
years  later,  the  question  of  continuing  the  power  of  the  bank 
was  presented  to  congress,  so  serious  was  the  constitutional 
objectioii  deemed  to  be,  that  for  four  years  successively  a  re- 
newal of  its  charter  was  refused.^  In  1819  the  question  came 
before  the  Supreme  Court  in  the  case  of  McOuUoch  v.  Mary- 
land,' and  it  was  there  decided  that,  with  reference  to  the  per- 
formance  of  such  functions  as  the  government  of  the  United 
States  itself  could  undertake,  which  were  expressly  and  in 
terms  delegated  by  the  States,  and  in  reference  to  such  only, 
the  federal  government  could  create  a  corporation  as  an  in- 
strumentality and  an  agency,  and  that  the  instrumentality 
must  be  necessary  to  that  end.'  The  doctrine  of  this  case  was 
subsequently  affirmed  by  the  same  court  in  Osborn  v.  The 
Bank  of  the  United  States,*  a  case  which  arose  out  of  an  at- 


Tooacy  in  the  constitutional  conven-  ecuting  those  powers.  1  Hamilton's 
tion  of  the  adoption  of  a  nationalistio  Works,  113,  114,  181. 
form  of  government  is  historic,  and  i  The  debates  of  that  period  are 
who  neyer  fully  reconciled  himself  (uU  of  instruction  upon  this  ques- 
to  the  form  actually  adopted,  seized  tion,  as  showing  what  the  leading 
eagerly  upon  this  opportunity  to  ad-  statesmen  and  constitutional  inter- 
Tocate  strengthening,  by  a  liberal  preters  thought  of  the  exercise  of 
interpretation  of  the  constitution,  a  that  power  on  the  part  of  congress, 
government  which  he  believed  too  the  federal  judiciary  not  having  de- 
weak  to  accomplish  the  great  ob-  livered  any  opinion  on  the  subject 
jects  for  which  it  was  created.  But  until  1819.  Mr.  Simon  Sterne's  Ar- 
even  he  argued  only  in  favor  of  the  gument,  supra. 
power  of  the  United  States  to  erect  >  4  Wheat.  316. 
a  corporation  necessary  to  aid  it  in  '  McCuIloch  v,  Maryland,  4  Wheat, 
the  accomplishment  of  those  pur-  816,  421,  where  Chief  Justice  Map- 
posesfor  which  the  government  wa^  shall,  delivering  the  opinion  of  the 
founded.  He  thereupon  examined  court,  said: — '*  Had  it  been  intended 
the  nature  of  a  national  bank,  its  to  grant  this  power,  as  one  which 
tendency  to  enhance  the  credit  of  should  be  distinct  and  independent* 
the  government  by  forming  the  basis  to  be  exercised  in  any  case  whatever, 
(^  borrowing  money,  and  shows  its  it  would  have  found  a  place  among 
necessity  as  a  fiscal  arm  of  the  gov-  the  enumerated  powers  of  the  gov* 
emment,  freely  admitting  that  con-  ernment.  But  being  considered  as 
gress  has  no  authority  to  erect  cor-  a  means,  to  be  employed  only  for  the 
porations  beyond  the  sphere  of  the  purpose  of  carrying  into  execution  the 
powers  expressly  delegated  by  the  given  powers,  there  could  be  no  mo- 
States,  nor  unless  it  be  shown  to  be  tive  for  particularly  mentioning  it.* 
a  proper  and  necessary  means  of  ex-  ^  9  Wheat.  61. 
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tempt  on  the  part  of  the  State  to  tax  the  bank,  the  right  being 
denied  by  the  court.^  Notwithstanding  these  decisions,  the 
question  was  redebated  during  President  Tyler's  administra- 
tion, the  controversy  having  extended  beyond  the  time  when 
the  life  of  the  bank  was  destroyed  by  the  action  of  President 
Jackson.  The  present  National  Banking  system  was  created 
under  the  exigencies  of  the  civil  war,  as  part  of  the  fiscal  arm 
of  the  government  and  in  aid  of  the  regulation  of  the  car- 
,^  rency,  at  a  time  when  its  absolute  necessity  could  not  be 
doubted  and  when  the  public  mind  subordinated  every  matter 
of  constitutional  law  to  the  paramount  question  of  expediency. 
Having,  moreover,  the  support  of  the  doctrine  declared  in 
McCulloch  V.  Maryland,'  the  constitutionality  of  its  existence 
may  be  deemed,  at  the  present  day,  to  be  well  established.' 

§  6«  Of  the  power  of  the  federal  government  to  incorpo- 
rate a  railway  through  the  territories. —  Until  the  second 
session  of  the  fiftieth  congress,  the  only  other  cases  in  which 
the  general  government  has  exercised  the  power  to  create 
corporations  have  been  those  in  which  it  imposed  duties  and 
obligations  or  conferred  powers  upon  various  State  .organiza- 
tions to  enable  them  and  others  to  extend  the  building  of  a 
railroad  through  the  territories  of  the  United  States  from  the 
Missouri  Biver  to  the  California  State  line,  all  of  which,  so 
far  as  congress  alone  authorized  its  construction,  was  built 
through  territory  over  which  the  authority  of  the  federal  gov- 
ernment was  exclusive.^  Inasmuch  as  congress  had  power  to 
build  post-roads,  and  therefore  to  construct  a  highway  within 
the  territory  of  the  United  States,  it  could  delegate  that  power 
to  a  corporation  or  create  a  corporation  for  the  purpose  of  per- 

1  Chief  Justice  Marshall,  delivering  right  would  depend  must  always  be, 

the  opinion  in  this  case  also,  said :  —  are  these  faculties  so  essential  to  the 

"Why  is  it  that  congress  can  incor-  fiscal  operations  of  the  government 

porate  or  create  a  bank?    This  ques-  as  to  authorize  congress  to  confer 

tion  was  answered  in  McCulloch  v,  them?*' 

State  of  Maryland.    It  is  an  instru-  *  4  Wheat  816. 

ment  which 'is necessary  and  proper'  'For  the  act  creating  the  present 

for  carrying  on  the  fiscal  operations  National  Banks,  see  12  U.  S.  Stat,  at 

of  government."    And  again,  refer-  Large,  665. 

ring  to  the  authority  to   incorpo-  ^Mr.  Simon  Sterne's  Argument^ 

rate :  ^**  The  question  on  which  this  16,  tupra^  §  8. 
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forming  its  own  functions.  That  power  has  not  been  seriously 
questioned.^  How  careful  congress  was  in  the  Pacific  Bail- 
road  legislation,  which  was  admittedly  of  the  greatest  national 
importance,  not  to  overstep  the  constitutional  boundaries  in 
that  regard,  is  evinced  by  every  act  from  1857  to  1873  in  rela- 
tion to  those  highways.  Land  grants  were  made  to  the  sev- 
eral  States  through  which  the  separate  links  which  were 
finally  to  constitute  the  great  national  route  were  constructed, 
80  as  to  enable  the  States  to  subsidize  and  organize  the  rail- 
roads which  were  ultimately  to  form  a  part  thereof.  The 
direct  action  of  the  United  States,  in  the  way  of  conferring 
corporate  powers  and  authority  to  construct,  and  its  direct 
investment  by  way  of  subsidies  of  land,  were  made  only  from 
the  borders  of  Missouri  across  a  country  at  that  time  wholly 
under  a  territorial  form  of  government,  no  further  than  to  the 
State  line  of  Oalifornia.' 

§  6.  Of  the  incorporation  of  the  Nicaragua  canal  by  the 
federal  government. —  In  the  second  session  of  the  fiftieth 
congress,  that  body  granted  a  charter  to  the  Maritime  Canal 
Company  of  Nicaragua,  a  company  organized  for  the  purpose 
of  constructing,  equipping  and  operating  a  ship  canal  from 
the  Atlantic  to  the  Pacific  oceans,  through  the  territory  of  the 
Sepublic  of  Nicaragua,  or  in  part  through  that  State  and  the 
Bepublic  of  Costa  Bica.  This  is  the  first  time  in  the  history 
of  the  constitution  that  congress  has  attempted  to  grant  an 
act  of  incorporation  for  a  purpose  apparently  foreign  to  any  • 

power  expressly  delegated  to  the  federal  government  by  the 

iln  California  v.  Pacific  Railroad,  of  interstate  commerce."    It  wiU  be 

127  U.  Sw  89,  Justice  Bradley,  refer-  observed  that  Justice  Bradley  avoids 

ring  to  the  Pacific  Railway  legisla-  speaking  here  of  the  power  of  con- 

tion,  said : — "  It  cannot  at  the  present  gress  to  create  any  corporation.    It 

day  be  doabted  that  congress,  under  is  the  power  on  the  part  of  the  gov- 

the  power   to  regulate    commerce  emment  to  construct,  or  to  "  author- 

among  the  several  States,  as  well  as  ize"  individuals  or  corporations  to 

to  provide  for  postal  accommoda-  construct,  which  is  declared  to  be 

tions  and  military  exigencies,  had  essential,  the  creation  of  the  corpo- 

authority  to  pass  these  laws.    The  rations,  upon  which  the  authority  is 

power  to  construct  or  to  authorize  conferred,  remaining,  as  is  implied, 

individuals  or  corporations  to  con-  with  the  States, 
•tract  national  highways  and  bridges       >Mr.  Simon   Sterne's  Argomenti 

from  State  to  State,  is  essential  to  16,  supra,  §  8. 
the  complete  contn^  and  regulation 


10  INTRODUOTOBY  —  CREATION  OF  THE   OOBPORATION.         [§  7. 

States,  and  unless,  under  a  most  liberal  construotion  of  the  con- 
stitution, the  purposes  and  objects  of  this  company  can  be 
shown,  pursuant  to  the  rule  in  McCuUoch  v.  Maryland,^  to  be 
necessary  and  proper  to  the  exercise  of  some  power  expressly 
delegated  to  the  general  government,  that  act  of  incorporation 
must,  under  the  doctrine  of  the  same  case,  be  ultimately  held 
to  be  null  and  void.* 

§  7.  Creation  by  implication. —  No  precise  form  of  words 
is  necessary  in  the  creation  of  a  corporation.  If  the  words 
"  found,"  "  erect,"  "  establish,"  or  "  incorporate,"  are  wanting, 
it  is  not  material,'  and  if  powers,  rights,  or  franchises  such  as 
cannot  be  exercised  or  enjoyed  without  corporate  existence, 
be  conferred  by  the  enabling  act  upon  an  association  of  per- 
sons designated  by  a  collective  name,  it  will  be  sufficient  to 
invest  them  with  the  further  franchise  of  being  a  corporation.* 
This  is  the  rule,  although  the  statute  may  in  terms  declare 
that  the  powers  thereby  conferred  shall  not  be  so  construed.* 

1 4  Wheat.  816.  Bible  for  me  to  see  the  force  of  the 

^This  company,  however,  derives  argument  that  because  the  legisla- 

an  unquestionably  constitutional  cor-  ture  have  constantly  avoided  to  caU 

porate  existence  from  the  State  of  these  associations,  or   any  of  their 

Vermont,  from  which   it  had   ob-  machinery,  a  corporation,  therefore 

tained  a  charter  before  it  sought  in-  we  cannot  adjudge  them  to  be  so.  If 

corporation  at  the  hands  of  the  fed-  they  have  the  attributes  of  corpora- 

eral  government.  tions,  if  they  are  so  in  the  nature  of 

*  Dunn  V.  Oregon  University,  (1888)  things,  we  cannot  refuse  to  regard 
9  Oregon,  857 ;  Stebbins  v.  Jennings,  them  as  such."  "  For  this  reason  it 
18  Pick.  187;  New  Boston  v.  Dun-  was  decided  by  the  Supreme  Court 
barton,  15  N.  H.  201 ;  Tone  Conser-  of  the  United  States  and  of  the  State 
vators  V,  Ash,  10  B.  &  C.  849 ;  Angell  of  Massachusetts,  that  a  company 
&  Ames  on  Corporations  (11th  ed.)f  formed  in  England  under  acts  of 
§  76 ;  Rex  v.  Armory,  1  T.  R.  572;  10  Parliament,  investing  it  with  oorpo- 
Bep.  40&;  1  Rol.  518;  4  Com.  Dig.  rate  functions,  was  a  corporation 
tit.  Franchises  (F.  6);  Harrison  v.  within  the  meaning  of  a  law  enacted 
Timmins,  4  M.  &  W.  510;  Words-  in  Massachusetts,  although  the  acts 
worth  on  Joint  Stock  Companies,  41,  of  Parliament  expressly  provided 
275 ;  Mahoney  v.  State  Bank,  4  Ark.  that  they  should  not  be  construed  to 
620,  per  Lacy,  J. ;  1  Kyd  on  Corpo-  incorporate  the  company.  The  pro- 
rations, 68, 64, 65 ;  Falconer  v.  Camp-  vision  in  the  acts  of  Parliament  de- 
bell,  2  McLean  C.  C.  195.  daring  that  they  should  not  be  con- 

4  Dunn  V,  Oregon  University,  (1888)  strued  to  incorporate  the  company 

9  Oregon,  857.  was  contradictory  to  the  other  pro- 

A  In  Tliomas  v.  Dakin,  22  Wend.  9,  visions,   which  actually  did  invest 

108,  Cowan,  J.,  said:  —  '*It  is  impo»-  the  company  with  the  attributes  of 
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But  if  express  words  of  incorporation  be  not  employed  in  the 
statute  and  corporate  existence  is  not  essential  to  the  exercise 
or  enjoyment  of  the  powers  or  franchises  qonferred,  it  will 
not  be  presumed  that  the  legislature  intended  to  create  a  cor- 
poration.* Thus  a  grant  of  a  privilege  to  raise  money  by  lot- 
tery is  not  an  act  of  incorporation  and  confers  no  chartered 
rights.* 

§  8.  Constitutional  limitations  of  the  power  of  tbe  legis- 
lature.—  In  many  of  the  States  there  are  constitutional  pro- 
hibitions against  the  creation  of  corporations  by  special  legis- 
lation,' and  by  a  federal  statute  the  territorial  legislatures  are 

a  oorporation.  The  effect  of  this  pro-  be  deemed  a  corporation,  but  merely 
vision  might  perhaps  be  to  alter  tbe  agents  for  and  representatives  of  the 
meaning  of  the  word  '  incorporated '  two  cities.  Cf,  Gregory  v.  Shelby 
in  the  English  law,  but  it  did  not  College,  2  Met  (Ky.)  589;  Lawrence 
change  the  real  nature  of  the  com-  v.  Fletcher,  8  Met.  153;  Medical  In- 
pany.  It  certainly  did  not  impose  a  stitution  v,  Patterson,  5  Denio,  618; 
rale  for  the  construction  of  statutes  Jackson  v.  Mai'ietta  Bank,  9  Leigh, 
passed  by  a  foreign  State."  Morawetz  240;  Myers  v.  Irvin,  3  S.  &R.  368; 
on  Corporations,  §  18,  citing  Liver-  Medical  Opllege  Case,  3  Whart.  445; 
pool,  &c.  Ins.  Co*  V.  Massachusetts,  Phillips  v.  Pearce,  5  B.  &  C.  432; 
10  WalL  566;  S.  a  100  Mass.  531.  Angell  &  Ames  on  Corporations 
See  also  People  v.  Assessors  of  (Uth  ed.),  §  79. 
Watertown,  1  HiU,  620 ;  Thomas  t?.  2  Gregory  v.  Shelby  College,  2  Met 
l)akin»  22  Wend.  9,  69;  Warner  v.  (Ky.)  589;  Angell  &  Ames  on  Corpo- 
Beers,  23  Wend.  103.  So  also  the  rations  (Uth  ed.),  §  76. 
general  statute  of  Ohio  regulating  '  Mr.  Stimson  (Stimson's  Am.  Stat, 
the  formation  of  corporations  does  Law,  §  441)  cites  the  constitutions 
not  authorize  the  formation  of  insur-  of  Maine,  New  York,  New  Jersey, 
ance  companies.  That  is  provided  Ohio,  Indiana,  Illinois,  Michigan, 
for  by  special  statutes.  State  v.  Wisconsin,  Minnesota,  Kansas,  Ne- 
Pioneer  Live  Stock  Co.,  88  Ohio  St.  braska,  Maryland,  West  Virginia, 
347.  North  Carolina,  Tennessee,  Missouri, 
1  Walsh  V,  New  York  and  Brook-  Arkansas,  Texas,  California,  Oregon, 
lyn  Bridge.  (1884)  96  N.  Y.  427,  where  Nevada,  Colorado,  Alabama  and 
it  was  held  that  as  the  purpose  of  Louisiana.  But  in  a  State  where 
the  New  York  Act  of  1875,  ch.  300,  such  a  prohibition  exists  it  has  been 
in  relation  to  the  New  York  and  held  that  an  association  for  the  pur- 
Brooklyn  Bridge,  was  to  extinguish  pose  of  establishing  colonies  of  per- 
a  corporation  then  existing  and  to  sons  of  a  particular  religious  belief 
vest  aU  its  property  in  the  two  cities,  is  not  necessarily  a  religious  corpo- 
and  thai  as  all  the  purposes  of  the  ration,  and  is  not  prohibited  by  the 
Act  could  not  be  carried  out  without  constitution.  St.  Louis  Colonization 
the  creation  of  a  corporation,  the  Assoc,  v.  Hennessey,  11  Mo.  App. 
board  of  trustees,  for  whose  appoint-  555. 
meat  the  Act  provided,  were  not  to 
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prohibited  from  granting  private  charters.^  Exceptions,  how- 
ever, are  made  in  favor  of  municipal,'  edacational,'  charitable,* 
and  banking  corporations;*  and  sometimes  the  exception  ex- 
tends to  all  cases  not  provided  for  by  a  general  act.*  In 
Alabama  the  exceptions  are  numerous,  including  municipal, 
educational,  industrial,  manufacturing,  mining,  and  canal  cor- 
porations ;  also  corporations  for  encouraging  immigration,  for 
improving  navigable  rivers  and  harbors,  and  other  cases  where 
there  is  no  special  actJ  In  other  States  the  constitutions  di- 
rect that  the  legislatifre  shall  provide  by  general  law  only  for 
the  creation  of  municipal,®  educational,*  mechanicaV*  indus- 
trial," mining,"  agricultural,"  religious,  charitable,  literary," 
manufacturing,"  canning,  building  and  loan,  draining,"  or  rail- 
road and  wagon  road  corporations,^^  or  '^  other  useful  compa- 
nies." "    In  South  Oarolina  the  constitution  directs  that  the 

in.  S.  Rev.  Stat.  §  1889.  But  it  State, in lUinoiB, Nebraska, Missouri, 
has  been  held  that  the  Montana  law  Arkansas,  and  Ck>lorado.  Stimson's 
of  1872,  providing  for  the  formation  Am.  Stat.  Law,  §  441. 
of  corporations  for  carr^ring  on  any  ^  In  Maryland  and  Indiana,  and 
branch  of  business  **  designed  to  aid  also  Michigan  if  the  act  receive  the 
in  the  industrial  or  productive  inter-  vote  of  two-thirds  of  each  full  house 
eets  of  the  country,  and  the  develop-  of  the  legislature.  Stimson's  Am. 
ment  thereof,"  is  not  in  conflict  with  Stat.  Law,  §  441. 
Rev.  St.*U.  a  §  1889,  which  pro-  •  In  New  York,  Maine,  Wisconsin, 
vides  that  territorial  legislatures  Maryland,  North  Carolina,  and  Ala- 
shall  not  grant  private  charters,  but  bama.  Stimson's  Am.  Stat.  Law, 
may  permit  persons  '*to  associate  §441. 

themselves  together  as  bodies  cor-  7  Stimson's  Am.  Stat.  Law,  §  441. 

porate  for  miningp  manufacturing,  *  In  California  and  Florida.    Stim- 

or  other  industrial  pursuits;"  and  a  sod's  Am.  Stat  Law,  g  441. 

mercantile  corporation  may  be  in-  *In  Florida  and  the  Territories, 

corporated  under  such  law.    Carver  Stimson's  Am.  Stat.  Law,  §  441. 

Mercantile  Co.  v,  Hulme,  7  Mont.  ^^  In  Florida. 

566,  (1888).  "  In  the  Territories.  U.  S.  Rev.  Stat 

2  In  New  York,  Maine,  Michigan,  §  1889,  under  which  it  is  held  that 
Wisconsin,    Minnesota,    Maryland,  express  business  is  an  industrial  pur- 
North  Carolina,  Texas,  Oregon,  Ne-  suit.    Wells  v.  Northern  Pacific  Ry. 
vada,  Colorado,  Alabama  and  Loui-  Co.,  (1885)  28  Fed.  Rep.  469. 
siana*    Stimson's   Am.   Stat  Law,  i'  In  Florida  and  the  Territories. 
§  441.  U  In  Florida. 

'  In  Alabama,  and,  where  they  are  ^^  In  Delaware  and  the  Territories, 

under  the  control  of  the  State,  in  lUi-  ^  In  Delaware  and  the  Territories, 

nois,  Nebraska,  Arkansas,  and  Colo-  is  In  Delaware, 

rado.    Stimson's   Am.    Stat.    Law,  n  in  the  Territories. 

1 441.  M  In  Florida.    The  establishment 

^When  under  the  control  of  the  and  maintenance  of  a  wharf-boat 
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legislature  shall  provide  by  general  law  only  "  for  the  oreation 
of  corporations/'*  In  Iowa  no  exclusive  privileges  can  be 
granted  to  a  corporation.*  Under  the  constitution  of  Oolo- 
rado,^  neither  the  State,  nor  any  county,  city,  town,  township, 
or  school  district  can  make  any  donation  or  grant  to,  or  in 
aid  of,  or  become  a  subscriber  or  shareholder  in  any  corpora- 
tion or  company.*  The  provision  of  a  State  constitution,  that, 
when  a  bill  is  presented  for  an  act  of  incorporation,  it  shall  be 
continued  till  another  election  of  members  of  the  assembly 
shall  have  taken  place  and  public  notice  of  the  pendency 
thereof  is  given,  is  directory  to  the  assembly,  and,  in  the  ab- 
sence of  any  clause  forbidding  the  enactment  without  observ- 
ing the  directions,  does  not  affect  the  corporator,  unless  the 
State  itself  intervenes.* 

§  9.  General  enabling  acts. —  In  compliance  with  the  con- 
stitutional provisions  mentioned  in  the  foregoing  section,  the 
legislatures  of  the  several  States  have  enacted  general  laws 
for  the  formation  of  ordinary  business  corporations.  These 
acts  generally  provide  in  substance  that  the  persons  purposing 
to  form  a  corporation  shall  sign  and  acknowledge  an  instru- 
ment called  the  articles  of  association,  setting  forth  the  name 
of  the  corporation,  the  object  for  which  it  is  to  be  formed,  the 
principal  place  of  business,  the  amount  of  its  capital  stock  and 
the  number  of  shares  into  which  it  is  to  be  divided,  and  the 
duration  of  the  corporate  existence.  These  articles  being  filed 
in  the  office  of  the  Secretary  of  State  or  in  designated  courts 
of  record,  a  certificate  is  issued  therefrom,  reciting  that  the 
provisions  of  the  act  have  been  complied  with,  and  thereupon 
the  incorporators  are  vested  with  corporate  existence  and  the 
general  powers  incident  thereto.*    Exceptions  are  made  in 

and  Bteam  elevator  at  Monroe,  for  a       ^&.  C  Const  (1868),  art.  xii,  g  1, 
general  storage  and  forwarding  buai-       <  Stimson's  Am.  Stat.  Law,  §  441. 
nesB,  is  a  "  work  of  public  utility,"  '     '  Ck>lo.  Const  art.  xi,  g  2. 
within  La.  Bev.  Stat  g  688,  for  which       *  Colorado  Central  B.  Co.  v.  Lea, 

a  corporation  may  be  authorized.  5  Colo.  192. 

Olenn  t.  Breard,  85  La.  Ann.  876.       ^  McClinch  v.  Stargis,  72  Me.  288. 
The  numerous  proTisions  of  the  State       *The  New  York  Act  of  1876,  ch. 

constitutions  relating  to  the  creation  611,  so  far  as  it  relates  to  the  initia- 

of  corporations  and  the  exceptions  tory  steps  in  the  formation  of  ordi- 

thereto  are  set  forth  in  detail  in  nary  business  corporations  is  as  fol- 

Stimson's  American  Statutory  Law^  lows: — g  8.  Whenever  five  or  mere 

S  441.  persons,  a  majority  of  whom  shaU  be 
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these  statutes  with  respect  to  railway,  insurance  and  banking 
companies,  the  formation  of  which  is  provided  for  by  separate 

citizens  and  residents  of  this  State,  that  said  corporation  is  fully  organ- 
shall  propose  to  form  a  corporation  ized  in  accordance  with  this  act. 
under  the  provisions  of  this  act,  they  Such  certificate  shall  include  a  copy 
shall  make  a  certificate  to  that  effect,  of  the  original  certificate  provided 
which  certificate  shall  be  signed  by  for  in  section  three  of  this  act,  the 
each  of  such  persons  and  duly  ac-  date  and  place  of  the  subscribers^ 
knowledged  by  them  before  some  meeting,  the  names  of  the  directors 
officer  authorized  to  take  acknowl-  elected,  and  a  statement  that  all  the 
edgments  under  the  laws  of  this  provisions  of  this  act  have  been  duly 
State.  Such  certificate  shall  set  observed  in  the  organization  of  such 
forth :  1.  The  name  of  the  proposed  corporation,  A  copy  of  such  certifi- 
corporation.  2.  The  object  for  which  cate  shall,  within  ten  days  after  the 
it  is  to  be  formed,  including  the  nat-  issuing  thereof  by  the  Secretary  of 
lire  and  locality  of  its  business.  8.  State,  be  filed  in  the  office  of  the 
The  amount  and  description  of  the  clerk  of  the  county  in  which  the 
capital  stock.  4.  The  number  of  principal  business  office  of  such  cor- 
shares  of  which  such  capital  stock  poration  is  situated.  Such  certificate 
BhaU  consist.  5.  The  location  of  the  shall  be  recorded  at  length  in  a  book 
principal  business  office.  6.  The  du-  to  be  kept  in  the  office  of  the  Secre- 
ration  of  the  corporation,  which,  tary  of  State  to  be  known  as  the 
however,  shall  not  exceed  fifty  years,  record  of  incorporations,  and  also,  in 
§  4.  Such  certificate  shall  be  filed  in  a  similar  book  in  the  office  of  the 
the  office  of  the  Secretary  of  State,  county  clerk  aforesaid.  Such  cer- 
and  the  Secretary  of  State  shall  there-  tificate,  or  a  copy  thereof  duly  oerti- 
upon  issue  a  license  to  the  persons  fied  by  the  Secretcury  of  State  or  his 
making  such  certificate,  empower-  deputy,  shall  be  presumptive  evi- 
ing  them  as  commissioners  to  open  dence  of  the  incorporation  of  the 
books  for  subscriptions  to  the  capital  corporation  named  therein,  in  all 
stock  of  such  corporation  at  such  courts  and  proceedings  in  this  State, 
times  and  places  as  they  may  deter-  The  Secretary  of  State  shaU  receive 
mine ;  but  no  license  shall  be  issued  for  the  filing  and  issuing  of  all  the 
in  the  case  of  a  proposed  corporation,  necessary  documents  in  and  about 
having  the  same  name  as  an  existing  the  organization  of  a  corporation 
corporation  in  this  State,  or  a  name  under  this  act,  the  sum  of  ten  dol- 
BO  nearly  resembling  that  of  an  ex-  lars,  and  for  each  certified  copy  of 
isting  corporation  as  to  be  calculated  certificate  of  incorporation  the  sum 
to  deceive.  Within  ten  days  after  of  three  dollars,  which  sum  shall  be 
the  said  subscribers'  meeting,  said  paid  into  the  Treasury  of  the  State, 
commissioners  shall  file,  in  the  of-  and  county  clerks  shall  receive  the 
flee  of  the  Secretary  of  State,  a  fees  now  allowed  by  law.  Upon 
verified  record  of  the  proceedings  every  amendment  of  the  by-laws  of 
thereof,  containing  a  copy  of  the  any  such  corporation,  a  copy  of  the 
subscription  list,  a  copy  of  the  by-  amended  by-law  shall  be  filed  in  the 
laws  adopted,  and  the  names  of  the  office  of  the  Secretary  of  State  and 
directors  chosen.  Thereupon  the  of  such  county  clerk,  and  shall  not 
Secretary  of  State  shall  issue  to  said  take  effect  until  so  filed,  and  a  copy 
directors  a  certificate,  setting  forth  thereof,  certified  by  the  Secretary  of 
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acts.*    The  statutes  of  New  York  may  be  regarded  as  typical 
of  American  legislation  upon  the  subject  in  hand. 

§  10.  General  acts  authorizing  the  formation  of  religions 
corporations. —  While  the  constitution  of  the  United  States 
prohibits  congress  from  making  any  law  respecting  the  estab- 
lishment of  religion,^  and  the  constitutions  of  the  several  States 
generally  guaranty  the  free  exercise  and  enjoyment  of  relig- 
ious profession  and  worship  without  discrimination,'  there  are 
neyertheless  statutory  provisions  in  the  several  States  author- 
izing the  incorporation  of  religious  organizations  and  regulat- 
ing the  governance  thereof.*  And  the  New  York  legislation, 
for  example,  not  only  regulates  the  organization  of  churches 
in  general,  but  also  contains  provisions  respecting  particular 

State,  or  his  deputy,  shall  be  received  until  it  is  shown  that  the  law  has 
as  presumptive  evidence  of  such  been  complied  with  hj  the  associa- 
amended  by-law  in  all  courts  and  tion  in  the  selection  of  its  name, 
proceedings.  §  87.  1.  Under  Rev.  State  v.  McGrath,  (1887)  02  Mo.  855. 
86.  Mo.  gg  703,  926,  providing  that  ^  Thus  in  New  York,  in  addition  to 
no  certificate  of  incorporation  shall  these  aots  for  the  formation  of  ordi- 
be  issued  by  the  Secretary  of  State  nary  business  corporations,  Laws  of 
to  any  company  or  association  under  1875,  ch.  611,  g  1,  it  is  enacted  that 
the  same  corporate  name  and  style,  *' Corporations  may  be  organized 
or  in  imitation  of  the  name  already  under  the  provisions  of  this  act  for 
assumed  by  another  corporation,  an  the  carrying  on  of  any  lawful  busi- 
association  organized  for  the  pur-  ness  except  banking,  insurance,  the 
pose  of  dealing  in  real  estate  and  construction  and  operation  of  rail- 
stocks  in  Kansas  City,  under  the  roads,  or  aiding  in  the  construction 
name  of  *'The  Kansas  City  Real  Es-  thereof,  and  the  business  of  savings 
tate  Exchange,"  will  not  be  entitled  banks,  trust  companies  or  corpora- 
te a  certificate,  when  there  is  already  tions  intending  to  derive  profit  from 
in  existence  in  that  city  a  duly  in-  the  loan  or  use  of  money,  or  safe  d&* 
oorporated  company,  carrying  on  the  posit  companies,  including  the  rent- 
same  business,  under  the  style  of  ing  of  safes  in  burglar  and  fire-proof 
"  Kansas  City  Real  Estate  and  Stock  vaults."  N.  T.  Laws  of  1875,  ch.  611, 
Exchange,"  as  the  two  names  are  §  1.  A  corporation  organized  for 
sabetantially  the  same.  And  in  de-  the  purpose  of  building  a  union  de- 
termining whether  a  company  seek-  pot  for  railroads,  and  of  owning, 
in^  a  certificate  of  incorporation  has  maintaining  different  lines  there- 
adopted  a  name  that  is  the  same  as,  from  within  the  city  limits,  is  not  an 
or  an  imitation  of,  that  of  an  exist-  ordinary  railroad  company.  People 
ing  corporation,  as  prohibited  by  v,  Cheesman,  7  Colo.  876. 
Rev.  St.  Mo.  §§  762,  926,  the  Secre-  2  u.  S.  Const.  Amend.  L 
tary  of  State  must  exercise  his  dis-  '  E.  g.  N.  Y.  Const,  art.  i,  sea  8 ; 
cretion,  and  he  will  not  be  compelled  N.  Y.  Rev.  Stat  p.  93,  §  9. 
by  mandamtLS  to  issue  a  certificate  *  K  g,  N.  Y.  Laws  of  1818,  ch.  60. 
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denominationSy  rendered  necessary  by  the  peculiar  polity  of 
each.^  Bat  in  West  Virginia  the  State  constitution  prohibits 
the  granting  of  charters  of  incorporation  to  any  church  or  re- 
ligious denomination.  It  has  been  held,  however,  that  an  act 
of  legislature  incorporating  the  individuals  composing  the 
Executive  Oommittee  of  Publication,  commonly  called  the 
'^  Presbyterian  Committee  of  Publication,"  by  the  name  and 
style  of  "  The  Trustees  of  the  Presbyterian  Oommittee  of  Pub- 
lication," is  not,  in  effect,  the  incorporation  of  the  Presbyterian  I 
church  itself,  in  violation  of  the  constitution,  nor  against  the 
public  policy  of  the  State."  When  a  church  seeks  to  be  incor-i 
porated  by  a  charter  which  declares  that  it  intends  to  be  gov- 
erned by  the  canons  of  a  certain  religious  denomination,  it  is 
not  requisite  first  to  show  that  it  is  acting  in  conformity  with 
those  canons.  That  is  a  matter  to  be  determined  subsequently, 
if  the  rights  of  the  corporation  should  be  encroached  upon  or 
denied.* 

§11.  Sundry  decisions  under  the  several  general  incor- 
poration acts. —  Under  one  of  the  various  statutes  providing 
for  the  incorporation  of  companies,  it  is  held  that  a  medical 
college  cannot  be  formed  under  a  law  for  the  incorporation 
of  '^  benevolent,  charitable,  scientific  or  missionary  purposes,"  ^ 

1  The  Protestant  Episcopal  Church,  Unitarian  Church  Conference,  N.  Y. 
N.  Y.  Laws  of  1818,  oh.  60,  g  1,  as  Laws  of  1886,  oh.  209;  and,  in  gen- 
amended  by  Laws  of  1868,  ch.  808 ;  oral,  as  to  diocesan  conventions, 
The  Reformed  Protestant  Dutch  presbyteries,  synods,  annual  confer^ 
Church,  N.  Y.  Laws  of  1818,  ch.  60,  ences  and  other  governing  bodies 
8  2,  as  amended  by  Laws  of  1869,  ch.  having  jurisdiction  over  a  number 
197;  The  Roman  Catholic  Church,  of  churches,  see  N.  Y.  Laws  of  1876, 
N.  Y.  Laws  of  1868,  ch.  45 ;  The  Greek  ch.  110. 

Church,  N.  Y.  Laws  of  1871,  ch.  12;  «  Wilson  v.  Perry,  (W.  Va.  1887)  1 

The  Reformed  Presbyterian  Church,  8.  E.  Rep.  802,  construing  W.  Va. 

N.  Y.  Laws  of  1822,  ch.  187 ;  The  Act  of  March  B,  1878,  and  W.  Va. 

Baptist  Church,  N.  Y.  Laws  of  1876,  Const  art.  ▼,  §  17,  Qreen,  J.,  dis- 

ch.  829 ;  Free  Churches,  N.  Y.  Laws  senting. 

of  1854,  ch.  218.  N.  Y.  Laws  of  1875,  >  In  re  Holy  Communion  Church, 

ch.  881,  provides  for  the  incorpora-  14  Phila.  126. 

tion  of  Presbyteries.  As  to  The  Pres-  ^  People  o.  Cothran,  (1882)  27  Hun, 

byterian  Synod,  see  N.  Y.  Laws  of  844.    A  charter  will  not  be  granted 

1884,  ch.  840 ;  The  Lutheran  Synod,  to  an  institution  for  instruction  in 

N.  Y.  Laws  of  1868,  ch.  461 ;  The  electricity  as  a  curative  agent,  with 

Gterman  United  Evangelical  Synod,  power  to  confer  degrees  in  medicine 

N.  Y.  Laws  of  1872,  cb.  762;  The  or  electricity.    Such  a  qualification 
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nor,  again,  a  rifle  club  under  a  law  for  the  formation  of  cor- 
porations for  ^'  literary,  scientific  and  charitable  purposes."  ^ 
So  also  the  New  York  act '  authorizing  the  incorporation  of 
societies  or  clubs  for  various  purposes,  does  not  embrace  the 
case  of  an  association,  without  capital,  whose  object  is  the  im- 
provement of  its  members  in  an  art,  and  their  mutual  protec- 
tion.' But  under  a  statute  authorizing  private  corporations  to 
be  formed  for  mutual  profit  or  benefit  not  inconsistent  with 
the  constitution  and  laws  of  the  State,  it  has  been  held  that  a 
company  may  be  incorporated  for  the  purpose  of  protecting 
the  personal  property  of  its  members  from  violence  or  theft, 
to  raise  money  for  necessary  expenses  by  assessments,  to 
confer  with  the  State  o£9cers,  and  employ  counsel,  police  and 
detectives,  when  necessary,  for  the  prosecution  of  criminals.^ 
A  provision  that  corporations  shall  not  act  until  ten  per  cent, 
of  the  capital  stock  has  been  paid  in,  and  that  charters  shall 
have  no  force  after  two  years  unless  action  shall  have  been 
taken,  applies  only  to  charters  granted  by  the  courts,  not  to 
those  granted  by  the  legislature.^  It  is  held  in  Tennessee  that 
the  statute  of  that  State  investing  the  chancery  court  with 
jurisdiction  to  create  corporations,  is  constitutional  as  far  as 
it  undertakes  to  empower  the  court  to  organize  corporations 
for  the  purposes  and  with  the  franchises  granted  by  a  general 
law,  and  an  order,  therefore,  of  that  court,  organizing  a  cor- 
poration, is  valid  to  the  extent  of  the  provisions  of  the  general 
law,  and  void  only  so  far  as  it  goes  beyond  such  provisions.* 
Secording  the  certificate  with  the  recorder  of  the  county  or 
in  some  other  designated  o£9oe  is  usually  the  necessary  and 
final  step  which  gives  the  corporation  its  life  and  franchises.^ 
When  a  corporation  is  organized  under  the  general  laws  of 

for  the  practioe  of  medicine  does  not  '  In    re  Carpenters'    A    Joiners* 

meet  the  standard  required  byPenn-  Union,  17  Abb.  N.  Cas.  109. 

srivania  Act  of  March  34, 1877.    In  «  Guadalupe  &  a  A.  R.  S.  Assoc. 

re  American  Electropathio  Institute,  v.  West.  (1888)  70  Tex.  891. 

(1884)  UPhila.  128.  » Adams  v.  Gate  City  Gas  Light 

^Vredenburg  v.  Behan,  (1882)  88  Company,  71  Ga.  106,  construing  (3a. 

La  Ann.  627,  rifle  shooting  not  being  Ck>de,  §  1676. 

a  acienoe,  though  it  may  be  an  art  <  Heck  v.  McEwen,  (1888)  12  Lea, 

*N.  Y.  Laws  of  1875,  ch.  267,  as  97. 

amended  by  N.  Y.   Laws  of  1876,  7  CressweU  v.  Oberly,  17  lU.  App. 

cb.  63.  281.    In  Kansas  it  is  held  that  the 
2 
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the  State,  and  a  charter  is  after  w^ards  granted  to  it  by  the 
legislature,  recognizing  its  existence  as  a  corporation,  the  lat- 
ter act  does  not  supersede  the  former;  but  so  far  as  they  are 
consistent  with  each  other,  they  together  form  the  charter  of 
the  company.^  A  charter  ofFered  for  the  approval  of  the  court 
should  not  contain  provisions  for  the  internal  management  of 
the  corporation  which  are  properly  the  subject  of  by-laws. 
The  proposed  charter  should  be  written  upon  a  single  piece  of 
paper  or  parchment.*  Under  the  Pennsylvania  Act  of  April 
29,  18T4,  relating  to  the  creation  of  corporations,  a  proposed 
charter  must  be  open  to  the  inspection  of  the  public.  Although 
this  is  not  especially  directed  by  the  act,  the  provision  requir- 
ing advertisement  indicates  that  such  was  the  intention  of  the 
legislature.* 

§  12.  A  substantial  compliance  with  all  the  provisions  of 
the  enabling  act  is  required. —  In  forming  a  corporation 
under  a  general  enabling  act  it  is  necessary  that  all  of  the 
mandatory  provisions  of  the  statute  should  be  substantially 
followed/    Thus  when  it  is  required  that  the  articles  of  asso- 

existence  of  a  corporation  organized  Acid  Manuf.  Co.  v,  Moring,  16  Graj^ 

under  the  general  laws  of  the  State,  211 ;  Newcomb  v.  Reed,   13  Allen, 

dates  from  the  time  of    filing  its  862 ;  Walworth  v.  Brackett,  9S  Mass. 

charter,  and  it  is  not  prerequisite  98.    Under  a  statute  providing  that 

that  all  the  capital  stock  of  the  cor-  the  purpose  of  the  association  should 

poration  be  subscribed,  for  it  to  trans-  be  ''distinctly  and  definitely  apeci- 

act    business.     Chicago,   K.  &  W.  fied,**  a  specification  that  the  pur- 

R  Co.   V,  Putnam,  (1887)  36  Elan,  pose  of  the  association  was  the  man- 

121.  ufacturing  and  selling  of  daguerreo- 

1  Johnston  v.  Crawley,  25  Ga.  816.  type  mattings  and  preserTers,  and 

s/n  re  Stevedores'  Beneficial  As-  all  of  the  goods,  wares,  merchandise, 

soo.,  (1884)  14  Phila.  180.  and  articles,  made  of  brass,  silver^ 

*  In  re  Holy  Communion  Church,  gold,  iron,  or  other  metals,  or  any 

(1884)  14  Phila.  121.  compounds  thereof,  was  considered 

^  Rogers  v,  Danby  Universalist  So-  sufficient.    Bird  v.  Daggett,  97  Mass. 

ciety,  19  Vt.  187.     Of.  Unity  Ins.  494.    In  California  the  certificate  of 

Co.  V.  Cram,  48  N.  H.  636.    If  this  incorporation  of  a  savings  bank,  filed 

be  done,  although  not  in  the  speci-  in  1860,  omitted  to  state  the  amount 

fied  order,  the  corporation  is  a  legal  of  capital  stock,  but  it  was  held  that 

one.       Covington    Plank   Road    v.  although  the  California  Act  of  April 

Moore,  8  Ind.  510;  Eakright  v,  Lo<  14,  1853,  did  not  seem  to  authorize 

gansport  R.  Co. ,  13  Ind.  404 ;  Holmes  the    incorporation    of   a   company 

V.  Gilliland,  41  Barb.  568 ;  Boston  without  a  capital  stock  consisting  of 
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oiation  shall  be  signed  by  nine  persons,^  the  signatures  of  two 
persons  are  insufficient.*  And  a  publication  of  the  articles  of 
incorporation  which  fails  to  set  forth  the  names  of  the  incorpo** 
raters,  the  amount  of  the  capital  stock,'  the  time  when  the 
corporate  existence  shall  begin  and  terminate,  and  where  the 
principal  place  of  business  shall  be,  is  insufficient.^  So  again 
a  statement  that  'Hhe  manner  of  carrying  on  the  business 
shall  be  such  as  the  association  may  from  time  to  time  pre- 
scribe," is  insufficient.^  But  a  substantial,  rather  than  a  literal, 
compliance  with  the  act  is  all  that  is  required.  Thus  the  pror 
vision  that  one-half  the  capital  stock  of  a  corporation  should 
be  *^  actually  paid  in  lawful  money  of  the  United  States "  is 
deemed  to  be  substantially  complied  with  if  the  corporation 
has  received  property,  the  market  value  of  which  is  equal  to 
or  greater  than  the  par  value  of  that  amount  of  the  stock ;  * 
and,  in  general,  a  non-compliance  with  provisions  merely  direct- 
ory in  their  nature,  does  not  impair  the  legality  of  the  incor« 
poration J  Thus  such  irregularities  as  the  failure  of  the  no- 
tary to  certify  that  those  signing  the  articles  of  association 
were  personally  known  to  him,  is  not  fatal  ;^  and  a  require- 
ment that  articles  of  incorporation  shall  be  recorded  in  the 
county  clerk's  office  in  a  book  kept  for  that  purpose,  is  satis- 
fied, so  far  as  the  corporation  is  concerned,  by  filing  the  arti- 

a  specified  number  of  shares,  yet  Is  not  void  where  the  petition  states 
noder  the  amen4ator7  and  supple-  the  name,  and  bj  it  the  purposes  and 
mental  Acts  of  March  4  and  March  objects  of  the  association,  and  shows, 
H  1S70,  and  the  curative  Act  of  in  connection  with  the  order  grant- 
April  1, 1864,  there  could  be  no  doubt  ing  it,  that  the  charter  was  sufficient, 
as  to  the  validttj  of  the  incorporation  Van  Pelt  v.  Home  Building  and  Loan 
of  the  bank.  People  v.  Perrin,  (1882)  Assoc. ,  (1887)  79  Ga.  489. 
U  CaL  845.  «  State  v,  Oentral  Ohio  Association, 

1  As  in  Minnesota,  Minn.  Laws  of  29  Ohio  St.  899. 

1885,  ch.  184.  <  State  v.  Wood,  (1886)  84  Mo.  878 ; 

'State  V.  Critchett,  (1887) 87  Minn.  &  0.  18  Mo.  App.  189. 

13.    Of,  LoriUard  v.  Clyde,  (1882)  86  ^In  re  Shakopee   Iron  &  Brass 

N.  Y.  884,  Works  v.  Cole,  (1887)  87  Minn.  91, 

'Adams  v,  Westlake  Manuf.  Ck).,  holding  that  a  failure  to  file  the  veri- 

(1885)  81  Ky,  800.   Cf,  Kj.  Qen.  Stat,  fied  certificate  provided  for  in  seo- 

eh.  66.  tions  128  and  187,  ch.  84,  Qen.  St. 

^Clegg  V,    Hamilton   &  Weight  1878,  does  not  affect  the  lawful  char<t 

County  Grange  Ck>.,  (1884)  61  Iowa,  acter  of  the  corporation  referred  to 

121.    Cf,  Iowa  Code,  g  1068.    But  in  those  sections, 

the  charter  of  a  private  corporation  *  People  v,  Cheeseman,  7  Ck>lo.  876, 
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oles  for  record.^  The  antedating  of  incorporation  articles  by 
the  Secretary  of  State  upon  their  being  filed,  or  the  omission 
of  the  subscribers'  residences  in  the  articles,  has  been  held  to 
be  no  ground  for  qiw  warranto  proceedings  against  the  cor* 
poration.'  It  has  also  been  held  that  the  articles  of  associa- 
tion are  properly  signed,  although  only  the  initial  letter  of 
the  Christian  names  is  used,*  and  that  the  '^  principal  place  of 
business"  is  sufficiently  designated  by  the  name  of  a  city.* 
Many  irregularities  occur  in  the  formation  of  companies  under 
general  incorporation  laws  which,  while  they  might  be  made 
the  basis  of  proceedings  on  the  part  of  the  State  to  oust  the 
corporation  of  its  franchises,  do  not  affect  the  legality  of  its 
existence  with  respect  to  persons  with  whom  it  deals/  And 
even  the  State  itself  may  be  barred  from  proceeding  against 
the  corporation  by  lapse  of  time,  as  where  for  nineteen  years 
a  turnpike  company  had  acted  under  articles  of  incorporation 
defective  in  failing  to  set  forth  the  location  of  its  route.^ 

§  13.  The  regularity  of  an  incorporation  not  to  be  qnes- 
tioned  collaterally. —  An  association  of  persons  assuming  to 
act  in  a  corporate  capacity  under  color  of  authority  so  to  do, 
thereby  become  a  corporation  de  facto;  and  neither  they 
themselves  nor  persons  dealing  with  them  will  be  heard  to 
deny  collaterally  their  legal  existence  as  a  corporation  in  any 
action  growing  out  of  their  acts  or  contracts  in  that  capacity. 
Their  dejure  existence  can  be  called  in  question  only  by  pro- 
ceedings in  the  nature  of  quo  warranto  instituted  by  the 
State.^    Thus  when  individuals  have  been  granted  a  charter 

1  Walton  V.  BUey,  (1887)  85  Kj.  tracted  with  the  board  of  education 

418.    Cf.  Kj.  Gen.  Stat.,  ch.  56,  §  4.  appointed  by  the  oonferenoe,  by  ao- 

'State  V.  Foulkes,  94Ind.  498.  cepting  the  plan  of  the  board  for 

'State  V,  Beck,  (1888)  81  Ind.  600.  conducting  the  institution,  cannot 

*  Ex  parte  Spring  VaUey  Water  question  the  constitutionality  of  the 

Works,  17  Cal.  183.  act  incorporating  the  board.     Cath- 

'  Humphrey  v.  Mooney,   (1882)  6  olic  Church  v.  Tobbein,  (1885)  82  Mo. 

Cola  882.    And  see  cases  cited  if^ra,  418;  Booske  v.  Gulf  Ice  Ca,  (Fla. 

§16.  1889)  6  So.  Rep.  247;  Commercial 

•Statew.  Gordon,  (1884)87  Ind.  171.  Bank  v.  Pfeiflfer,  (1888)  108  N.  T. 

7  Bryan   v.    Board  of  Education,  242 ;  Jones  v.  Kokomo  Building  As- 

(Cy.  1890)  7  Ry.  A  Corp.  L.  J.  889,  soc,  (1882)  77  Ind.  840;   Mann  v. 

where  it  was  held  that  stockholders  WiUiams,  (1887)  143  Mass.  844;  Dob- 

in  a  college  under  the  control  of  a  son  v,  Simonton,  (1882)  86  N.  C.  492 ; 

ohorch  conference  who  have  con-  East  Norway  Lake  &o.  Ghorch  v. 
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upon  a  condition  precedent  and  are  actually  exercising  cor- 
porate powers,  it  will  be  presamed  as  against  all  except  the 
sovefeign,  that  the  condition  has  been  performed.^  But  while 
a  de  facto  corporation  is  estopped  to  deny  its  existence  as  to 
those  who  deal  with  it,  this  does  not  preclude  proof  of  the 
subsequent  cessation  of  its  corporate  functions.'  An  associa- 
tion of  persons  cannot  exist  as  a  corporation  de  facto^  unless 
they  are  capable  of  becoming  a  corporation  de  jure}  And 
upon  this  principle  a  distinction  is  drawn  between  the  cases 
otside  facto  corporation  irregularly  formed  under  a  valid  law, 
and  one  whose  want  of  corporate  existence  arises  from  the 
fact  that  the  statute  under  which  it  claims  to  be  incorporated 
is  void.  In  the  latter  case  there  is  held  to  be  no  colorable  au- 
thority, and  not  even  a  de  facto  corporate  existence.^  Thus  a 
corporation  organized  under  a  void  law  cannot  enforce  a  mort- 


Froialie,  (1887)  87  Minn.  447;  St  Paul  to  compel  payment  for  the  support 
Land  Ca  v.  Dayton,  (Minn.  1888)  40  of  dependent  girls,  the  fact  that 
N.  W.  Bep.  06;  McDonneU  v,  Ala-  plaintiff  is  a  de  fax^o  corporation 
bama  €k>ld  Life  Ins,  Co.,  (1889)  ^  wiU  not  estop  defendant  from  show- 
Ala.  401 ;  Thompson  v.  New  York  R.  ing  that  it  has  no  actual  existence. 
Ca,  8  Sandf.  625;  Methodist  Episco-  i  C/.  McGk>wan  v.  American 
pal  Church  v.  Pickett,  19  N.  T.  483;  Pressed  Tto  Bark  Ca,  (1887)  131 
Elizabeth  City  Academy  v.  Lindsay,  XJ.  S.  575. 

6  Ired.  476;  Grand  Oulf  Bank  v.  'Spahr  v.  Farmers'  Bank,  (188Q 

Archer,  8  Sm.  &  M.  151 ;  Duke  Vi  Ca-  94  Pa.  St.  439;  Freeland  v.  Pennsyl- 

hawba  Nav.  Ca,  10  Ala.  83;  Bank  of  vania  Central  Ins.  Co.,  (1883)  94  Pa. 

Circleville  v.  Bemick,  15  Ohio^  333;  St  504;  Tar  Biver  Navigation  Co.  v. 

Jones  V.  Tennessee  Bank,  8  B.  Mon.  Neal,  8  Hawks,  520 ;  Tar  River  Navi- 

138;  Brouwer  v.  Appleby,  1  Sandf.  gation  Ca  v.  Elizabeth  City  Acad- 

168;  McFarlane  v.  Triton  Ins.  Co.,  4  emy,  6  Ired.  476;  Rathbone  v.  Tioga 

Denio,  893 ;  People  v.  Manhattan  0>.,  Navigation  Co.,  3  Watts  &  a  74. 

9  Wend.  851 ;  Bank  of  Toledo  v.  In-  *  Dobeon  v.  Simonton^  86  N.  C.  493. 

temational   Bank,    31   N.    Y.  543;  ^Evenson   v.  Ellingson,  (1887)67 

Holmes  o.  Gilliland,  41  Barb.  568;  Wis.  684,  deciding  that  as  the  laws 

Fay  V,  Nobie,  7  Cnsh.  188 ;  Ward  v.  of  Wisconsin  authorizing  churches 

Brigham,  137  Mass.  34;  Salem  Na-  to  organize  as  corporations  make  no 

tional  Bank  v.  Almy,  117  Mass.  476.  provision  for  the  organization  of  two 

Of.  Bigelow  V.  Ghregory,  78  Dl.  197.  churches  into   one   corporation,   a 

But  see  Unity  Ins.  Co.  v.  Crane,  48  body  of  persons  assuming  to  act  as 

N.  H.  686,  and  Cook  County  v.  Chi*  the  board  of  trustees  of  a  corporar 

cago   Industrial  School  for  Qirls,  tion   de  factOy    composed  of  two 

(1888)  135  HL  540,  where  it  was  held  churches  in  that  State,  act  without 

that  in  an  action  against  the  county  authority. 
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gage  made  to  it.^  Bat  if  not  organized  for  an  unlawful  pur- 
<pose,  a  receiver  for  it  can  demand  in  equity  an  accounting  for 
the  debt  purporting  to  be  secured  thereby.' 

§  14.  The  same  principle  applicable  to  companies  formed 
under  general  laws* —  The  principle  that  the  legality  of  oor« 
porate  existence  cannot  be  qaestioned  collaterally,  but  can  be 
impeached  only  by  the  State  in  direct  proceedings  for  that 
purpose,  applies  as  well  to  companies  organized  under  general 
laws  as  to  those  created  by  special  charter.*  When,  under  a 
general  law  for  the  formation  of  corporations,  the  articles  of 
association  have  been  lodged  for  record  and  the  certificate  of 
incorporation  issued,  a  presumption  arises  that  all  the  require- 
ments of  the  enabling  act  have  been  complied  with,^  and  the 
certificate  will  be  received  as  evidence  of  incorporation  in 
the  courts  of  the  State,*  both  as  against  all  persons  dealing 

1  Burton  v.  Schildebaoh,  (1883)  46  held  inadmissible,  the  court  deciding 

Ifich.  604.  that  the  mortgagee  was  entitled  to 

'Burton  v.  Schildebach,  (1882)46  assume  that  the  corporation  (ie/oe^o 

IDch.  604.  rightfully  possessed  corporate  pow- 

*  Stout  V.  ZuUck,  (1887)  48  N.  J.  ers,  the  certificate  being  colorable. 

609.    Cf,  Granby  Mining  &  Smelt-  See  also  Tarpey  v.  Desert  Salt  Co., 

ing  Co.  V.  Richards,  (1888)  96  Ma  (Utah,  1888)  17  Pacif.  Rep.  681  (not 

106.  yet  reported).    Where  incorporators 

4  Wood  v.  Wiley  Ck>n8truction  Ca,  sign  and  acknowledge  their  charter 
(1888)  66  Conn.  87,  where  it  was  held  as  "  citizens  of  O.  County,  State  of 
ihat  in  an  action  against  a  joint-  EAnsas,"  and  describe  thefnselves  in 
■took  corporation  on  contracts  en-  the  body  of  the  charter  as  aU  of 
tared  into  by  it,  in  the  absence  of  "  Salt  Springs,  G.  County,  Kansas,** 
•▼idence  as  to  the  publication  of  its  it  will  be  presumed  that  they  were 
articles  of  organization  before  com-  citizens  of  Kansas,  and  all  else  ap- 
mencing  business,  as  required  by  pearing  regular,  ih&t  the  corpora- 
Conn.  G^.  Stat.  p.  811,  §  6,  it  will  tion  was  duly  incorporated.  Sword 
be  assumed  that  there  is  no  legal  bar  u  Wickersham,  (1888)  29  Kan.  746. 
to  its  transaction  of  business  as  a  ^Fresno  Canal  &  Irrigation  Ca  «. 
corporation.  In  Duggan  t;.  Colorado  Warner,  (1887)  72  CaL  879.  But 
Mortgage  ft  Investment  Co.,  (1888)  when  it  appeared  that  a  company 
11  Cola  118,  the  plaintiff,  in  an  ao-  was  formed  by  the  consolidation  of 
tion  of  replevin  against  a  sheriff,  a  Michigan  and  an  Ohio  company, 
Claimed  the  property  under  a  mort-  and  that  the  Ohio  company  was  or- 
gage  ttom  a  de  f(tcto  corporation,  ganlzed  under  a  voluntary  agree- 
f)efendant  offered  evidence  to  show  ment  which  would  not  satisfy  the 
tile  noli-eidstence  d0  jnre  of  the  cor-  requirements  of  the  law  of  Michi- 
poration  by  reason  of  a  defective  cer-  gan,  and  it  was  not  shown  that  that 
tiflcate  of  incorporation,  which  was  agreement  was  sufficient  to  author- 
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with  the  corporation,^  and  as  against  the  corporators  them- 
selves.' 

§  1 5.  Acceptance  by  the  incorporators  requisite  to  render 
the  legislatfye  grant  elTectiTe. —  The  charter  of  a  private  cor- 
poration being  a  contract  between  the  State  and  the  incorpo- 
rators, its  acceptance  by  the  latter  is  requisite  to  give  it  fall 
force  and  effect.'    If  it  be  granted  to  persons  who  have  not 

use  its  incorporation  in  Ohio,  the  *In  Aultman  v.  Waddle,  (1888) 
Kiohigan  courts  refused  to  assume  40  Elan.  195,  it  Was  held  that  per- 
that  it  was  legally  incorporat^.  sons  who  organize  themselves  as  a 
Brown  v,  Dibhle,  (Mich.)  83  N.  W.  corporation,  transact  business,  and 
Rep.  656.  hold  themselves  out  to  the  world 
1  F^Qsno  Canal  &  Irrigation  Ck>.  v,  as  such,  cannot,  when  proceeded 
Warner,  (1887)  72  CaL  879,  where  it  against  by  creditors,  set  up  as  a  de- 
was  held  that  when  one  has  con-  fense  that  the  prelimiuary  steps 
tracted  with  an  alleged  corporation,  of  the  organization  were  irregular, 
and  is  sued  for  failure  to  perform  his  thereby  to  evade  their  liability  as 
contract,  he  cannot  be  heard  to  say  stockholders.  So  in  McDonn^  v. 
that  the  corporation  had  no  exist-  Alabama  Gk>ld  Life  Ins.  Co.,  (1889) 
ence,  and  for  that  reason  no  contract  85  Ala.  401,  it  was  held  that  stock- 
was  made.  Stout  v,  Zulick,  (1887)  holders  and  organizers  of  a  life  in- 
48  N.  J.  699,  holding  that  in  the  ab-  surance  company  are  estopped,  as 
sence  of  a  statutory  provision  mak-  against  policy-holders  who  are  su- 
ing shareholders  liable  in  case  of  fail-  ing  to  enforce  the  Individ  ual  liability 
ure  to  comply  with  the  requirements  of  the  stockholders  for  the  debts  of 
of  the  charter,  or  with  the  require-  the  company,  from  setting  up  the 
ments  of  the  act  under  which  the  illegality  or  irregularity  of  the  oor- 
oompany  is  incorporated,  persons  porate  organization, 
who  have  contracted  with  a  (2e  facto  '  Dartmouth  College  v.  Woodward, 
corporation  cannot  deny  its  corpo-  4  Wheat.  618;  Lincoln  &  Kennebeo 
rate  existence,  in  order  to  charge  its  Bank  v.  Richardson,  1  Greenl.  79; 
shareholdersindividually  as  partners.  Fire  Department  v.  Kip,  10  Wend. 
Under  the  Missouri  Act  of  Feb.  20,  266;  Haslett  v.  Wotherspoon,  1 
1865,  proving  that,  where  a  special  Strob.  Eq.  209;  Falconer  v.  Higgins, 
company  is  created  and  organized,  a  2  McLean,  C.  C.  196;  Rex  v.  Ameiy, 
certificate  in  writing  shall  be  filed  1  T.  R.  675 ;  Rex  v.  Askew,  4  Burr, 
with  the  circuit  clerk  in  the  county  2199 ;  Thompson  v.  New  York  R  R 
where  the  business  is  carried  on,  and  Co.  8  Sandf .  Ch.  285 ;  Green  v,  Sey- 
a  duplicate  filed  with  the  Secretary  mour,  8  Sandf.  Ch.  285 ;  Edman  v. 
of  State,  the  failure  to  file  such  cer-  Bowman,  58  111.  444 ;  Curry  v.  Scott, 
tificate  with  the  circuit  clerk  is  not  54  Pa.  Stat.  270 ;  Qardner  v.  Hamil- 
fatal  to  the  existence  of  the  corpora-  ton  Ins.  Co.,  83  N.  T.  421 ;  Hamilton 
tion,  but  is  a  mere  omission  which  Ins.  Co.  v,  Hobart,  2  Gray,  543 ;  Bex 
cannot  be  taken  advantage  of  col-  v.  Chan.  Cambridge,  3  Burr.  1661; 
laterally.  Granby  Mining  ft  Smelt-  King  v.  Pasmore,  3  T.  R  240 ;  Bailey 
ing  Co.  V.  Richuds,  (1888)  95  Mo.  v.  Mayor  of  New  York,  3  Hill,  681 ; 
106.  Short  V.  Unangst,  2  Watts  ft  S.  45; 
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applied  for  it,  the  grant  is  said  to  be  in  fieri^  antil  there  has 
been  an  acceptance  indicated.^  It  may,  for  a  time,  remaia 
optional  with  the  persons  intended  to  be  incorporated,  whether 
they  will  take  the  benefit  of  the  act  of  incorporation;'  yet  if 
they  execute  the  powers,  and  claim  the  privileges  granted,  the 
duties  imposed  on  them  by  the  act  will  then  attach,  from  which 
they  cannot  discharge  themselves.'  It  is  not  essential  that 
the  acceptance  of  a  charter  be  expressly  made ;  it  will  be  in- 
ferred from  an  exercise  of  the  franchises  conferred.^    Neither 

EUis  V.  Marshall,  2  Mass.  279 ;  New  McGarson,  1  Dev.  &  B.  806 ;  Dooley 

Orleans  R.  R  Co.  v.  Harris,  27  Miss.  v.  Cheshire  Glass  Co.,  16  Gray,  494; 

617;  State  v.  Dawson,  16  Ind.  40.  Merrick  v.  Reynolds  Engine  Co.,  101 

1  Dartmouth  College  V.Woodward,  Mass.  881;  Whitney  v,  Wyman,  101 

4  Wheat.  688;  AngeU  &  Ames  on  U.  S.  892;  Salem  National  Bank  «. 

Corporations  (11th  ed.),  g  88.  Almy,  117  Mass.  476;  Chamberlin  «. 

s  AngeU  &  Ames  on  Corporations  Hnguenot   Manof.  Co.,   118   Mass. 

(Uth  ed.),  §  83 ;  Riddle  v.  Proprietors  632 ;  Augur  A.  &  C.  Co.  v.  Whittier. 

of  Looks  and  Canals,  7  Mass.  187.  117  Mass.  641 ;  Hawes  v,  Anglo-Saxon 

*  Penobscot  Boom  Co.  v.  Lamson,  Petroleum  Co.,  101  Mass.  886;  Black 

16   Me.    224;   Middlesex   Husband-  River  R.  R.  Co.  v.  Barnard,  81  Barb, 

men  v.   Davis,   8   Met.   183;  Way  268 ;  AngeU  &  Ames  on  Corporations 

V.  Billings,  2  Mich.  897 ;  Trott  v.  (Uth  ed.),  §  88.    The  acceptance  ol 

Warren,  2  Fairf.  227;   All   Saints  a  charter  may  be  presumed  by  th< 

Church    V.     Lovett,    1   Hall,    191;  'act  that  it  has  been  applied  forj 

Dutchess  Cotton  Manuf.  Co.  V.Davis,  Atlanta  t;.  Gate  City  GasUghtCa, 

14  Johns.  288;  Vernon   Society  v.  (1886)  71  Ga.  106.    Acceptance  of 

Hills,  0  Cowen,  28;  Eaton  v,  Aspin-  charter  may  be  shown  by  expendl- 

waU,  19   N.    Y.   119;   Sampson  v.  tures  and  other  transactions  in  fur-' 

Bowdoinham,  86  Me.  78;   Eastern  therance  of  the   purpose  thereof,; 

Plank  Road  v.  Vaughan,  20  Barb,  without  proof  of  any  formal  organ-^i 

166;  WUmington  R.  R.  Co.  v.  Saun-  ization   by   n\eeting,  election,  etar 

ders,  8  Jones  (N.  C),  126;  Crump  v.  McKay  v.  Beard,  (1884)  20  S.  C.  166. 
U.  S.  Mining  Co.,  7  Gratt  862;  Com-       ^  AngeU  &  Ames  on  Corporations 

mon wealth  v.  Claghom,  18  Penn.  (11th  ed.),  §88;  United  States  Bank 

St  183;  CahiU  v.   Kalamazoo  Ins.  v.  Dandridge,  12  Wheat  71 ;  RusseU 

Co.,  2  Doug.  (Mich.)  124;  Narragan-  v.  M'Lellan,  14  Pick.  68;  Coffins  v. 

sett  Bank  v.  Athletic  Silk  Co.,  8  Met.  CoUins,  17  Me.  440.    '*  Xhe  books  of 

282 ;  Farmers'  Bank  v.  Jenks,  7  Met  a  corporation  are  the  regular  evi* 

692;  Dedham  Bank  v,  Chickering,  8  dence  of  its  doings,  and  the  accept- 

Pick.  886;  Worcester  Med.  Inst  v.  anceof  the  charter  should  be  proved 

Harding,  11  (>ish.  286;  West  Win-  by  them.    But  if  the  books  have  not 

Bted  Savings  Bank  v.  Ford,  27  Conn,  been  kept,  or  have  been  lort  or  de- 

282;  People's  Sav.  Bank  v,  CoUins,  stroyed,  or  are  not  accessiUeto  the 

27  Ck>nn.  142 ;  People  v,  Beigler,  HUl  party  upon  whom  the   affirmative 

&Denio,  133;  Abbott  v,  AspinwaU,  lies,  then  the   acceptance  may  be 

M  Barb.  202;  Buncombe  Turnpike  v.  proved  by  implication  from  the  acta 
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is  it  indispensable  to  show  a  written  instrument,  or  even  a 
Tote  of  acceptance ;  there  may  be  instances  in  which  an  ac- 
ceptance can  be  inferred,^  and  it  is  said  that  a  grant  beneficial 
to  the  incorporators  will  be  presumed  to  be  accepted  without 
any  indication  thereof  by  the  grantees.'  But  if  accepted  at 
ally  the  charter  must  be  taken  as  it  stands  in  its  entirety  and 
unconditionally.  A  charter  takes  effect  immediately  upon  its 
acceptance  by  the  incorporators.* 

§  16.  Of  defectiye  incorporation. —  If  a  corporation  be  ille- 
gally formed,  its  members  or  stockholders  are  liable  as  part- 
ners for  its  acts  or  contracts;^  and  directors,  officers  and 
agents  acting  and  contracting  in  its  name  render  themselves 
personally  liable.'  There  may,  indeed,  be  certain  irregularities 
or  omissions  with  respect  to  a  merely  directory  provision  of 
an  enabling  act,  which,  while  they  would  be  sufficient  to  sus- 
tain an  action  by  the  State  to  declare  a  forfeiture,  are  yet  in- 
sufficient to  sustain  an  action  brought  by  creditors  to  enforce 
the  individual  liability  of  members  or  stockholders  as  partners. 

of  the  members  of  the  alleged  cor-  ^Kaiser  v.  Lawrence  Savings  Bank, 

poration.*'    Angell  Sc  Ames  on  Cor-  (1883)  66  Iowa,   104,  a  a  41  Am. 

porationB  (11th  ed.X  §83;  Hudson  V.  Bep.  86;  0>leman  v.  0>leman,  78 

Garman,  41  He.  84.  Ind.  844. 

1  Charles  Biver  Bridge  v.  Warren  >Burt  t;.  Salisbury,  66  Mo.  810, 

Bridge,  7  Pick.  844i  Eastern  R.  R.  which  was  an  action  brought  upon 

Cck  fK  Boston  B.  B.  0>.,  Ill  Mass.  a  promissory  note,  purporting  to  be 

125;  Bangor  B»  B.  Ca  v.  Smith,  47  executed  by  the   directors   of  the 

He.  84;  Owen  v,  Purdy,  12   Ohio  North     Missouri    Central    District 

St.  78.             .  Stock,  Agricultural  and  Mechanical 

>  Willoock  on  Mun.  Corp.  80 ;  Green  Association.  The  action  was  brought 

V.  Seymour,  8  Sandf.  Ch.  286;  Bex  against  the  directors  upon  the  ground 

V.  Pasmore,  8  T.  B.  240;  Bex  v.  Am-  that  the  association  was  not  incor- 

ery,  1  T.  B.  689;  Bex  v,  Cambridge,  porated  at  the  time  the  note  was 

8  Burr.  1668.    "  It  is  equally  well  given,  and  that  the  directors  were 

established  that  it   cannot   be  ao-  therefore  individually  liable.    It  ap- 

cepted  for  a  limited  time,  and  if  it  peared  that  the  association  at  the  time 

has  not  once  been^  received,  though  the  note  was  given  was  fully  incorpo- 

bat  for  an  hour,  or  even  a  moment,  rated  in  every  respect,  except  that  it 

it   18    conclusive  and   obligatory/*  had  failed  to  file  its  articles  of  incor- 

Bex  r.  Barzey,  4  M.  ft  S.  266 ;  Angell  poration  with  the  Secretary  of  State^ 

ft  Ames  on  Corporations  (11th  ed.),  as  the  statute  required;  and  it  was 

§87.  ^eld  that  the  directors  were  indi* 

>Froet  V.  Froetburg  Ooal  Co.,  24  vidually  liable. 
How.  278. 
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But  where  the  attempt  at  incorporation  is  under  a  general 
law,  and  there  is  a  non-oomplianoe  with  the  enabling  act  in  a 
material  respect,  there  is  such  want  of  incorporation  that  ex- 
emption from  indiTidaal  liability  is  not  secured.^  There  is 
herein  a  broad  and  obvious  distinction  between  such  acts  as 
are  declared  to  be  necessary  steps  in  the  process  of  incorpora- 
tion, and  such  as  are  required  of  the  individuals  seeking  to 
become  incorporated,  but  which  are  not  made  prereqijiisite  to 
the  assumption  of  corporate  powers.  In  respect  to  the  former, 
any  material  omission  will  be  fatal  to  the  existence  of  the 
corporation,  and  may  be  taken  advantage  of  collaterally  in 
any  form  in  which  the  fact  of  incorporation  can  properly  be 
called  in  question.'  A  distinction  is  also  drawn  between  oases 
where  a  corporation  is  created  by  a  special  charter,  and  there 
have  been  acts  of  user,  and  where  individuals  seek  to  form 
themselves  into  a  corporation  under  a  general  law.  In  the 
latter  case  it  is  only  in  pursuance  of  the  provisions  of  the  en- 
abling act  that  corporate  existence  can  be  acquired.  And 
there  should  seem  to  be  a  distinction  between  a  case  where 
the  plea  of  ntii  tid  corporation  is  set  up,  in  a  suit  between  a 
corporation  and  a  stockholder  or  other  individuals,  to  defeat 
an  alleged  liability,  and  the  case  of  a  suit  against  individuals 
who  claim  exemption  from  individual  liability  on  the  ground 
of  having  become  a  corporation  under  the  provisions  of  a  gen- 

1  Kaiser  t).  Lawrence  Savings  Bank,  Co.,  20  Kan.  408;  and  Pape  v.  Gapi- 

(1883)  56  Iowa,  104;  s.   a    41  Am.  tal  Bank,  30  Kan.  440;  &  a  37  Am. 

Bep.  85,  86.    This  was  an   action  Rep.  183.  But  the  court  distinguiahed 

against  one  of  the  proprietors  of  a  these  cases  on  the  ground  that  in 

sayings  bank  to  recover  money  de-  them  the  defendants  had  set  up  the 

posited  therein.    The  defense  was  want  of  incorporation  of  the  plaini- 

that  the  bank  was  a  corporation,  and  iffs,  thereby  seeking  to  escape  lia- 

that  it  was  sufficient  in  order  to  es-  bility,  while  *'  in  the  case  at  bar  the 

tablish  the  corporate  existence  of  defendant  sets  up  exemption,  aver- 

the  bank  as  against  the  plaintiff  ring  that  the   attempt  to  become 

merely  to  show  authority  to  create  incorporated  and  the  doing  of  busi* 

a  corporation,  a  bona  fide  attempt  ness  under  a  claim  of  incorporation 

on  the  part  of  the  corporators  to  be-  were  sufficient  to  create  the  exemp- 

come  incorporated,  and  the  doing  of  tion."    Kaiser  v*  Lawrence  Savings 

business  as  a  corporation;  and  in  Bank,  (1882)  66  Iowa,  104;  &  c.  41 

support  of  this  position  the  defend-  Am.  Rep.  85,  86. 

ant  cited  Buffalo  &  A.  R.  Co.  v.  Gary,  '  Mockelumne  Hill  Mining  Ca  «. 

36  N.  Y.  T7;  Kurtz  v.  Paola  Town  Woodbury,  14  CaL  434. 
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eral  statnte.  In  the.  latter  case  a  stricter  measure  of  compli- 
ance with  statutory  provisions  will  be  required  than  in  the 
former.^  And  it  is  immaterial  that  the  persons  attempting 
incorporation  have  acted  in  good  faith  and  have  actually  car- 
ried on  business  under  their  supposed  authority  to  act  as  a 
body  corporate.'  A  corporation  defectively  organized  can 
pass  no  title  to  property  held  by  it  as  its  own ;  the  title  is  in 
the  shareholders,  and  all  must  join  in  the  deed  in  order  to  ren- 
der the  conveyance  complete.*  A  defective  incorporation  may, 
however,  be  cured  by  subsequent  legislative  recognition  of  the 
organization  as  a  body  corporate.  Thus,  a  requirement  for 
the  formation  of  a  private  corporation  that  an  application  be 
filed  with  the  Secretary  of  State  and  acknowledged  before  a 
proper  oflScer,  may  be  waived  by  a  subsequent  statute  recog- 
nizing  the  existence  of  a  corporation  organized  without  com- 
pliance with  that  requirement*    And  neither  the  company 

^Bigelow  V.  Ghregory,  78  Dl.  197;  whose  attempted  inoorporation  un« 

Kaiser  v.  Lawrence  Savings  Bank,  der  prior  statutes  had  been  unao- 

(ISSS)   56  Iowa,   104,  &  a  41  Am.  thorized  and  ineffectual ;  and  a  ma- 

Bep.  85,  87;  Abbott  V.  Omaha  Smelt-  jority  of  the  directors  of  saoh  an 

ing  Co.,  4  Neb.  410;  Harris  t;.  Mo-  association   having  performed  the 

Gregor,  29  CaL  126.  acts  prescribed  in  that  statute,  for 

'E^aiser  V.Lawrence  Savings  Bank,  the  purpose  of  effecting  a  re-inoor- 

56  Iowa,  104,  S.  C.  41  Am«  Bep.  85^  poration,  and  the  association  having 

But  see  McOinoh  v.  Sturgis,  (1882)  thereafter  acted  as  a  corporation,  it 

72  Me.  288,  where  it  was  held  that  wiU  be  presumed,  upon  proceedings 

the  ov^ganization  of  a  corporation  is  of  quo  toarranto  on  the  part  of  the 

not  defective  because  a  notice  of  the  State  to  test  the  question  of  a  corpo- 

flrst  meeting  is  not  served  upon  each  rate  existence,  that  the  action  of  the 

corporator  in  accordance  with  the  directors  was  authorized  by  the  other 

law  of  the  State,  when  it  appears  members  of  the  association.    State 

that  the  powers  conferred  by  the  v.  Steele,  (1887)  87  Minn.  428.    One 

diarter  ^bave  been  assumed  by  the  who  signs   articles   of   association 

persons  by  whom  it  was  intended  which  are  intended  to  be  final,  but 

that  they  should  be  enjoyed.  which  are  in  fact  defective,  does  not 

*  HincJoB  V.  Converse,  (1886)  87  La.  by  his  signature  empower  subscrib- 
Ann.  484.  era  at  a  meeting  held  under  the  ar- 

*  Central  Agricultural  Ac.  Assoc,  tides,  to  bind  him  by  new  articles 
o.  Alabama  Ac.  Ins.  Co.,  (1884)  70  made  because  of  the  defect  in  the 
Ala.  120.  Laws  Minn.  1886,  ch.  184^  earlier  ones.  Bichmond  Street  B. 
g  11,  authorizing  there-incorporation  Co.  v.  Beed,  (1888)  88  Ind.  9.  A 
of '^  any  existing  corporation,  asso-  church  charter  will  be  approved  only 
tion,  or  society,  •  •  •  incorpo-  after  it  is  amended  to  conform  to  the 
rated  under  the  laws"  of  that  State,  provisions  of  Pa.  Act  of  April  26^ 
is   hM'  applicable  to  associations  1866.     In  re  Beformed   Episcopal 
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itself,^  nor  one  who  has  dealt  with  it  as  a  corporation,  will  be 
heard  to  deny  the  regularity  of  its  organization.' 

Church,  (188S)  12  Phila.  616;  In  re  senting  vote,  and  it  was  held  tha* 
West  Park  Avenue  &o,  Ohuroh,  its  adoption  was  irregular,  the  notioe 
(1882)  12  Phila.  518.  A  pastor  hav-  being  defective.  Ehrenfeldf s  Ap- 
ing been  appointed  to  draw  up  a  peal,  (1884)  101  Pa.  St  186. 
constitution,  notified  his  oongrega-  i  Independent  Order  of  Mutual 
tion  from  the  pulpit  that  it  would  be  Aid  v.  Paine,  (IlL  1887),  U  N.  EL 
read  on  a  certain  day.    He  did  not  Bep.  42. 

give  notice  that  it  would  be  acted  on  'McOord  A  N.  Mercantile  Oo.  tXi 

on  that  day.    It  was  duly  read  and  Glenn,  (Utah,  1889)  21  Paoif.  Bep. 

at  once  adopted,  with  only  one  dis-  600. 
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§17.  The  Dartmonth  College  case. —  The  case  of  Dart- 
mouth College  V.  Woodward,^  decided  in  1819,  Chief  Justice 
Marshall  rendering  the  decision  of  the  court,  contains  one  of 
the  fullest  and  most  elaborate  expositions  of  the  constitutional 
sanctity  of  vested  corporate  rights  to  be  found  in  any  of  the 
law  reports.  The  matters  in  controversy  in  that  case  were 
five  times  the  subject  of  litigation  in  the  several  State  and 
federal  courts.'   In  the  State  court  it  was  held  that  the  trustees 


U  Wheat.  516,  reversing  s.  a  1  N. 
H.111. 

s  *'  There  were  five  of  these  causes. 
The  first  was  trespass  on  the  case, 
brought  by  the  Trustees  of  Dart- 
mouth College  in  common  pleas 
against  William  H.  Woodward,  chief 
justice  of  that  court,  for  converting, 
etc., '  the  books  and  records  in  writ- 
ing,' '  the  original  charter,'  and  the 
'  common  seal  of  said  coUege.'    The 


mandate  was  to  attach  the  defend- 
ant's goods  to  the  value  of  $50,000, 
or  to  arrest  his  body.  The  writ  was 
dated  February  8,  1817,  and  served 
on  February  10,  1817,  by  *  attaching 
a  chair '  valued  at  one  dollar.  The 
case  was  entered  at  the  February 
term,  1817.  By  consent  the  cause 
was  entered  in  the  Superior  Court — 
the  highest  court  in  the  State — at 
the  May  term,  1817.    This  case  is  re- 
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of  Dartmouth  College,  having  no  private  interest  in  the  ad- 
ministration of  the  funds  committed  to  their  charge,  but  hold- 
ing them  merely  as  trustees  for  a  public  charity,  were  not  a 
private  but  a  public  corporation,  and  that  as  such  their  char- 
ter was  subject  to  amendment  at  the  discretion  of  the  legisla- 
ture without  their  concurrence  or  assent  The  sanctity  of 
charters  granted  to  private  corporations  and  their  inviolability 
under  the  prohibition  in  the  federal  constitution  against  the 
passage  of  taws  impairing  the  obligations  of  contracts,  was 
fully  admitted  by  the  State  tribunal.^  The  one  material  issue, 

ported  in  1  N.  H.  111-188,  and  in  4  et  cU,j  brought  in  the  same  coart 
Wheat.  518-715  (4  Curtis'  Decisions,  with  a  similar  result"  "  The  Dart- 
46S-584).  The  case  in  both  courts  is  mouth  Ck>llege  Causes  and  the  Su- 
also  reported  at  length  in  a  volume  preme  Court  ol  the  United  States*" 
of  about  400  pp.  by  Timothy  Farrar,  by  John  M.  Sherley,  2  So.  L.  Rev. 
the  son  of  one  of  the  plaintiffs,  the  (N.  S.)  32,  beiug  a  series  of  articles 
partner  of  Mr.  Webster,  and  one  of  afterwards  reprinted  in  book  form, 
the  counsel  in  the  cause.  The  second  containing  exceUent  pen-pictures  of 
was  the  proceeding  in  the  name  of  the  judges  and  lawyers  connected 
the  State,  in  which  Judge  Wood-  with  the  litigation  —  an  account  of  a 
ward  was  acquitted  by  the  same  jury  supposed  intrigue  said  to  have  influ- 
that  rendered  the  special  verdict  in  enced  the  decision  —  and  a  history 
the  first  casOi  The  third  was  a  .suit  of  the  other  constitutional  cases  in- 
in  ejectment  for  $8,000,  brought  in  volving  similar  principles, 
the  United  States  Circuit  Court  for  i  Trustees  of  Dartmouth  CoUege  v. 
New  Hampshire  by  Horace  Hatch,  Woodward,  (1817)  1  N.  H.  111.  The 
of  Vermont,  for  a  lot  of  land  near  l^islature  may,  under  proper  limita- 
the  college.  The  writ  was  dated  tions,  change,  modify,  enlarge,  or  re- 
March  9,  1818.  A  special  verdict,  strain  public  corporations,  such  as 
about  twenty  pages  in  length,  was  counties,  cities,  et  cetera,  Tenett  v. 
rendered  at  the  October  term,  1818,  Taylor,  9  Cranch,  48.  Thus  the  New 
and  the  case  went,  upon  a  certificate  Jersey  Act  of  Feb.  18,  1862,  author- 
of  the  division  of  opinion  between  ized  an  old  township  to  convey  its 
the  judges,  to  the  Supreme  Court  of  poor-farm  to  a  new  corporation 
the  United  States.  The  fourth  was  formed  from  part  of  the  township, 
a  similar  suit  of  ejectment  in  the  and  provided  that  it  should  still  be 
same  court  for  $2,000,  brought  by  subject  to  taxation  by  the  township. 
David  Pierce,  of  Woodstock,  Ver-  The  conveyance  was  made.  The  Act 
mont,  ex  dem.  Job  Lyman  on  March  of  April  11, 1866,  exempted  from  t^- 
27,  1818,  against  Benjamin  Gilbert,  ation  aU  property  used  for  charitable 
of  Hanover.  The  trustees  of  the  col-  purposes,  thus  repealing  the  Act  of 
lege  were  vouched  in  at  th^  October  1862.  It  was  held  that  the  Act  of 
term,  1818,  and  made  defendants,  1866  was  not  unconstitutional,  as 
and  the  cause  went  to  the  Supreme  impairing  the  obligation  of  a  con- 
Court  on  a  similar  verdict.  The  fifth  tract  between  the  township  and  the 
was  a  similar  suit.  Marsh  v.  Allen  corporation*    WUliamson  v.  State  of 
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therefore,  when  the  case  came  before  the  Sapreme  Court  of 
the  United  States  was,  whether  the  trustees  of  the  college 
were  a  public  or  a  private  corporation ;  and  it  was  there  de- 
cided that  they  were  none  the  less  a  private  corporation  be- 
cause of  the  public  nature  of  the  charity  and  of  their  having 
no  personal,  private  interest  in  the  fundd  which  they  admin- 
istered.^ The  great  principle  enunciated  by  the  federal  court, 
that  any  act  of  a  legislature  which  takes  away  lany  of  the 
powers  or  franchises  vested  by  its  charter  in  a  private  corpo- 
ration or  its  corporate  officers,  or  which  restrains  or  controls 
the  legitimate  exercise  thereof,  or  transfers  them  to  other 
persons  without  its  assent,  is  a  violation  of  the  obligations  of 
that  charter,  and  is  unconstitutional  and  void,'  had  not  been 
denied  by  the  court  of  the  State.'  Not  only  the  exalted  char- 
acter and  reputation  of  Chief  Justice  Marshall,  but  also  the 
elaborate  consideration  of  the  whole  subject  of  vested  corpo- 
rate rights,  has  made  this  the  leading  case  in  the  law,  upon 
which  has  been  founded  a  line  of  decisions  extending  the  doc- 
trine to  its  utmost  limits  and  confirming  it  beyond  all  possi- 
bility at  this  day  of  successful  assault.^ 


New  Jersey,  (1889)  180  U.  a  180.  >  Dartmouth  Ck)Uege«.  Wood  ward. 
But  those  charters  of  incorporation  4  Wheat.  518. 
'*  which  are  granted,  not  as  a  part  '  Trustees  of  Dartmouth  Ck>Uege  «• 
of  the  machinery  of  the  government,  Woodward,  (1817)  IN.  H.  111. 
but  for  the  private  benefit  or  pur-  ^As  to  the  contract  character  of 
poses  of  the  corporation,  stand  upon  grants  to  private  corporations  see 
a  different  footing,  and  are  held  to  also,  West  River  Bridge  Ck>.  v.  Dix, 
be  contracts  between  the  legislature  6  How.  642^  548;  Newton  v,  Mahon- 
and  the  corporators,  having  for  their  ing  Co.,  1(X)  U.  S.  557;  Stone  v.  Mis- 
consideration  the  liabilities  and  sissippi,  101  U.  S.  816,  819;  Hewitt 
duties  which  the  corporators  assume  v.  New  York  &c.  R.  Co.,  Id  Blatchf. 
by  accepting  them ;  and  the  grant  of  461 ;  County  of  San  Mateo  v.  South- 
the  franchise  can  no  more  be  resumed  ern  Pacific  R.  Co.,  (1882)  known  as 
by  the  l^^lature,  or  its  benefits  di-  **The  Railroad  Tax  Cases,*'  8  Sawy. 
minished  or  impaired  without  the  260;  18  Fed.  Rep.  722,  740,  deciding 
consent  of  the  grantees,  than  any  that  the  fourteenth  amendment  of 
other  grant  of  property  or  valuable  the  federal  constitution,  in  declaring 
thing,  unless  the  ^ght  to  do  so  is  re-  that  no  State  shall  deny  to  any  per- 
served  in  the  charter  itself."  Cooley  son  the  equal  protection  of  the  laws, 
on  Constitutional  Limitations,  (5th  imposes  a  limitation  upon  the  exer- 
ed.)  387.  else  of  aU  the  powers  of  the  State 
1  Dartmouth  College  v.  Woodward,  which  can  touch  the  individual  or  his 
(1819)  4  Wheat.  518.  property,  including  among  them  the 
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§  18.  Extension  of  the  doctrine  of  the  Dartmonth  College 
case. —  No  judicial  mind  coald  have  foreseen  at  the  time  of 
this  decision,  the  extent  of  the  subsequent  applications  to  busi- 
ness corporations,  of  a  principle  declared  in  the  case  of  a  coU 

power  to  tax,  and  that  the  rule  applies  preased  itself  as  fully  seDsible  of 
to  artificial  as  well  as  natural  persons ;  their  duty  in  dealing  with  corporate 
Illinois  Central  "EL  Co,  v.  Stone,  20  property,  to  proceed  with  the  utmost 
Fed.  Rep.  47S;  Saia  v.  New  Orleans,  caution,  guarding  as  far  as  possible 
2  Woods,  194 ;  Piqua  Branch  Bank  the  rights  of  property  and  at  the 
V,  Knoop,  16  How.  882;  Chenango  same  time  carefully  abstaining  from 
Bridge  Co.  v,  Binghamton  Bridge  any  enroachment  on  the  rights  re- 
Co.,  8  Wall.  61,  78;  Holyoke  Water  served  by  the  States;  East  Hartford 
Power  Ca  v,  Lyman,  15  Wall.  511 ;  t;.  Hartford  BHdge  Co.,  10  How.  878 ; 
Davis  V.  Gray,  16  Wall.  282;  Minot  v.  MUler  v.  New  York,  15  Wall.  498, 
PhUadelphia&c.  R.  Co.,  18  Wall.  225;  496;  Edwards  t7.  Kearzey,  96  U.  &. 
Wilmington  R.  Co.  v.  Reid,  (1871)  18  595;  Central  Pacific  R.  Co.  v.  Galla- 
Wall.  264 ;  North  Western  Fertiliz-  tin,  99  U.  S.  748,  765.    As  to  statu- 
ing  Co.  V,  Hyde  Park,  97  U.  S.  672;  tory  restrictions  upon  the  attributes 
Corbin   v,  Washington   County,    1  andi)owersof  corporations:  Bank  of 
MoCrary,  527;  B.  0.  8  Fed.  Rep.  862;  Augusta  v.  Earle,  18  Pet  587;  Per- 
Zabriskie  v.  Hackensack  &  N.  Y.  R.  rine  v,  Chesapeake  &c  Canal  Co., 
Co.,  (1867)  18  N.  J.  Eq.  178;  Lothrop  9  How.   184;  Vincennes  University 
V.  Stedman,   (1875)  42   Ck)nn.   588;  v.   Indiana,   14  How.  275.     As  to 
Stevens  v,  Rutland  A;  B.  R.  R.  Co.,  when  the  obligation  of  the  charter 
(1854)  29  Vt.  545;  Erie  &  N.  R.  Co.  contract  is  impaired:  Dodge  v.  Wool- 
17.  Casey,  (1856)  26  Pa.  St.  287,  per  sey,  18  How.  379;  Marye  v.  Parsons, 
Jeremiah  S.  Black,  J.    To  the  point  114  U.  S.  886;  Ex  parte  Kinney,  8 
that  franchises  are   legal   estates:  Hughes,  18,  18.    As  to  the  circnm- 
Society  for  Savings  v.  Coite,  6  Wall,  stances  which  wiU  warrant  courts 
606.    To  the  point  that  grants  of  in  declaring  an  act  unconstitutional: 
franchises  to  corporations  are  similar  Bonaparte  v.  Camden  &o.  R  Co.,  1 
to  other  legislative   grants:    West  Baldw.   219;    Darling   v.    Berry,  4 
River  Bridge  Co.  v.  Dix,  6  How.  507,  McCrary,  485 ;  a  a  18  Fed.  Rep.  570 ; 
648.     As  to  amendments   altering  In  re  Smith,  2  Woods,  468;  United 
or    modifying    corporate  charters:  States  v.  Gk>ldman,  8  Woods,  194. 
Union  &c.  R.  Co.  v.  Philadelphia,  As  to  construction  of  constitutional 
101  U.  S.  559 ;  Greenwood  v.  Union  provisions :   Santa    Clara    Railroad 
&c.  a  Ck>.,  105  U.  S.  20;  St.  Anna's  Tax  Cases,  9  Sawy.  184, 185;  18  Fed. 
Asylum  v.  New  Orleans,  105  U.  S.  Rep.  897.     As  to  statutory  regula- 
868;  Spring  Valley  Water  Works  v.  tions  of  civil  institutions:   Ex  rel 
SchoUer,  110  U.  S.  852,  870;  Hewitt  Hobbs,  1  Woods,  640.    As   to  the 
17.  New  York  &c  R  Co.,  12  Blatchf.  distinction  between  the  respective 
461 ;  Parrott*s  Chinese  Case,  6  Sawy.  rights  of  public  and  private  corpora- 
857 ;  State  Lottery  (>>.  t;.  Fitzpatrick,  tions:    East  Hartford   v.  Hartford 
8  Woods,  242;  United  States  v.  Ar-  Bridge   Ck).,    10   How.  586;  Piqua 
redondo,  6  Pet.  788;  Charles  River  Branch  Bank  v.  Knoop,  16  How.  880 ; 
Bridge  Co.  v,  Warren  Bridge  Co.,  Bonaparte  v,  Camden  &0.  R.  Co.,  1 
11  Pet.  420,  where  the   court  ez-  Baldw.  228;  Adams  v,  Boston  &a,  R. 
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lege,  any  more  than  the  extensive  and  varied  growth  of  cor- 
porations could  at  that  time  have  been  predicted.  Bat,  from 
the  beginning,  the  application  of  the  rule  to  the  charters  of 
business  corporations  has  been  asserted  and  defended  as  nec- 
essary to  stimulate  corporate  enterprise  and  investments.^ 
The  principle,  in  subsequent  cases,  was  held  to  embrace  all 
contracts,  executed  and  executory,  between  the  State  and 
private  corporations;'  and  it  is  held  not  to  vary  the  case  that 
the  proposed  change  is  slight,  and  that  presumably  it  will  not 
have  an  injurious  effect  on  the  corporation,  for  the  reason  that 
the  State  is  held  bound  to  keep  each  and  every  part  of  the 
agreement.'  Accordingly  a  grant  of  corporate  privileges  for 
a  specified  period  cannot  be  resumed  by  the  State  within  that 
time,  and  if  the  charter  be  without  limitation  as  to  time,  it  is 
forever  irrepealable.^  And  it  is  also  held  that  the  charter  of 
a  private  corporation  organized  under  a  general  law,  is  as  in- 
violable as  that  of  one  organized  under  a  special  act.*  Thus 
business  corporations  have  been  secured  in  the  possession  and 
enjoyment  of  every  privilege,  exemption  and  benefit  clearly 
conferred  by  their  charters  or  enabling  acts,  in  the  irrevocable 
title  to  property  and  franchises  granted,  in  the  exclusion  of 

Co.,  4  Bank  Beg.  (*  p.  100)  316;  Worthington,  10  Fed.  Bep.  840 ;  State 

Sweatt  17.  Boston  &c.  R.  Co.,  8  Cliff,  v.  Walruff,  25  Fed.  Bep.  199;  Kan- 

848,  858;  s.  a  5  Bank  Beg.  242,  250;  aas  v.  Bradley,  (1885)  26  Fed.  Bep. 

Allen  17.  McKean,  1  Sum.  297,  298,  291. 

801;  Bundle  V.Delaware  &c.  Canal,  1  ^  Chenango   Bridge  Ca   v.  Bing- 

WalL  Jr.  291 ;  Adams  ▼.  Boston  &c.  hamton  Bridge  Co.,  8  Wall.  51,  74; 

R.  Ca,  1  Holmes,  81 ;  Cooley  on  Con-  '*  The  Dartmouth  College  Case  and 

stitutional  Limitations,  (5th  ed.)  887.  Private  Corporations,"  by  William 

To  the  point  that  the  charter  com-  P.  Wells,  (1886)  9  Am.  Bar  Assoa 

prebends  political  relations  between  Bep.  229,  289. 

the  goTemment  and    its   citizens:  > Green  v,  Biddle,    8   Wheat   1; 

Aspinwall  v,  Daviess  Co.,  22  How.  Bridge  Proprietors   v,   Hoboken,   1 

^77.    To  the  point  that  the  charter  Wall.  116. 

•comprehends  political  relations  be-  'Green   v.    Biddle,    8  Wheat.   2; 

tween  the  legislature  and  a  public  Planters'  Bank  v.  Sharp,  6   How. 

oi&cer:  Hall  v.  Wisconsin,  108  U.  S.  827;  Bronson  v,  Kinzie,  1  How.  811 ; 

10.    Defining  "  due  process  of  law,"  Hare's     American      Constitutional 

4Uid  '*law  of  the  land : "  Beckwith  v.  Law,  600. 

Bean,  98  U.  S.  295;  County  of  San  ^Erie  A;  N.  B.  Co.  v.  Casey,  (1856) 

Mateo  V.  Southern  Pacific  B.  Co.,  26  Pa.  St.  287;  Greenwood  v.  f^reight 

(The  Bailroad  Tax  Cases,)  8  Sawy.  Co.,  (1881)  105  U.  S.  18. 

260;  &.  a  18  Fed.  Bep.  765;  The  &  People  v.  Keese,  27  Hun,  488. 
8 
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competing  corporate  enterprises  and  works,  in  freedom  from 
increased  public  burdens,  in  the  right  to  the  use  and  enjoy- 
ment of  their  property  and  franchises,  and  in  immunity  from 
legislative  control.^  The  courts  of  the  United  Slates  do  npt, 
however,  accept  as  conclusive  upon  them  the  judgment  of  the 
State  court,  either  as  to  the  non-existence  of  contracts  or  as  to 
their  non-impairment,  because  if  the  decision  of  the  State 
court  were  to  be  accepted  without  inquiry  or  examination,  the 
constitutional  prohibition  would  be  nugatory.* 

§  1 9.  Criticism  of  the  doctrine  of  the  Dartmouth  College 
case. —  In  the  early  history  of  corporations  in  America  every 
encouragement  was  extended  to  them.  Valuable  franchises, 
exclusive  privileges  and  exemptions  were  offered  to  induce  the 
moneyed  interests  of  the  country  to  engage  in  what  appeared 
at  that  time  to  be  most  hazardous  undertakings.  But  now 
that  the  resources  of  the  country  have  been  developed,  mainly 
through  the  instrumentality  of  organized  capital,  and  when 
those  who  ventured  their  fortunes  and  expended  their  talents 
in  building  up  those  great  bodies  corporate,  are  beginning  in 
a  measure  to  reap  the  fruits  of  their  labors,  murmurs  of  dis- 
content are  heard,  and  a  disposition  has  manifested  itself  to 
impose  such  legislative  restrictions  upon  those  franchises,  ex- 

1  **  The  Dartmouth  College  Case  and  the  bank  within  the  meaning* 
and  Private  Corporations,"  by  Will-  and  entitled  to  the  protection,  of  the 
iam  P.  Wells,  (1880)  9  Am.  Bar  constitution  of  the  United  States 
Assoc.  Bep.  229,  240,  citing  Planters'  against  any  law  of  the  State  of  Ohio 
Bank  v.  Sharp,  6  How.  801 ;  Trustees  impairing  its  obligation ;  and  the 
of  Vinoennes  Univ.  v,  Indiana,  14  acts  of  Ohio,  upon  which  the  8u- 
How.  268;  Chenango  Bridge  Co.  v.  preme  Court  of  Ohio  has  assumed 
Binghamton  Bridge  Co.,  3  Wall.  61,  the  State's  right  to  tax  the  State 
78;  Davis  v.  Qray,  16  Wall  208;  Bank  of  Ohio  audits  branches  dif- 
New  Jersey  v.  Yard,  95  U.  S.  104 ;  f erently  from  the  tax  stipulated  for 
New  Orleans  Gas  and  Water  Cases,  in  the  60th  section  of  the  charter, 
115  IT.  S.  650.  were  and  are  unconstitutional  and 

2  State  Bank  v.  Knoop,  16  How.  void ;  Bridge  Proprietors  v.  Hoboken 
369;  OhioL.  I.  &  T.  Co.  v,  De  Bolt,  Co.,  1  Wall.  116;  Delmas  v.  Jxlsut- 
16  How.  416;  Jefferson  Branch  Bank  ance  Co.,  14  Wall.  661:  Wright  v, 
V.  Skelly.  (1861)  1  Black,  436,  where  Nagle,  101  U.  S.  791;  Williams  v. 
the  federal  Supreme  Court  said:  It  Louisiana,  108  U.  S.  637;  Louisville 
has  been  decided  three  times  by  this  &  N.  R.  Co.  v.  Palmes,  109  U.  S.  244; 
court  that  the  60th  section  of  the  Patterson's  Federal  Restraints  on 
charter  of  the  State  Bank  of  Ohio  State  Action,  §  59.  Qf.  Cases  cited 
was  a  contract  between  the  State  tn/ra,  §  20. 
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olasive  privileges  and  exemptions  whioh  constituted  the  chief 
indacements  to  the  acceptance  of  the  duties  and  obligations 
of  corporate  existence,  as  to  render  them  less  valuable  to  the 
grantees  thereof,  and  practically  to  amount  to  a  withdrawal 
of  the  consideration  upon  which  the  contract  was  founded. 
It  has  been  urged  that  the  decision  in  the  Dartmouth  College 
case,  having  been  rendered  prior  to  the  invention  of  railways 
and  telegraphs,  ought  not  to  be  extended  in  its  application  to 
them;^  and  that  they  are  not  '^  private  corporations"  within 
the  meaning  of  the  rule.'  The  gravest  dangers  to  the  liberties 
of  the  people  are  predicted  as  the  result  of  extending  the  pro- 
tection of  the  rule  to  railway  and  telegraph  companies.'  And 

1  President  James  A.  Garfield,  systems  have  virtuaUy  passed  from 
speaking  of  the  Dartmouth  GoUege  the  control  of  the  State.  It  is  pain- 
case,  while  admitting  that  it  had  fully  evident  from  the  experience 
stood  for  more  than  half  a  century  of  the  last  few  years,  that  the  efforts 
as  a  monument  of  judicial  learning,  of  the  States  to  regulate  their  rail- 
and  as  the  great  safeguard  of  vested  roads  have  amounted  to  but  little 
rights,  called  attention  to  the  fact  more  than  feeble  annoyance."  Ad- 
that  Chief  Justice  MarshaU  pro-  dress  by  James  A.  Churfleld,  5  Leg. 
nounced  this  opinion  ten  years  be-  Gaz.  408. 

fore  the  steam  railway  was  born ;  >  "  One  member  of  the  court,"  said 

and  that  he  could  not  have  contem-  President  Garfield,  '*  Mr.  Justice  Du- 

plated  the  dass  of  corporations  that  vail,  dissented  from  the  opinion  of 

have  since  come  into  being.     **Year  the  court  in  the  Dartmouth  College 

by  year,"  he  complained,  '*  the  doc-  case.    Even  Chief  Justice  Marshall, 

trine  of  that  case  has  been  extended  in  pronouncing  the  opinion  of  the 

to  the  whole  class  of  private  corpo-  court,  used  expressions  which  would 

rations,  including  railroad  and  tele-  not  at  all  apply  to  our  railway  com- 

graph  companies.    But  few  of  the  panics.    He  said  (4  Wheaton,  647): 

States,  in  their  early  charters  to  rail-  '  These  eleemosynary  institutions  do 

roads,  reserved  any  effectual  control  not  fill  the  place  which  would  other- 

of  the  operatioDS  of  the  corporations  wise  be  occupied  by  the  government, 

they  created.    In  many  instances,  but  that  which  would  otherwise  re- 

like  that  of  the  Illinois  Central  char-  main  vacant.' "    Address  by  James 

ter,  the  right  to  amend  was  not  re-  A.  Garfield,  5  Leg.  Ghiz.  409. 

served.    In  most  States,  ebch  legis-  '  "  It  is  under  the  protection  of  the 

latore  has  narrowed  and  abridged  decision  in  the  Dartmouth  College 

the  powers  of  its  successors,  and  en-  case  that  the  most  enormous  and 

larged  the  powers  of  the  corpora-  threatening  powers  in  our  country 

tions ;  and  these,  by  the  strong  grip  have  been  created,  some  of  the  great 

of  the  law  and  in  the  name  of  pri-  wealthy  corporations  having  greater 

vate  property  and  vested  rights,  hold  infiuence  in  the  country  at  large  and 

fast  all  they  have  received.  By  these  upon  the  legislation  of  the  country 

means,  not  only  the  corporations,  than  the  States  to  which  they  owe 

but  the  vast  railroad  and  telegraph  their   corporate   existence.     Every 
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not  only  have  legislators  been  elected  for  the  purpose  of  en- 
acting statutes  to  av^rt  the  calamities  supposed  to  be  impend- 
ing, but  powerful  influences  have  been  exerted  upon  the 
judiciary  itself  to  bias  it  in  the  dispensation  of  justice.^  There 

privilege  granted,  or  right  con-  nor  Curtis  in  his  discussion  of  "  The 
ierred,  no  matter  by  what  means  or  Doctrine  of  Presumed  Dedication  of 
on  what  pretense,  being  made  invio-  Private  Property  to  Public  Use," 
lable  by  the  constitution,  the  gov-  (John  Wiley  &  Sons,  N.  Y.,  1881) 
ernment  is  frequently  found  stripped  citing  ' '  The  Dred  Scott  Case.  **  ' '  It 
of  its  authority  in  very  important  is  difficult  to  resist  the  conviction 
particulars  by  unwise,  careless  or  that  the  court  .  .  .  was  not 
corrupt  legislation,  and  a  clause  in  altogether  insensible  to  the  press- 
the  federal  constitution,  whose  pur-  ure  of  that  public  sentiment  which 
pose  was  to  preclude  the  repudia-  prevailed  at  the  time — the 'Granger' 
tion  of  debts  and  just  contracts,  sentiment  of  the  Great  West."  "The 
protects  and  perpetuates  the  evil."  Dartmouth  College  Case  and  Private 
Cooley's  Constitutional  Limitations,  Corporations,"  by  William  P.  Wells, 
279^80,  note.  **  We  have  tried  the  (1886)  9  Am.  Bar  Assoc.  Rep.  229, 
laisez  faire  policy  and  it  has  failed ;  249.  "  When,  in  the  exercise  of 
we  have  tried  a  meddlesome  policy  proper  legislative  powers,  general 
and  it  has  failed  also.  We  have  now  laws  are  enacted  which  bear,  or  may 
to  meet  the  coming  day  when  all  the  bear,  on  the  whole  community,  if 
railways,  having  completed  their  they  are  unjust  and  against  the  spirit 
several  systems,  may,  and  probably  of  the  constitution,  the  whole  oom- 
in  their  own  interests  will,  combine  munity  will  be  interested  to  procure 
together  to  take  advantage  of  the  their  repeal  by  a  voice  potential, 
public.  In  the  face  of  this  oontin-  and  that  is  the  great  security  for 
gency  we  have  simply  to  make  our  just  and  fair  legislation.  But  when 
choice  between  two  alternatives  ^  individuals  are  selected  from  the 
either  to  let  the  State  manage  the  mass,  and  law^  are  enacted  affecting 
railways,  or  let  the  railways  man-  their  property,  without  summons  or 
age  the  State."  Address  by  James  notice,  at  the  instigation  of  an  inters 
A.  Garfield,  6  Leg.  Gaz.  408.  ested  party,  who  is  to  stand  up  for 
1  <•  Whatever  we  may  desire  as  them  thus  .isolated  from  the  mass, 
lawyers,  however  much  we  may  in  injury  and  injustice,  or  where 
wish  that  the  judicial  tribunals  shall  are  they  to  seek  relief  from  such  acts 
be  above  the  reach  of  popular  opin-  of  despotic  power?  They  have  no 
ion,  nevertheless  they  are  influenced  refuge  but  in  the  courts,  the  only  se- 
by  it."  "  The  Dartmouth  0>llege  cure  place  for  4etermining  conflict- 
Case  and  Private  Corporations,"  by  ing  rights  by  due  process  of  law. 
William  P.  Wells,  (1886)  9  Am.  Bar  But  if  the  judiciary  gives  way,  and 
Assoc.  Rep.  229.  '*  Public  opinion  in  the  language  of  the  chief  justice 
may  and  does  review  the  const! tu-  in  Greenough  v.  Greenough,  11  Pa. 
tional  doctrines  announced  and  acted  St.  494,  *  confesses  itself  too  weak  to 
upon  by  the  Supreme  Court  of  the  stand  against  the  antagonism  of  the 
United  States,  and  sometimes  this  legislature  and  the  bar,*  one  inde- 
review  has  been  followed  by  very  pendent  and  co-ordinate  branch  of 
practical  consequences."   Geo.  Tick-  the  government  will  beoome  the  sub- 


§  20.]  OORPOSATB  OHABTBl^  87 

\By  however,  it  may  be  believed,  little  ground  for  the  expectft- 
tion  that  the  Dartmoath  College  case  will  be  reversed  under 
any  probable  pressure  of  public  sentiment.  It  will  continue 
to  be  the  subject  of  adverse  criticism,  which  will  be  intensified 
and  strengthened,  in  the  profession  and  outside  of  it,  unless 
corporate  abuses,  are  restrained  or  come  to  an  end.  But  the 
remedies  for  these  will  be  found  in  some  other  way  than  in 
reversal,  by  the  court  itself,  of  this  memorable  judgment.'  ^^  A 
departure  from  it  now  would  involve  dangers  to  society  that 
cannot  be  foreseen,  would  shock  the  sense  of  justice  in  the 
country,  unhinge  its  business  interests,  and  weaken,  if  not  de- 
stroy, that  respect  which  has  always  been  felt  for  the  judicial 
department  of  the  government." '  The  principle  has,  it  has 
been  said,  become  "  axiomatic  in  American  jurisprudence." ' 

§  20.  Meaning  of  the  word  ^^  law«"-^  The  prohibition  of 
the  passage  by  a  State  of  any  ^^  law  impairing- the  obligation 
of  contracts,"  would,  if  strictly  construed,  include  under  the 
word  "law"  only  statutes  enacted  by  State  legislatures;  but 

servient  handmaid  of  the  other,  and  ^  Chenango  Bridge  Co.  v,  Bing- 
a  qaiet,  ineidioos  revolution  wiU  he  hamton  Bridge  Co.,  8  WaU.  61,  78, 
effected  in  the  administration  of  the  per  Mr.  Justice  Davis, 
government,  whilst  its  form  on  paper  '  Von  Hoffman  v.  Quincy,  4  WaU. 
remains  the  same."  £rvine*s  Ap-  685.  "The  doctrines  ...  an- 
peal.  16  Pa.  St  268.  *'  I  have  vent-  nounoed  bj  this  court  more  than 
Qred  to  criticise  the  judicial  appli-  sixty  years  ago  have  become  so  em- 
oation  of  the  Dartmouth  College  bedded  in  the  jurisprud&oe  of  the 
case ;  and  I  venture  the  further  opin-  United  States  as  to  make  them  to  aU 
ion  that  some  features  of  that  de-  intents  and  purposes  a  part  of  the 
deion  as  applied  to  the  railway  and  constitution  itself."  Stone  v.  Missis- 
similar  corporations  must  give  way,  sippi,  101  IJ.  S.  816.  *'  The  courts 
under  the  new  elements  which  time  are  estopped  from  questioning  the 
has  added  to  the  problem.  But  this  doctrine."  Chenango  Bridge  Co.  v. 
must  be  done,  not  by  denouncing  Binghamton  Bridge  Co.,  8  WaU.  61, 
ju4ges  who  faithfully  administer  78.  <*  The  question  decided  in  that 
the  law,  bat  by  such  prudent  changes  (the  Dartmouth  College)  case  has 
in  the  law,  and  perhaps  in  our  con-  since  been  considered  as  finally  set- 
stitntions,  as  wiU  guide  the  courts  tied  in  the  jurisprudence  of  the  en- 
in  future  adjudications."  Address  tire  country.  Murmurs  of  doubt 
by  James  A.  Garfield,  6  Leg.  Qaz.  and  dissatisfaction  are  occasionally 
409.  heard,  but  there  has  been  no  re-afgu- 
1  *<  The  Dartmouth  College  Case  ment  here  and  none  has  been  asked 
and  Private  Corporations,"  by  WUl-  for."  Farrington  t;.  Tennessee*  05 
iam  P.  Wells,  (1886)  0  Am.  Bar  As-  17.  S.  686. 
soc.  Bep.  220,  241,  242. 
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it  has  been  determined  that  it  equally  comprehends,  in  addi- 
tion to  acts  of  legislation,  State  constitutions  and  constita- 
tional  amendments/  or  any  act  or  order  from  whatever  source 
emanating,  to  which  a  State,  by  its  enforcement  thereof,  gives 
the  effect  of  a  law ;  as,  for  instance,  a  statute  enacted  by  the 
congress  of  the  Confederacy  and  enforced  during  the  war  be- 
tween the  States  by  a  court  of  a  State  within  the  hostile  linea.' 
But  decisions  of  State  courts  of  last  resort,  establishing  a  prece- 
dent in  the  same  jurisdiction,  are  not  such  ^'laws"  as  come 
within  the  constitutional  prohibition,  unless  they  alter  the  con- 
Btruotion  of  the  constitution  and  statutes  of  the  State  in  force 
when  the  contract  was  made.*    Obviously  the  law  which  is  al- 

1  Patterson's  Federal  Restraints  on  the  police  po>^r  of  the  State  to  reg- 
State  Action,  §  58,  citing  Ohio  &o.  ulate  the  supply  of  water,  by  simply 
Bi  Co.  V,  McCiure,  10  WalL  611;  showing  that  it  wiU  supply  purer 
White  v.  Hart,  18  Wall.  646 ;  Osbom  and  more  suitable^  water  than  the 
V.  Nicholson,  18  Wall.  654;  County  New  Orleans  Water  Works  Gom- 
of  Moultrie  v,  Rockingham  Ten-  pany,  neither  the  legislature  nor  the 
Cent  Savings  Bank,  (1875)  93  IJ.  S.  city  having  taken  any  steps  in  the 
681,  685,  distinguishing  Aspin wall  v.  matter.'  Such  a  question  must  be 
County  of  Da  vies,  22  How.  864,  and  first  raised  by  some  action  of  the 
Town  of  Concord  v,  Portsmouth  State,  not  of  the  parties.  St  Tarn- 
Savings  Bank,  92  U.  S.  625,  and  say-  many  Water  Works  Ca  v.  New  Or- 
ing,  "  In  neither  of  these  cases  was  leans  Water  Works  Co.,  (1887)  120 
there  any  contract  made  before  the  IJ.  S.  64. 

authority   to   make    one  was    an*  >  Williams  v.  Bruffy,  96  U.  S.  176 ; 

nalied.**    •    .    .   '' The  operation  of  Stevens  v.  Chriffith,  111  U.  S.   48; 

the  constitution  was  only  prospeo-  Ford  v,  Surgut,  97  H.  S.  594;  Patter- 

ftlye.'*   Edwards  i;.  Kearzey,  96  U.  S.  son's  Federal  Restraints  on  State  Ao- 

696;  Keith  v.  Clark,  97  U.  S.  454;  tion,§58. 

New  Orleans  Gas  Co.  v.  LouisiHiia  t  Gelpcke  v,  Dubuque,  1  Wall.  175 

Light  Co..  115  U.  S.   650;  Fisk  v.  Olcott  v.  Supervisors,  1  Wall.  678 

JefiFerson  Police  Jury,  116  U.  S.  681.  Chicago   v.  Sheldon,   9   Wall.    50 

Theconstitutionof  Loui3ianaof  1879,  City  v.  Lamson,  9  Wall.  477;  Doug- 

which  abrogates  the  monopoly  feat-  lass  v.  County  of  Pike,  101   U.  S. 

urea  of  existing  corporations,  is  inoj)-  677 ;  County  of  Ralls  v.  Douglas, 

erative  under  the  United  States  con-  105  U.  S.  628 ;  Havemeyer  v,  Iowa 

stitution,  to  affect  the  obligation  of  County,  8  Wall.  294;  Ohio  &c.   Co. 

a  contract  incurred  by  the  State  in  v.  Debolt,  16  How.  482,  per  Taney, 

granting  to  the  New  Orleans  Water  C.  J. ;  Patterson's  Federal  Restraints 

Works  Company  the  exclusive  priv-  on  State  Action,  §  58.    '*  The  State 

Uegeof  using  the  streets  of  New  Or-  court    may  erroneously  determine 

leans  to  lay  water-pii)es ;  and  another  questions  arising  under  a  contract 

company,  which,  by  virtue  of  the  which  constitutes  the  basis  of  the 

State  constitution,  attempts  to  lay  suit  before  it;  it  may  hold  a  contract 

pipes,  cannot  justify  its  action,  under  to  be  void,  which,  in  our  opinion,  is 
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leged  to  have  impaired  the  obligation  of  the  contract,  must 
have  been  enacted  sabsequently  to  the  making  of  the  con- 
tract, for  every  law  enacted  antecedently  to  the  making  of 
the  contract  is  considered  to  have  entered  into  and  become  a 
part  thereof.^  The  constitutional  prohibition  is  likewise  in- 
operative with  regard  to  the  acts  of  any  political  organization 
which,  at  the  time  of  the  adoption  of  the  act  in  question,  is 
not  one  of  the  United  States;  thus  the  constitution  having, 
under  the  resolution  of  the  convention  of  1787,  and  the  Act 
of  Congress  of  February,  1788,  gone  into  effect  on  the  first 
Wednesday  of  March,  1789,  a  statute  enacted  by  the  State  of 
Virginia  in  1788  was  not  affected  by  the  constitutional  pro- 
hibition.' So,  also,  a  statute  enacted  by  the  republic  of  Texas, 
before  its  admission  into  the  United  States^  as  the  State  of 
Texas,  could  not  be  held  to  be  void  for  repugnancy  to  this 
clause  of  the  constitution.' 

§  2 1  •  Of  the  distinction  between  a  fk^anchise  and  a  license. 

There  is  also  to  be  noted  a  distinction  between  the  grant  of  a 
franchise  and  a  mere  license,  in  that  the  former  comes  within 
the  protection  of  the  rule  in  the  Dartmouth  College  case,  while 
the  latter  is  revocable  at  the  pleasure  of  the  grantor.^    Thus 

▼alid;  it  may  adjudge  a  contract  to  Mcdure,  10  WaU.  611,  615;  Elnox  v, 

be  valid,  which,  in  our  opinion,  is  Exchange  Bank,  12  WaU.  879,  8S8; 

▼Old;  or  its  interpretation  of  the  con-  Delmas  v.  Insurance  Ck).,  14  WaU. 

tract  may,  in  our  opinion,  be  radi-  061,  666;  University  v.  People,  99 

cally  wrong;  bat,  in  neither  of  such  U.  a  809,  819;  Chicago  Life  Ins.  Ckx 

cases,  would  the  judgment  be  re-  t?.  Needles,  11817.  &.  674, 682;  Lehigh 

viewable  by  this  court  under  the  Water  Go.  v.  Easton,  121 IJ.  S.  8W, 

clause  of  the  constitution  protecting  892,  per  Harlan,  J. 

the  obligation  of  contracts  against  ^  Lehigh  Water  Oa  n,  Easton*  121 

impairment  by  State  legislation,  and  U.  S.  888,  891. 

mider  the  existing  statutes  defining  *Owings  v.  Speed,  6  Wheat.  420; 

and  regulating  its  jurisdiction,  un-  Patterson's   Federal   Restraints  on 

less  that  judgment  in  terms,  or  by  State  Action,  §  67. 

Hs  necessary  operation,  gives  effect  '  League  v,  De  Young,  11  How.  186, 

to  some  provision  of  the  State  con-  208:  Scott  v,  Jones,  5  How.  848, 8T8; 

stitution,  or  some  legislative  enact-  Patterson's   Federal   Bestnunts  on 

ment  of  the  state,  which  is  claimed  State  Action,  g  67. 

by  the  unsuccessful  party  to  impair  <  East  Hartford  v,  Hartford  Bridge 

the  obligation  of  the  particular  con-  Co.,  10  How.  611  and  641 ;  Philadel- 

tract   in  question."    Mississippi   ft  phia  &c  Ry.  Co.*b  Appeal,  (1884)  102 

Missouri  R.  Co.  v.  Rock,  4  Wall  177,  Pa.  St   128 ;  Southwark  R.  Co.  i;. 

181;  Ohio  &  Mississippi  R.  Co.  «.  City  ot  Philadelphia,  47  Pa.  St  814; 
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it  is  held  that  a  supplement  to  a  charter  which  merely  con- 
veys a  new  right  or  enlarges  an  old  one  withont  imposing  any 
additional  bnrden,  is  a  mere  license  or  promise  by  the  State, 
and  may  be  revoked  at  pleasured  And  a  statute  or  ordinance 
authorizing  a  natural  or  artificial  person  to  use  or  occupy  a 
street  or  highway  is,  in  the  absence  of  a  plainly  expressed  in- 
tention that  the  right  shall  be  permanent,  a  mere  license,  and 
as  such  revocable,  although  the  graiitee  has  made  valnable 
improvements  in  the  belief  that  the  privilege  will  not  be  re- 
called.' For  every  licensee  from  a  public  authority  necessa- 
rily takes  it  subject  to  this  right  of  eminent  domain,  to  be 
exercised  for  the  benefit  of  the  public  in  the  future  as  well  as 
in  the  past.  '^  It  is  one  of  the  fundamental  rights  of  the  gov- 
ernment, never' stationary,  but  ever  keeping  step  with  the 
inarch  of  science,  art  and  public  improvement." ' 

§  22.  The  contract  of  the  State  with  the  incorporators.— 

The  Dartmouth  College  case  is  frequently  cited  as  establish- 
ing the  proposition  that  all  charters  of  private  corporations 
are  contracts  which  the  State  cannot  impair.  ''  In  this  con* 
nection,  however,'^  said  Chief  Justice  Waite,  '4t  is  to  be  kept 
in  mind  that  it  is  not  the  charter  which  is  protected,  but  only 
any  contract  which  the  charter  may  contain.  If  there  is  no 
contract,  there  is  notGing  in  the  grant  on  which  the  constitu- 
tion can  act;  consequently,  the  first  inquiry  in  this  class  of 
cases  always  is:  Whether  a  contract  has  in  fact  been  entered 
into,  and  if  so,  what  its  obligations  are."  ^  Speaking  generally, 
it  may  be  said  that  every  valuable  privilege  conferred  upon 
the  incorporators  which  conduced  to  the  acceptance  of  the 
charter  and  organization  thereunder,  constitutes  .a  contract.* 

Branson    v.  City   of  Phttadelphia,  and  canals  have  had  their  day,  at- 

(1864)  47  Pa.  St.  829.  tracting  to  their  sides  the  industry 

1  Philadelphia  &c.   Ry.  Co.'s  Ap-  and  capital  of  the  citizen.    .    •    • 

peal,  (1884)  103  Pa.  St.  128..  But  who  has  ever  heard  it  said  that 

>  South wark  R.  Co.  v.  City  of  Phil-  the   Commonwealth    is   bound   to 

adelphia,  47  Pa.  St.  814 ;  Mononga-  maintain  her  works  merely  because 

hela  Navigation   Co.    v.    Coons,  6  their  use  hss  thus  built  up  a  business 

Watts  &  S.  101,  112;  Harems  Ameri-  dependent  upon  them.** 

can  Constitutional  Law,  665,  666.  *  Stone  r.  Mississippi,  101  XT.  8. 816. 

*  Branson  v.  City  of  Philadelphia,  *  Piqua  Branch  Bank  t;.  Kuoop,  10 

(1864)  47  Pa.  St.  829,  881,  where  the  How.  869. 
court  continued,  obiter,  **  Turnpikes 
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The  first  of  these  privileges  is  that  whioh  is  conferred  upon 
the  incorporators  collectively  as  natural  persons  to  act  in  an 
artificial  and  cdrpoi^ate  capacity}  The  extent  and  limitations 
of  this  contract  are  determined  by  the  common-law  roles  re- 
specting corporate  powers  and  ultra  vires  acts.  Without  this 
contract  there  can  be  no  corporate  existence ;  it  may  be  also 
the  only  contract  embodied  in  the  charter,  in  which  event  the 
artificial  person  thus  created  is  subject  in  all  respects  to  the 
same  control  as  natural  persons,'  to  the  power  of  the  State  to 
regulate  the  public  health  and  morals,'  to  regulate  property 
dedicated  to  a  public  use,^  to  its  power  of  eminent  domain,'  and 
to  its  power  to  levy  and  collect  taxes.*  There  is  no  peculiar 
sanctity  attaching  to  this  artificial  being  or  to  its  property 
which  does  not  also  attach  to  natural  persons,^  except  so  far  as 
the  State  may  have  entered  into  and  bound  itself  by  some 
other  and  additional  contract  expressly  set  forth  either  in  the 
original  act  of  incorporation  or  in  some  subsequent  statute; 
such,  for  example,  as  that  no  other  bridges  shall  be  built  within 
a  certain  distance  of  those  which  a  corporation  was  authorized 
to  erect; '  that  the  property  of  the  corporation  shall  be  exempt 
from  taxation;*  that  the  corporation  may  levy  tolls  upon  a 

1  The  creation  of  a  corporation  is  B.  Co.  v.  Orton,  (1887)  82  Fed.  Bep. 

fhe  bringing  into  being  of  an  artifi-  457. 

dal  person  having  the  essential  at-  *  Long's  Appeal,  87  Pa.  St  114; 

^  iributee  of  a  corporation  —  the  crea-  McCurdy's  Appeal,  65  Pa  St.  290; 

tion  of  the  distinct  and  independent  Hare's     American      Constitutional 

franchise     called   a  corporation  —  Law,  600,  and  cases  cited  infra,  §  38 

which,  ^hen  created,  has  a  capacity,  et  ieq. 

among  other  things,  by  its  corpotate  *  Vide  infra,  §  28. 

name,  to  receive  and   enjoy  such  ^  Vide  infra,  §§  80  and  81. 

other  franchises,  privileges,  and  im-  ^  Vide  infra,  §  88. 

mnnities,  property  and  rights,  as  the  *  Vide  infra,  g  84. 

legislatore  itself,  or  other  perpons,  7  Long's  Appeal,  87  Pa.  St.  114. 

with  its  permission,  may  grant  to  it.  >  Bridge  Proprietors  t/.  Hoboken  L. 

The  right  to  be  a  corporation  is  a  &  L  Co.,  1  WalL  116,  constniing  N. 

distinct,  independent  franchise,  com-  J.  Act  of  1790;  where,  however,  it 

piete  within  itself,  having  no  neces-  was  held  that  a  railway  bridge  might 

sary  connection  with  other  distinct  be  erected  within  the  prescribed  lim- 

franchises,  which  are  the  subjects  of  its  without  impairing  the  obligation 

legislative  grant,  and  which  may  or  of  the  contract. 

may  not  be  given  to  corporations  *Home  of  the  Friendless  t^.  Bouset 

once  created,  as  weU  as  to  natural  8  Wall.  480;  Wilmington  &  W,  B. 

persons,  as  to  the  legislature  may  Co.  v.  Reid,  18  Wall.  264;  Baleigh  & 

seem   advisable.    Southern   Pacific  G.  R.  Co.  v.  Reid,  18  WalL 
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navigable  river ; '  or  the  oharter,  in  addition  to  the  oontraot 
that  the  incorporators  shall  be  vested  with  corporate  capaoitj, 
nuty  contain  a  further  contract  that  exclusive  privileges  therein 
granted  shall  not  be  subject  to  amendment  and  repeal  by  the 
legislature  without  the  consent  of  the  corporation.'  It  is  such 
express  grants  as  these  that,  taken  together  with  the  grant  of 
corporate  entity,  constitute  the  contract  between  the  State 
and  each  corporation  created  by  it ;  and  the  utmost  care  is 
necessary  to  guard  against  reliance  npon  general  statements 
respecting  the  sanctity  of  vested  corporate  rights,  uttered 
as  diotay  in  cases  involving  the  construction  of  a  particular 
charter. 

§  23.  The  contract  between  the  incorporators  themselves. 

The  second  class  of  contracts  which  the  State  may  not  impair 
is  such  as  have  been  entered  into  jointly  and  severally  be- 
tween the  inembers  of  the  corporation  themselves,  or,  as  it  is 
sometimes  expressed,  the  contract  between  the  members  or 
stockholders  and  the  corporation,  whereby  each  subjects  his 
interests,  with  certain  restrictions,  to  the  control  of  the  cor- 
porate management,  for  the  accomplishment  of  the  ends  for 
which  the  company  was  formed.*    Thus,  where  the  act  of  in- 

1  Sinking  Fund  Commifisioners  v,  intent  that  the  charter  of  the  oom- 

Green  &  Barren  River  Nav.  Co. ,  (1888)  pany  should  not  be  subject  to  amond- 

79  Ky.  78,  ment.  or  repeal  at  the  wiU  of  the  Ijog- 

3  Thus  a  company  organized  ander  islature,  without  the  conoarrence  of  * 

Act  Ma  Feb.  20,  1865,  entitled  '*  An  the  city  council  and  the  company's 

act  to  incorporate  the  Missouri  Fe-  directors.    LouisviUe  Gas  Co.  v.  Qt- 

troleum    and   Mining    Company,"  izens'  Gbis  Light  Co.,  (1886)  115  U.  S. 

which  expressly  exempts  charters  of  685. 

companies  formed  thereunder  from  '  Clearwater  v.  Meredith,  1  WalL 

legislative  alterations,  is  not  subject  25,  where  it  is  said: — "  The  relation 

to  provisions  of  Rev.  St.  Mo.  1855,  between  the   corporation   and   the 

a  84,  art.  1,  g  7,  declaring  that  the  stockholder  is  one  of  contract.    The 

charter  of  every  corporation  there-  stockholder  subjects  bis  interest  to 

after  granted  shall  be  subject  to  alter-  the  control  of  the  proper  authorities 

ation.    Granby  Mining  and  Smelting  to  accomplish  the  object  of  the  or- 

Co.  v.  Richards,  (1888)   95   Mo.  106.  ganization,  but  he  does  not  agree 

Infra,  Chaftbb  III.    So    the   act  that  the  purpose  shaU  be  changed  in 

passed  by  the  Legislature  of  Ken-  its  character  at  the  wiU  of  the  direct- 

tucky  in    1869,  granting  exclusive  ors,  or  a  majority  of  the  stockbold* 

privileges  to  the  Louisville  Gas  Com-  ers,  even.    The  contract  cannot  be 

pany,   **  plainly   expresses,"  within  changed  without  the  consent  of  both 

the  meaning  of  the  Act  of  1856,  an  contracting  parties." 
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corporation  prescribes  the  mode  of  electing  the  president  and 
directors,  another  mode  cannot  be  substituted,  with  the  effect 
of  enabling  a  minority  of  the  stockholders  to  choose  the  ofl9- 
cers,  and  indirectly  to  control  the  affairs  of  the  corporation;^ 
and  an  act  taking  a  charitable  institution  out  of  the  hands  of 
the  trustees  designated  by  the  charter,  and  subjecting  it  to 
the  control  of  third  persons,  is  within  the  same  principle.' 

§  24.  The  eontract  between  the  ineorporators  and  tidrd 
parties. —  The  third  class  of  corporate  contracts  which  the 
State  may  not  impair  is  such  as  are  entered  into  between  the 
members  or  stockholders  and  persons  dealing  with  the  cor- 
poration ;  as,  for  example,  a  statement  in  the  charter  that  the 
capital  stock  shall  be  of  a  certain  amount,  is  a  contract  that 
the  amount  named  shall  either  be  actually  paid  in  or  shall 
constitute  a  trust  fund  for  the  security  of  corporate  creditors.* 
So,  also,  a  general  statute,  or  provisions  in  charters,  imposing 
an  additional  liability  upon  stockholders  of  insolvent  corpora- 
tions, enter  into  and  become  a  part  of  all  contracts  between  the 
corporation  and  its  creditors;  and  the  repeal  of  such  a  stat- 
ute or  the  amendment  of  a  charter  in  that  respect  is  void  as 
lo  existing  obligations.^  And  again,  a  provision  in  the  charier 
of  a  bank  that  its  bills  and  notes  shall  be  receivable  in  pay- 

^Hays  V.  Commpnwealth,  82  Pa.  (1857)  24  Barb.  87;  Norris  v.  Wren- 

St.  518.  BohaU,  (1871)  84  Md.  492 ;  Provident 

s  Brown  v,    Hammel»  6   Pa.  St  Savings  Institution  r.  Jackson  Place 

86;  Hare's  American  Constitutional  &o,  Co.,  (1878)  52  Mo.  652;  St.  Louis 

Law,  600.  R.  fta  Co.  v.  Harbine,  2  Mo.  App. 

'This  point  wiU  be  treated  in  184;  Central  Agricultural  A  Me- 
Cbapter  VIIL  See,  also,  "Betro-  chanical  Assoc,  v,  Alabama  Qold 
active  Laws  Affecting  Individual  Life  Ins.  Co.,  (1881)  70  Ala.  120, 
liability  of  Stockholders,"  9  Cent,  where  the  court  refused  to  consider 
L.  J.  148.  But  contracts  for  schol-  whether  the  former  act  was  modi- 
arship  between  one  of  two  colleges  fled  or  repealed  by  the  subsequent 
and  individuals,  before  the  colleges  enactmeot,  the  liability  in  point 
were  united,  would  not  inhibit  the  having  been  incurred  before  the  pas- 
legislature  from  altering,  modify-  sage  of  the  later  act;  Woodruff  v. 
ing,  or  amending  the  charter  of  the  TrapnaU,  10  How.  190 ;  Story  v.  Fur- 
corporation  by  virtue  of  a  right  re-  man,  (1862)  25  N.  Y.  214 ;  Rochester 
served  to  that  effect,  or  with  the  v.  Barnes,  (1858)  26  Barb.  657;  Sink- 
odsent  of  the  corporation.  Pennsyl-  ing  Fund  Cases,  (1878)  99  U.  S.  700. 
vania  College  C-asesy  18  Wall.  190.  Cf,  Jerman*s  Admr.  v.  Benton,  79 

<  Hawthorne  v.   Calef,    (1864)    2  Mo.   148;  Woodhouse  v.  Common- 

WaU.  10;  Conant  V.  Van  Schaick,  wealth  Ins.  Co.,  (1867)54  Pa.  St  807. 
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ment  of  debts  dae  the  State,  is  a  contract  with  the  holders  of 
all  notes  issued  prior  to  the  repeal  of  the  provision,  which  in 
not  impaired  by  the  repeal.^ 

§  25.  Of  the  eonstruetion  of  the  charter  contract. —  Con- 
tracts embodied  in  corporate  charters  are  not  construed  accord- 
ing to  the  principles  which  govern  ordinary  contracts.'  Al- 
though whatNs  fairly  implied  therein  is  as  much  granted  as 
what  is  expressed,  the  charter  is  the  measure  of  the  powers 
of  the  corporation,  and  the  enumeration  of  those  powers  im- 
plies the  exclusion  of  all  others.'  When  the  words  of  a  char- 
ter of  incorporation  p,re  plain  and  interpret  themselves,  extrin- 
sic facts  will  not  be  considered  as  bearing  on  their  meaning.^ 

1  Woodruff  o.  TrapnaU,  10  How.  road,  it  was  decided  that  the  com- 

190;  Paap  v.  Drew,  10  How.  218.  pany  had  no  right,  in  the  absence  of 

But   where   the   State   sold    lands  an  express  charter  provision  author- 

which  were  hMd  in  tcust  for  the  izing  them  to  do  so,  to  borrow  money 

benefit  of  a  cemetery,  and  the  terms  in  order  to  complete  the  road  at  an 

of  the   sale  were  that  the  debtor  earlier  date,  and  charge  the  interest 

should  pay  in  specie  or  its  equiva-  paid  on  the  loan  to  the  tax-payer, 

lent,  such  debtor  was  not  at  liberty  and  hidude  it  in  the  tax  levied, 

to  tender  the  notes  of  the  bank  in  Lewis  A  Mason  Turnpike  Road  Gob 

payment;  the  right  to  pay  in  such  v.  Thomas,  (Ky.  1887)  B  S.  W.  Bep. 

notes  was  defeated  by  the  fact  that  907.    The  legislative  grant  of  the 

the  fund  belonged  to  the  State  only  franchise  of  a  ferry  gives  the  right 

as  a  trustee,  as  weU  as  by  the  terms  to  maintain  a  ferry  and  take  tolls; 

of  the  sale.    Paup  v.  Drew,  10  How.  not  the  right  to  make  a  landing 

218;  Trigg  v.  Drew,  10  How.  224.  upon  the  property  of  a  private  per- 

^  Johnson  v.  Philadelphia,  60  Pa.  son,  nor  upon  a  highway.  Pittsburgh 

St  440.  &  L.  E.  B.  Ck>.  v.  Jones,  111  Pa.  St. 

*  Thomas  v.  West  Jersey  B.  Co.,  204. 
101  U.  S.  71 ;  Nicholson's  Succession,  «  Buggies  v.  Illinois,  108  U.  S.  680. 
(1886)  87  La.  Ann.  846.  ''Whatever  The  charter  of  the  Charles  Biver 
is  not  unequivocally  granted  in  such  Bridge  Company  is  a  written  instru- 
acts  is  taken  to  have  been  withheld ;  ment  which  must  speak  for  itself 
as  all  acts  of  incorporation  and  acts  and  be  interpreted  by  its  own  tenna 
extending  the  privileges  of  corporate  The  fact  that  any  rights  or  privileges 
bodies  are  to  be  taken  most  strongly  were  formerly  granted  to  Harvard 
against  the  corporation."  Sedgwick  College,  with  reference  to  a  ferry 
on  Statute  and  Constitutional  Law,  which  has  been  superseded  by  the 
889;  Lees  v.  Canal  Co.,  11  East,  652;  bridge,  on  payment  of  a  large  sum 
Holyoke  Co.  v,  Lyman,  15  Wall.  511.  by  the  company  to  the  college,  can- 
Where  the  charter  of  a  turnpike  not  be  used  to  extend  the  privileges 
company  authorized  the  company  to  of  the  bridge  company  beyond  what 
levy  a  tax  upon  adjoining  property  the  words  of  the  charter  naturally 
owners  to  aid  in  constructing  the  and  legally  import.    Charles  Biver 
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Any  ambiguity  or  doubt  arising  out  of  the  terms  used  by  the 
legislature  must  be  resolved  in  favor  of  the  public.  If  the 
meaning  of  the  words  be  doubtful,  they  are  taken  most 
strongly  against  the  grantee  and  in  favor  of  the  State.  The 
words  are  not  to  be  extanded  by  implication  beyond  their  nat- 
ural and  obvious  meaning,  and  any  claim  by  the  corporation 
which  depends  upon  a  strained  or  unusual  meaning  of  the 
words  of  grant,  must  fail.^  Accordingly,  where  a  right  or 
privilege  is  claimed  under  the  charter  of  a  corporation,  noth- 
ing is  to  be  taken  as  conceded  to  it  but  what  is  given  in  un- 
mistakable terms,  or  by  an  implication  equally  clear.'  Thus 
a  provision  in  a  railroad  charter  that  the  directors  of  the  cor- 
poration shall  have  power  to  make  all  needful  rules,  regula- 
tions, and  by-laws  touching  "  the  rates  of  toll,  and  the  manner 
of  collecting  the  same,''  does  not  constitute  an  irrepealable 
contract  with  the  corporation,  exempting  it  from  all  future 
legislative  control  in  the  matter  of  regulating  and  collecting 
tolls.'  Upon  the  same  principle  it  is  decided  that  the  enu- 
meration of  particular  burdens  or  restrictions  in  a  charter,  as 
those  to  which  the  company  is  or  may  be  subjected,  will  not 

Bridge  V.  Warren  Bridge,   11  Pet  Black,  880;  Charles  River  Bridge  v, 

4aO.  Warren  Bridge,  11  Pet.  544. 

iMintom  v.  Larue,  28  How.  485;  ^  Northwestern  Fertilizing  Co.  v. 
8t  Clair  County  Turnpike  Co.  v.  Hyde  Park,  97  U.  S.  659;  Minturnv. 
Illinois,  96  U.  8.  68.  *'  Charters  of  Larue,  23  How.  485;  Rice  v,  Minne- 
private  corporations  duly  accepted,  sota  &  N.  R.  Co.,  1  Black,  358;  Che- 
it  must  be  admitted,  are  executed  nango  Bridge  Co.  v.  Binghamton 
opntracts,  but  the  different  provis-  Bridge  Co.  (**  The  Binghamton 
ioDB,  unless  they  are  clear,  unam-  Bridge  '*),  8  WaU.  51 ;  Minot  v.  Phil- 
biguotts,  and  free  from  doubt,  are  adelphia,  W.  &  B.  R.  Co.  (**  The 
subject  to  construction;  and  their  Delaware  R.  R  Taz")>  18  Wall.  206. 
true  intent  and  meaning  milst  be  as-  The  principle  that  grants  to  corpora- 
certained  by  the  same  rules  of  inter-  tions  are  not  to  be  extended  by  con- 
pretation  as  other  leguslative  grants,  struction,  but  are  to  be  construed 
Repeated  decisions  of  this  court  have  strictly  against  the  grantees,  has 
establiahed  that  whenever  privileges  been  steadily  applied  where  corpora- 
are  granted  to  a  corporation,  and  the  tions  have  invoked  the  protection  of 
grant  comes  under  revision  in  the  the  rule  in  the  Dartmouth  College 
4X>urtB,  such  privileges  are  to  be  Case.  "  The  Dartmouth  College  Case 
strictly  construed  against  the  corpo-  and  Private  Corporations,*'  by  Will- 
jration  and  in  favor  of  the  public,  and  iam  P.  Wells,  (1886)  9  Am.  Bar  Assoa 
thai   nothing   passes   but  what  is  Rep.  242. 

gcaoted  in  clear  and  explicit  terms."  'Chicago,  M.  &  St.  P.  R'y  Co.  v. 

Bice  v.  Minnesota  &  N.  R.  Ca,  1  State,  (1890)  10  Sup.  Ct.  Rep.  462. 
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preclude  the  State  or  a  municipal  government  from  imposing 
others  which  fall  within  the  scope  of  its  general  powers.^ 

-  §  26.  The  same  subject  eontinaed. —  But  whatever,  under 
its  charter  and  other  general  laws  reasonably  construed,  may 
fairly  be  regarded  as  incidental  to  the  objects  for  which  a 
corporation  is  created,  is  not  to  be  taken  as  prohibited.'  The 
contract  of  the  State  with  a  corporation  consists  not  only  of 

1  Hare's  American  Oonstitutional  after  its  term  had  more  than  half 

Law,  666.    "  Expreasio  uniua  exdu-  expired,  has  been  held  not  to  be  a 

8io  est  alterius  is  not,"  says  Shar-  perpetual  grant,  but  as  limited  in 

wood,  J.,  "  the  rule  of  construction  duration  to  the  remainder  of  the 

applicable  to  charters.**    Johnson  «•  term.    St.  Clair   County  Turnpike 

Philadelphia,  60  Pa.  St.  440,  where  Co.  v.  Hlinois,  96  U.  a  68. 

it  was  held  that  the  incorporation  of  *  Green  B^j  &  M.  R.  Co.  v.  Union 

a  railway  company  with  authority  Steamboat  Co.,  107  IT.   S.   98.    In 

to  pass  through  a  city,  subject  "  to  Carothers  r.  Philadelphia  Co.,  (1888) 

such  regulations  as  may  be  required  118  Pa.  St.  468,  it  was  held  that  a 

for  paving,  repairing,  and  culverting  corporation  authorized  by  its  charter 

the  streets,"  will  not  preclude  the  to  engage  in  **  any  work  or  works, 

oity  councils  from  exacting  an  an-  public  6r  private,  which  may  tend 

nual  license  fee  of  thirty  dollars  for  or  be  designed  to  improve,  increase, 

each  car,  nor  from  prescribing  the  facilitate,  or   develop  '*  trade,  can 

charges  for  the  conveyance  of  pas-  engage  in  the  business  of  producing 

sengers.    And  in  another  case  it  was  and  supplying   natural  gas,  under 

held  that  a  clause  in  the  charter  of  the  Pennsylvania  natural  gas  act  of 

a  oity  railroad  company,  that  the  1885,  whose  preamble  declares  that 

company  shall  pay  such  license  for  natural  gas  has  become  "  a  prime 

each  car  run  as  is  paid  by  other  pas-  necessity  for  use  as  a  fuel,  and  other- 

senger  railway  companies  in  the  city,  wise  in  the  development  of  trade.** 

which  was  thirty  dollars,  is  not  a  The   provisions  of    the   Wisconsin 

contract  that  the  license  charged  for  statute  applicable  to  the  inoorpora- 

such  cases  should  never  exceed  the  tion  of  telegraph  companies  may  be 

annual  sum  of  thirty  dollars,  and  is  deemed  to  apply  to  telephone  com- 

not  protected  from  impairment  by  panics,  although  the  latter  are  not 

the  United  States  constitution.    A  named.    Wisconsin  Telephone  Co.  v. 

subsequent   act   of  the   legislature  Oshkosh,  62  Wis.  82.    But  the  New 

which  requires  such  companies  to  YorkActof  1848,  ch.  819,  and  the  acts 

pay  the  annual  license  of  fifty  dol-  amendatory  thereof,  providing  for 

lars  for  each  car  is  not  unconstitu-  the  formation  of  benevolent,  charita- 

tional  as  violating  a  contract.  Union  ble,  scientific,  and  missionary  soci- 

Passenger  By.  Go.  v.  Philadelphia,  eties,  do  not  authorize  the  incorpo- 

101  U.  S.  528,    The  term  of  corpo-  ration  of  a  medical  college,  nor  is 

rate  existence  cannot  be  extended  the  existence  of  such  a  corporation 

by  implication.    An  additional  priv-  recognized  by  the  Act  of  188d,  ch. 

ilege  respecting  the  erection  of  a  toll-  867.    People  v.  Gunn,  (1884)  80  Hun, 

gate  granted  to  a  turnpike  company  32.\  s.  c.  96  N.  Y.  817. 
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the  original  statute  by  which  it  was  created,  bat  aldo  of  all 
prior  acts  of  legislation  relating  to  corporations  generally,  in 
view  of  which  the  incorporators  are  presamed  to  have  accepted 
the  grant;  and  also  of  such  subsequent  statutes  as  refer  espe- 
cially to  the  corporation  and  which  may  be  acquiesced  in  by 
the  company,  or  which  the  State  under  a  reservation  of  the 
power  to  amend  may  constitutionally  enact.^  But  the  provis- 
ions of  a  special  charter  or  a  special  aiithority  derived  from 
the  legislature  are  not  affected  by  subsequent  general  legisla- 
tion on  the  subject,  nor  by  a  change  in  the  State  constitution, 
unless  the  power  to  amend  has  been  reserved.'  Terms  of 
present  grant  in  an  act  of  incorporation  will  be  interpreted  as 
only  a  promise  to  grant,  if  the  right  be  with  reference  to  what 
does  not  at  the  time  exist.'  An  article  in  the  charter  of  a  cor- 
poration or  association  which  re-enacts  an  existing  provision 
of  a  general  law,  cannot  be  regarded  as  a  contract  and  is  not 
within  the  protection  of  the  provision  of  the  Constitution  of 
the  United  States.^  So  also  a  grant  to  a  corporation  aggre- 
gate, limited  as  to  the  duration  of  its  existence,  without  words  . 
of  perpetuity  being  annexed  to  the  grant,  creates  only  an  es- 
tate for  the  life  of  the  corporation.' 

§27.  The  same  subject  continued — Of  exclusive  privi- 
leges.—  Especially  in  cases  where  the  corporation  claims 

1 A  condition  in  a  road  company's  quoted  supra,  g  19 ;  Franklin  Branch 

charter,  requiring  the  Toad  to  be  im-  Bank  v,  Ohio,  1  Black,  474;  New 

proved  in  a  certain  manner  before  Orleans  Gas  Co.  v.  Louisiana  Light 

toUa  could  be  exacted,  was  held  to  Co.,  (1885)  116  17.  a    dGO;    He9r7 

be  discharged  by  a  supplementary  County  v,  Nicolay,  96  U.  S.  619.    See 

ad  giving  power  to  take  tolls  in  a  new  also  Eastman's  Estate,  (1888)  60  Cal. 

mode  inconsistent  with  that  previ-  808,  as  to  the  effect  of  subsequent 

oosly  prescribed,  and   showing  an  legislation  upon  corporations  formed 

intention  to  acknowledge  the  per-  under  a  general  act,  where  it  was 

formance  of   the   condition   or   to  held  that  religious  corporations  or- 

waive  it.    State  v.  Godwinsville  &c  ganized  under  the  California  Act  of 

Boad  Co.,  44  N.  J.  496.  1850  were  not  affected  by  the  repeal 

'State  V.  SchoU,  17  Wall  425;  New  of  that  act  and  the  substitution  of 

Orleans  Water  Works  Co.  v.  Rivers,  the  provisions  of  the  code. 

(1885)  115  IT.  S.  674;  Dodge  v.  Wool-  'North  Branch  R.  Co.  v.  City  Pas- 

•ey,  18   How.    381;    Mechanics'   &  senger  Ry.  Co.,  88  Pa.  St.  861. 

Traders'  Bank  v.  Thomas,  18  How.  *  Sherman  v.  Smith,  1  Black,  587. 

884;    Jefferson     Branch     Bank    v.  ^  St.  Clair  County  Turnpike  Co.  v. 

Skelly,  (1861)  1  Black,  486,  cited  and  Illinois,  96  U.  S.  68. 
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under  its  charter  some  exclusive  privilege,^  or  exemption, 
have  the  courts  held  that  the  contract  to  be  effective  must  be 
clearly  expressed  in  the  charter.'  So  that  whenever  an  incor- 
porated company,  in  any  action,  asserts  a  right  against  another 
person  based  upon  an  assumed  franchise  or  power,  the  person 
against  whom  the  right  is  so  asserted  may,  as  a  defense,  deny 

1  Omaha  Horse  Ry.  Ck>.-  t\  Cable  the  legislature  to  guard  against  the 
Tramway  Co.,  (1887)  80  Fed.  Rep.  possibility  of   a   railroad  company 
842,  where  the  plaintiff  by  its  char-  running  its  cars  over  the  tracks  of 
ter  was  given  in  1867  the  exclusive  the  plaintiff.   A  claim  by  a  gas  corn- 
franchise  of  constructing  and  oper-  pauy  that  its  charter  entitles  it  to  a 
ating '*  horse-railways"  in  the  city  monopoly  can  be  maintained  only 
of  Omaha  for  fifty  years.    The  de-  upon  a  strict  construction  of  the  ohar- 
fendant,  under  a  city  ordinance  of  ter.    All  presumptions  are  against 
1884,  undertook  to  lay  a  cable  tram-  the  claim.    Jersey  City  Oas  Light 
way ;  and  plaintiff  sought  for  an  in-  Co.  v.  Consumers'  Gas  Co.,  40  N.  J. 
junction,  contending   that,   at  the  Eq.  427.    The  Pennsylvania  general 
date  of  its  grant  **  horse  railway  "  incorporation  act  of  1874,  permitting 
meant  '*  street  railway  "  (cable  roads  the  incorporation  of  companies  for 
being  then  unknown),  and  therefore  <Hhe   manufacture  and  supply  of 
its  grant  covered  that  form  of  rail-  gas,  or  the  supply  of  light  and  heat 
way  communication ;  but  it  was  held  to  the  public  by  any  other  means," 
that  aU  grants  of  franchises  belong-  is  held  not  to  authorize  the  creation 
ing  to  the  public,  and  especially  those  of  a  corporation  for  the  purpose  of 
giving  monopolies,  should  be  strictly  supplying  **  natural   gas "  to   oon- 
oonstrued  against  grantees,  and  that  sumers ;  but  it  has  been  decided  that 
the  injunction  should  not  be  granted;  a  charter  granted  for  the  purpose  at 
and  that,  even  if  the  grant  of  the  supplying  **hei^t.  •    •    .    by  means 
'*  horse-railroad  "  franchise  meant  a  of  natural  gas'*  was  not  necessarily 
grant  of  the  '*  street-railroad  "  fran-  void.    Emerson  v.  Commonwealth, 
chise  in  the  contemplation  of  the  108  Pa.  St.  111. 
parties,  yet  a  grant  of  a  monopoly  2  Providence  Bank  v,  Billings,  4 
contemplated  only  such  forms   of  Pet.  514;   Salt  Co.  v.  Saginaw,  18 
transportation  as  were  then  known  Wall.   873;   Minot  v,  Philadelphia, 
and  in  existence,  not  such  as  might  W.  &  C.  R.  Co.,  "  The  Delaware  R. 
subsequently  be  devised  and  used.  Co.  Tax  Cases,"  18  WalL  206,  225; 
In  the  same  case  it  was  held  that  a  Tucker  v,  Ferguson,  22  WaU.  527; 
prohibition  in  the  plaintiff 's  charter  New  Jersey  v.  Yard,  05  U.  S.  104; 
against  the  running  of  locomotives  Hoge  v.  Richmond  &  D.  R.  Ca,  d9 
or  cars  propelled  by  steam,  or  the  U.  S.  348;  Union  Passenger  Ry.  Co. 
cars  of  any  other  company  over  its  v.  Philadelphia,  101  U.  S.  530;  Mem- 
tracks,  did  not  have  the  disjunctive  phis  Gas  Light  Co.  v,  Shelby  Tax 
force  of  granting  to  the  plaintiff  a  District,  109  U.  S.  808;  Southwest 
monopoly  of  every  form  of  street-  R.  Co.  v.  Wright,  11(5  17.   S.  231; 
railroad  transportation  except  that  Vicksburg,  etc.  R.  Co.  v,  Dennis,  116 
of  cars  drawn  by  engines,  but  rather  U.  S.  668 ;  Tennessee  v,  Whitworth, 
is  an  extra  precaution  on  the  part  of  117  U.  S.  139,  148. 
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the  existence  of  such  franchise  or  power.*  The  policy  of  the 
law  is  to  regard  with  disfavor  any  claim  to  exclusive  privi- 
leges and  franchises.'  Thus  an  act  in  the  usual  form,  incor- 
porating a  bridge  company,  not  explicitly  granting  any  ex- 
clusive privileges,  and  containing  no  agreement  by  the  State 
not  to  permit  other  bridges  in  competition,  can  not  be  con- 
strued, by  implication,  to  prevent  the  State  from  subsequently 
granting  a  charter  to  another  company  for  a  competing 
bridge.*  And  where  there  is  no  contract  in  the  charter  of  a 
turnpike  company  that  prohibits  the  legislature  from  author- 
izing the  construction  of  a  rival  railroad,  the  construction  and 
operation  of  the  railroad  are  not  the  subject  of  legal  redress.^ 
K,  however,  the  legislative  intent  to  confer  an  exclusive  privi- 

^  City  of  ZanesTiUe  v.  Zaneeyille  in  a  charter  of  a  company,  authoris- 

Gae^Iight  Co.,  (Ohio,  1890)  28  N.  £.  ing  it  to  construct  a  railroad  be- 

Bep.  56.  tween  two  points,  in  which  the  leg- 

SRuggles  V.  Illinois,  108  XT.  S.  586;  islatare  pledged  itself  not  to  aUow, 
Wright  V.  Nagle^  101  U.  S.  701.  for  a  certain  time,  any  other  rail- 
€f.  New  Orleans  Qas  Co.  v.  Louisi-  road  to  be  constructed  between  the 
ana  light  Sec  Co.,  115  U.  S.  650.  same  points,  or  for  any  portion  of 
A  gas  company  incorporated  under  the  distance,  the  probable  effect  of 
Ohio  Stat.  (1  Swan  &  C.)  271,  for  which  would  be  to  diminish  the 
«applying  gas  to  the  streets  and  pri-  number  of  passengers  traveling  be- 
rate houses  of  a  city,  has  been  held  tween  those  points  upon  the  road 
to  acquire  no  vested  rights  thereby  authorized,  is  not  impaired  by  au- 
of  which  it  would  be  deprived  with-  thorizing  a  company,  whose  road 
out  due  process  of  law,  by  the  city's  struck  the  first  at  nearly  right  angles 
erecting  its  own  gas  works.  State  some  distance  from  one  of  its-ter- 
V.  City  of  Hamilton,  (Ohio^  1890}  23  mini,  to  extend  its  road  to  that  ter- 
N.  £.  Bep.  035.  A  company  having  minus ;  and  an  injunction  will  not 
the  exclusive  right  to  furnish  a  city  be  granted  to  prohibit  the  building 
with  electric  light  and  heat,  which  of  such  extension.  Richmond,  Fred- 
allows  its  stock  to  be  purchased  by  ericksburg  &  P.  B.  Co.  v.  Louisa  R. 
the  president  of  the  gas  and  water  Co.,  13  How.  71. 
company  operating  in  the  same  city  *  Charles  River  Bridge  v,  Warren 
for  the  purpose  of  destroying  com-  Bridge,  11  Pet.  420. 
petition,  and  which  is  operated  in  *  Washington  &c.  Turnpike  Co.  v. 
the  interest  of  the  latter  company,  Maryland,  3  Wall.  210.  But  if  the 
18  guUty  of  a  fraud  on  the  public,  charter  contains  such  a  contract, 
and,  as  equity  deals  only  with  con-  the  breach  of  it  on  the  part  of  the 
scionable  demands,  is  not  entitled  to  State  furnishes  no  excuse  for  the 
have  another  company  restrained  neglect  of  the  company  to  repair  its 
from  furnishing  the  city  with  eleo-  road,  while,  at  the  same  time,  it  in- 
ttic  light  and  heat  Appeal  of  sists  upon  collecting  the  tolls.  Wasb- 
Scranton  Electric  Light  &  Heat  Co.,  ington  &c.  Turnpike  Co.  v.  Mary- 
<1888)  122  Pa.  St.  154.  The  contract  land,  3  Wall.  210. 
4 
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lege  or  franchise  be  clearly  expressed  in  the  charter  of  the 
corporation  or  in  a  statute  amendatory  thereof,  the  grant  will 
be  sustained  by  the  courts  as  a  contract  which  the  State  can 
not  impair.^  Thus  where  the  legislature  gives  to  one  company 
all  the  rights  and  privileges  of  another,  a  provision  in  the 
charter  of  the  latter  that  no  other  bridge  should  be  built  within 
two  miles  becomes  a  part  of  the  charter  of  the  former.'  And 
a  charter  to  another  company  authorizing  it  to  construct  a 
bridge  within  the  prohibited  distance  is  a  plain  violation  of 
the  contract  which  the  legislature  made  with  the  former  com- 
pany, and  as  such  is  in  contravention  of  the  federal  constitu- 
tion.' Although  a  State  may  give  an  exclusive  right,  for  the 
time  being,  to  particular  persons  or  to  a  corporation,  to  pro- 
vide a  stock  landing  and  to  establish  a  slaughter-house  in  a 
city,  it  has  no  power  to  continue  such  right  so  that  no  further 
legislature,  nor  even  the  same  body,  can  repeal  or  modify  it, 
or  grant  similar  privileges  to  others.^  The  constitution  of 
New  York  prohibits  the  legislature  from  passing  any  private 
or  local  bills  granting  to  any  corporation  the  right  to  build 
railways  or  any  exclusive  privilege  or  immunity.*  And  it  has 
been  held  that  this  inhibition  is  not  to  be  evaded  under  pre- 

1  New  Orleans  Gas  Ck>.  v.  Louisi-  mate  the  amount  of  revenues  re- 
ana  Light  &c.  Co.,  (1885)  115  U.  S.  ceived  by  plaintiff,  although  he  was 
660;  Louisville  Gas  Co.  v.  Citizens'  not  the  owner  of  the  land  at  his 
Gas  Co.,  115  XJ.  S.  683;  New  Orleans  landing,  but  was  a  trespasser;  the 
Water  Works  Co.  v.  Rivers,  115  U.  bridge  company  can  have  no  benefit 
a  674 ;  Buggies  v.  Illinois,  108  U.  S.  from  this  fact  It  is  not  to  be  taken 
5d6;  Wright  v.  Nagle,  101  XJ.  S.  791.  into  consideration  that  the  legisla- 
A  ferry  franchise  is  property  with  ture  might  repeal  the  law  under 
which  no  one  may  interfere,  any  which  plaintiff  had  the  exclusive 
more  than  with  other  property,  the  privilege  of  operating  a  ferry.  Ma- 
owner  of  the  franchise  not  having  son  v.  Harper's  Feny  Bridge  Co.,  SO 
abandoned  it.     Galconda  v.  Field,  W.  Va.  228. 

108  lU.  419.    But  one  may  ferry  his  ^  Chenango  Bridge  Co.  v,  Bingham- 

own  property  across  the  river  in  his  ton  Bridge  Co.  ( '*  The  Binghamton 

own  boat,  although  within  the  limits  Bridge  **  X  ^  Wall.  61. 

of  an  exclusive  ferry  privilege.    Al-  *  Chenango  Bridge  Co.  v,  Bingham- 

exandria,  Warsaw  &c.  Ferry  Co.  v.  ton  Bridge  Co.  (  "  The  Binghamton 

Wisch,  78  Mo.  655,  8.  a  39  Am.  Rep.  Bridge  Co."),  8  Wall.  61. 

685.    Upon  a  suit  to  recover  dam-  *  Butchers'  Unioi^  dtc.  Co.  v.  Gre&- 

ages  to  plaintiff's  ferry  franchise,  cent  City  &c  Co.,  Ill  U.  S.  746. 

caused  by  the  erection  of  a  bridge  &  N.  Y.  Const,  art.  iU,  g  16. 
near  the  ferry,  it  is  proper  to  esti- 
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tense  of  amending  the  charter  of  a  pneumatic  tube  company 
granted  before  the  adoption  of  the  constitution,  the  effect  of 
the  amendment  being  to  so  enlarge  its  powers  as  to  authorize 
its  construction  of  an  underground  railway.^ 

§  28.  Of  the  police  power. —  The  prohibition  in  the  federal 
constitution  against  the  passage  of  State  laws  impairing  the 
obligation  of  contracts  has  no  peculiar  application  to  the 
rights  of  artificial  persons  distinguishing  them  from  natural 
persons.  The  vested  rights  of  both  are  equally  sacred;  and 
both  are  equally  subject  to  legislative  control.*  All  that  was 
decided  by  the  Dartmouth  College  case  and  the  line  of  cases 
following  it  was,  that  the  charter  of  a  private  corporation  is, 
or  rather,  may  oontam^  one  or  more  of  those  contracts  which 
the  State  shall  not  impair.^  Subject  to  this  and  other  ''  con- 
stitutional limitations,  the  rights  of  all  persons,  whether  nat- 
ural or  artificial,  are  under  such  legislative  control  as  the 
legislature  may  deem  necessary  for  the  general  welfare,  and 
it  is  a  fundamental  error  to  suppose  there  is  any  difference  in 
this  respect  between  the  rights  of  natural  and  artificial  per- 
sons. They  both  stand  upon  precisely  the  same  footing. 
While  personal  liberty  is  guarantied  by  the  constitution  to 
ever^  citizen,  yet,  by  disregarding  the  rights  of  others,  one 
may  forfeit  not  only  liberty,  but  even  life  itself.    So  a  corpo- 

lAstor  v.  Arcade  Q^.  Co.,  (1889)  o£fensive  to  the  senses;'  that  it  is  for 

118  N.  Y.  98.  the  protection  of  the  public  health, 

>  Boeton  Beer  Co.  v.  MaasachusettB,  morals,  and  safety,  make  it  neces- 

97  U.  S.  25,  82.    "The  general  rale  sary  that  the  government  should 

is,  undoubtedly,  as  stated  above,  that  never  bargain  away  this  power,  or 

the  charter  of  a  fsorporation  is  a  con-  part  with  it,  if  it  is  to  properly  per- 

tract,  and  that  a  State  can  not  alter  form  the  duties  it  owes  to  its  citi- 

or  revoke  it  without  the  consent  of  zens."    Smith  on  Private  Corpora- 

the  corporation ;  but  there  is  a  cer-  tions,  28. 

tain  class  of  legislation  which  applies,  'Stone  v.  Mississippi,  101  U.  S. 

the  courts  have  held,  to  corporations  816. 

no  leas  than  to  natural  persons,  in  *In  Long's  Appeal,  87  Pa.  St.  114, 

spite  of  the  constitutional  prohibi-  the  court  said  that  the  rights  of  ar- 

tfon,"    •    •    •    viz. :    "  that   which  tificial  persons  were  not  more  sacred 

the  States  have  passed  in  the  exercise  than  those  of  natural  persons,  and 

of  their  police  power.    The  very  nat-  that  while  the  legislature  could  not 

ure  of  this  power ;  the  fact  that  it  is  impair  either,  it  might  regulate  both 

exercised  '  to  regulate  unwholesome  and  provide  the  mode  in  which  they 

trades,  slaughter-houses,  operations  should  be  enforced. 
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ratioa  by  refasing  to  oonform  to  the  laws  of  its  oreatioo,  or 
b^  sa  conducting  its  basiaess  affairs  as  to  defeat  the  objeets 
and  purposes  of  ita  promoters  and  the  design  of  the  legislatare 
in  creating  it,  may  forfeit  its  right  to  further  carry  on  its 
business,  and  also  its  existence  as  an  artificial  being."  ^  The 
State  not  only  possesses  the  power,  but  it  is  its  duty  also,  to 
provide  for  the  protection  of  the  lives,  health  and  property  of 
its  citizens  and  to  preserve  the  public  order  and  morals.  These 
are  the  ends  of  all  government,  to  which  both  natural  and 
charter  rights  are  subject,  and  no  legislature  can  contract 
against  the  performance  of  these  obligations  of  the  State  to 
its  citizens.'  Any  charter,  therefore,  by  which  the  legislature 
may  attempt  to  restrict  itself  or  future  legislatures  in  the  ex- 
ercise of  these  essential  attributes  of  sovereignty,  is  to  that 
extent  void.' 

§^29.  Sundry  examples  of  the  exercise  of  the  police 
power » — In  accordance  with  the  principles  explained  in  the 
foregoing  section,  it  is  held  that  the  legislature  of  the  State 

^Ward  V,  FarweU,  07  lU.  598;  and  they  are  to  be  attained  and  pro- 
Smith  on.  Private  Ck>rporatioii8,  20,  vided  for  by  each  appropriate  means 
8Z»  as  the  legislative  discretion  mayde- 

3  Butchers'  Union  &o.  Go.  v.  Ores-  vise.    That  discretion  can  no 'more 

cent  City   &c.  Ca,  111  XT.  S.  746;  be  bargained  away  than  the  power 

Stone  v.  Mississippi,  101  U.  S.  814;  itself."    Hare's  American  Constitu- 

North western  Fertilizing  Co.  v.  Hyde  tional  Law,  615 ;  Bartemeyer  v,  Iowa, 

Park,  97  U.  S.  669;  Boston   Beer  18  WaU.  129;  Boyd  v.  Alabama,  94 

Cob  V.  Massaohusetts,  97  U.  S.   25.  XJ.  &  645. 

"Whatever  differences   of  -opinion  *Tiedeman's   Limitations  of   the 

may  exist  as  to  the  extent  and  bound-  Police  Power,  680.    The  legislatm^ 

aiiee  of  the  police  power,  and  how-  "  can  not  bare^ain  away  the  pnbHd 

ever  difficult  it  may  be  to  render  a  health  or  pubMo  morals,"  and  author- 

satisfactory  definition   of  it,  there  ity  granted  by  statute  to  corporations 

seems  to  be  no  doubt  that  it  does  ex-  or  individuals  to  engage  in  particnlar 

tend  to  the  protection  of  the  lives,  private  businese  detrimental  to  the 

health  and  property  of  the  citizens,  public,  does  not  constitute  a  contract 

aHd  to  the  preservation  of  good  order  preventing  the  withdrawal  of  such 

and  the  public  morals.    The  legisla-  authority.    Boston  Beer  Ca  v*  Ma»» 

tnre  can  not  by  any  contract  divest  sachusetts,  97  U*  S.  26  ;•  Northwest* 

itself  of  the  •  power  to  provide  for  em  Fertilizing  Co.  v,  Hyde  Park,  97 

these  objects.    They  belong  emphat-  XJ.  S.  659 ;  Boyd  v.  Alabama,  94  XT.  a 

ioally  to  that  class  of  objects  which  645;  Stone  v,  Mississippi,  101  XT.  S. 

demand   the     application     of   the  814;  Batchers^  Union  Cat;.  CinBaoeiit 

maxim,  Salu$  populi  9Uprema  leo^  City  Co.,  Ill  XJ.  S.  718. 
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can^net,  1^  the  charter  of  a  lottery  ooupanyyinake  a  contnaet 
agabttt^ftttiire  regulation  or  sappresBioci  of  lotteries;^  noffay 
theoharter  of :  a  company  for  the  ^^  purpose  of  mamifactarnig 
malt  liqnors,"  oontract  a^inst  future  regulations  or  snppra»- 
ami  of  taaffio  in  intoxioating  liquors^'  neither  is  the  ezereM 
of  the  poltoe  power  with  respect  to  ntiiaattoes  within  the  con- 
stttatioBal  prohibition.  This  power  belonged  to  the  States 
pnor  tO'  their  ratrfioation  of  the  federal  compact.  ^^  They  did 
not  tarrender  it  then,! and  they  all  faaira  it  now."*    Thiuia 

1  Stone  V.  Mississippi,  101 TJ.  S.  614.  terprise  in  which  the  association  is 
Indiana  Const,  art  xv,  §  8,  provides  engaged  being  a  lottery.  State  «• 
that "  no  lottery  rtiall  be  authorised,  Overton,  10  Nev.  18S. 
nor  shall  the  sale  of  lottery  tickets  'Boston  Beer  Oo. «.  llassaohnsettSy 
be  allowed;"  and  it  is  held,  that  97  U.  S.  25,  82,  where  it  was  said* 
this  proyision  is  not  a  mere  check  "the  plaintiff  in  error  was  inoorpo- 
npon  f nthre  legislation,  bat  is  pro-  rated  *  for  the  porpose  of  mannfaet- 
hibitive  of  lotteries  and  the  sale  of  nring  malt  Uqnors  in  all  their  V9^ 
lottery^tickets.  '  State  v.'  Woodward,  rieties,'  it  is '  tree ;  ^and  •  ^e  right*  to 
89Ind.  110.  By  Tirtne  of'this  con-  manufacture  undoabtedly,  as  tha 
stitational  proyision,  and  of  Indiana  plaintifPs  connsel  contends,  inclodad 
Bey.  St.  1881,  §  20T7,  passed  in  ac-  the  incidental  right  to  dispose  of  tiia 
oordance  therewith,  the  sale  of  tick-  liquors  maaiif  actured.  But  although 
ets  by  a  lottery  corporation  char-  this  right  or  capacity  wss  thus 
tered  by  the  Territory  of  Indiana  in  granted  in  the  meet  unqualified 
1807  is  UlegaL  The  obligation  of  form,  it  oannot  be  construed  as  con- 
tbe  contract  with  the  corporation  is  f  erring  any  greater  or  more  sacMd 
not  impaired,  for  the  constitutional  "fi**  than  any  citizen  had  to  mann- 
and  legislative  prohibition  is  within  facture  malt  liquor,  nor  as  ezempt- 
tfae  exercise  of  the  police  power,  and  ing  tee  corporation  from  any  control 
m  tbe  interest  of  pdMic  moriils.  therein  to  wWoh  a  oitiaen  w«uld>be 
State  V.  Woodward,  89  Ind.  110,  »ubject  if  tMe  interest  of  ^e  osoi- 
a  C  46  Am.  'Bep.  160,  following  munl^  ahould  *i«q«ife  it."  ;BIm 
Stone  V.  Mississippi,  161  U.  S.  814,  oharter  of  the  Baston  fiett  Oom- 
and  oyemdfaig  ISIelhim  v.  State,  66  I«»y»  howeyer,  wae  granted  laitor 
Ind.  Q8&  The  Neyada  Statute  of  the  enactment  of  a  gtneml  statirte 
1881,  t5h.  116,  to  aid  the  Neyada  sul^jecting  aU  :<rtiarter8  to  «mmd- 
Beney  olent  Association  in  proy  iding  ment  or  repeal, 
means  for  the  care  and  mainte-  *  Northwestern  -Feitiliaing  Co.  v. 
nance  of  the  insane  inthat  State,  and  Hyde  Park,. »7  U.S.  669,  667.  Thia 
proyiding  that  it  shall' be  hiwf  ul  f  or  -power  •*' extertis  to  the  entise  prep- 
it  to  giye  puMic  eoteriainmentB,  to  erty  and  busineBS  within  their  tooal 
s^tidcetB  of  admission.'to  distrib-  jurisdiction.  *Both  ase -sut^geat^toit 
ute  among  'the  ticket4ioldeiB  per-  in  all  proper  cases,  it  rests  *upan 
aonal*property,  etc.,  andto'tegulate  the  fundanraotal  principle  ftiiat 
fSte  distribution  byvaflieor  other  eyeiy  ene  •  diall  so  use  his  own  as 
4itiiemee<lf  like- Character,  was 'held  'not  to  wrong  and  injune  .waother. 
uncQBStitntional,  ttie^aCheme  oren-  To    regulate  and  abate 


». 
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charter  authorizing  the  manufacture  of  animal  matter  into  a 
fertilizer  is  not  a  contract  guarantying  exemption  from  the 
exercise  of  the  police  power  of  the  State,  when  the  business 
becomes  a  nuisance  by  reason  of  the  growth  of  population 
around  the  locality  originally  selected.^  Upon  a  like  princi- 
ple telegraph  and  telephone  companies  whose  wires  have  be- 
come a  nuisance  in  the  streets  of  cities,  have  been  subjected 
to  the  control  of  the  police  power.^  And  gas  companies  have 
been  required  to  make,  at  their  own  cost,  such  changes  as 
public  convenience  or  security  requires.'    In  addition  to  this 

ig  one  of  its  ordinary  functions.**  '  Although  telegraph  lines  are  in- 
Northwestern  Fertilizing  Ga  v,  struments  of  oommerce,  a  city  has 
Hyde  Park,  97  U.  S.  6(S9,  ^7.  the  right  to  determine  how,  in  what 
1  Northwestern  Fertilizing  Co.  v,  manner,  and  upon  what  condition  a 
Bjde  Park,  97  U.  S.  659.  "  Every  telegraph  company  shall-  enter  the 
right,  from  absolute  ownership  in  city  and  pass  through  it  for  the  pur- 
property  down  to  a  mere  easement,  pose  of  communication,  or  aUowing 
is  purchased  and  holden  subject  to  the  citizens  of  the  country  to  oom- 
the  restriction  that  it  shaU  be  so  municate  by  telegraph  one  with  an- 
exercised  as  not  to  injure  others,  other.  But  where  a  telegraph  corn- 
Though  at  the  time  it  be  remote  and  pany  erects  poles  and  strings  wires 
inoffensive,  the  purchaser  is  bound  within  a  city,  under  authority  of 
to  know  at  his  peril  that  it  may  be-  an  ordinance  of  the  city  council, 
come  otherwise  by  the  residence  of  which  provides  that  such  authority 
many  people  in  its  vicinity,  and  that  or  privilege  shaU  expire  on  and  after 
it  must  yield  to  by-laws  and  other  a  certain  day  named  therein,  the 
regular  remedies  for  the  suppression  mayor  of  such  city  has  no  right  of 
of  nuisances.  In  such  cases  pre-  his  own  motion,  and  without  any 
soription,  whatever  the  length  of  express  direction  from  the  city  coun- 
time,  has  no  application.  Every  cil  and  without  notice  to  the  com- 
day's  continuance  is  a  new  offense,  pany,  to  cut  and  remove  the  wires 
and  it  is  no  justification  that  the  after  the  expiration  of  the  time  lim- 
party  oomplluning  came  voluntarily  ited  in  the  ordinance,  and  he  wiU  be 
within  its  reach.  Pure  air  and  the  liable  as  a  trespasser  for  so  doing; 
oomfortable  enjoyment  of  property  but  an  injunction  wiU  not  be 
are  as  much  rights  belonging  to  it  granted  to  restrain  the  city  author- 
as  the  right  of  possession  and  occ.u-  ities  from  interfering  with  the  oom- 
pancy.  If  population,  where  there  pany  in  replacing  the  wires,  because 
was  none  before,  approaches  a  nui-  this  would  enable  it  to  do  what  it 
sance,  it  is  the  duty  of  those  liable  has  no  logal  right  to  do  under  the 
at  once  to  put  an  end  to  it."  Coates  ordinance.  Mutual  Union  Tel^raph 
o.  The  Mayor  of  New  York,  7  Cowen,  Co.  v.  Chicago,  16  Fed.  Rep.  909. 
585;  Brick  Presbyterian  Church  v.  *  New  York  Acts  1848,  ch.  87,  §  18, 
Mayor  of  New  York,  5  Cowen,  588,  authorizing  them  to  lay  their  pipes 
542;  Hare's  American  Constitutional  through  city  streets,  does  not  imply 
Law,  617.  the  contrary.    Such  expenses  can- 
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subjection  to  the  police  power,  corporations  are  liable  also  in 
damages  to  private  persons  for  injuries  in  the  nature  of  pri- 
vate nuisance,  although  resulting  directly  from  the  exercise 
of  powers  and  privileges  granted  by  the  State.^ 

§  30.  Dedication  to  a  public  use  —  Munn  v.  Illinois. — The 

principle  that  there  is  no  peculiar  sanctity  attaching  to  the 
rights  and  property  of  artificial  persons  as  distinguished  from 
natural  persons,  that  both  are  equally  protected  by  the  con- 
stitution and  both  equally  subject  to  legislative  control,  finds 
a  further  application  in  the  regulation  of  property  dedicated 
to  a  public  use.  Whenever  any  person  pursues  a  public  call- 
ing and  sustains  such  relations  to  the  public  that  the  people 
must  of  necessity  deal  with  him,  and  are  under  a  moral  duress 
to  submit  to  his  terms  if  he  is  unrestrained  by  law,  then  in 
order  to  prevent  extortion  and  an  abuse  of  his  position,  the 
price  he  may  charge  for  his  services  may  be  regulated  by  law.' 
When  private  property  is  ^^  affected  with  a  public  interest  it 
ceases  to  he  juris  privati  only."  This  was  said  by  Lord  Ohief 
Justice  Hale  more  than  three  hundred  years  ago  in  his  treatise 
De  Portihvs  Maris^  and  has  been  accepted  without  objection 
as  an  essential  element  in  the  law  of  property  ever  since. 
Property  does  become  clothed  with  a  public  interest  when 
used  in  a  manner  to  make  it  of  public  consequence  and  affect 
the  community  at  large.*  "  It  has  been  customary  in  England 
from  time  immemorial,  and  in  this  country  from  its  first  col- 
onization, to  regulate  ferries,  common  carriers,  hackmen,  bak- 
ers, millers,  wharfingers,  innkeepers,  et  cetera^  and  in  so  doing 
to  fix  a  maximum  of  charge  to  be  made  for  services  rendered, 
accommodations  furnished  and  articles  sold."*  '^To  this  day 
statutes  are  to  be  found  in  many  of  the  States  upon  some  or 

not  be  included  in  an  aaeessment  for  Eorkham  v.  Shawcrass,  6  T.  R.  17;  3 

regulating   and  grading  a  street  Peake  N.  P.  a  186 ;  10  M.  ft  W.  415 ; 

In  re  Deering,  98  N.  Y.  861.  Ogden  v.  Saunders,  13  Wheat.  269; 

1  Baltimore  &  P.  R.  Ca  v.  Fifth  MUls  v.  County  CommisrionerSy  4  HL 

Baptist  Church,  108  XJ.  S.  817.  68;  Trustees  of  Schools  v.  Tatman, 

s  Commonwealth    v.    Duane,    98  18  Dl.  87. 

Mass.  1;  State  v.  Perry,  6  Jones,  *  1  Harg.  Law  Tracts,  781 

(N.  C.)  L.  263;  State  v.  Nixon,  6  «Munn  v.  lUhiois,  (1878)  94  U.  a 

Jones,  (N.  C.)  L^  268 ;  Bac.  Abr.  tit  118,  126. 

"Carriers"  D.;  Murray's  Lessee  v.  ^Munn  v.  Illinois,  94  U.  a*  118^ 

Hoboken  L.  ft  L  Co.,  18  How.  272;  126. 


all  these  subjeets ;  and  we  think  it  has  never  yet  been  snocess* 
f  oUy  contended  that  such  legislation  came  within  any  of  the 
constitutional  prohibitions  against  interference  with  private 
property."  *  "  When  therefore  one  devotes  his  property  to  a 
use  in  which  the  public  has  an  interest,  he  in  effect  grants  to 
the  public  an  interest  in  that  use  and  must  submit  to  be  oon- 
trolled  by  the  public  for  the  common  ^ood  to  the  extent  of 
the  interest  he  has  thus  created.  He  may  withdraw  his  grant 
by  discontinuing  the  use,  but  so  long  as  he  maintains  the  use^ 
he  must  submit  to  the  control."' 

^31.  Extension  and  eritleism  of  the  dfoctrlne  of  Knnn  v. 
Illinois. —  The  principle  enunciated  in  Munn  v,  Illinois '  with 
respect  to  the  regulation  of  grain  elevators,  hi^  been  applieid 
again  in  the  line  of  decisions  known  as  the  ^'  Granger  Ca9e8," 
and  in  the  ^'  Eailroad  Commission  Casqs."  The  Granger  Caa^ 
^^  decided  that  railroads  are  subject  to  the  anpervision  and 
control  of  the  legislatui^,. like  all  carriers  at  common  law,  be> 
ing  engaged' in  a  public  employment  affecting  the  public  in- 
terest, and  therefore,  under  the  decision  of  'Jj/Dirm  v.  Illinois, 
subject  to  legislation  as  to  the  rates  of.  fare  and  freight,  nnless 
protected  by  th^ir  charters;  that  in  the  jabsence  of  charter 
contracts  the  charges  by  railroad  companies  for  services  within 
the  State  may  be  limited  by  the  legi^toce  |tn4  ^  maxinmpi 
of  charges  prescribed;  that  where  the  Statfe  ccmstitutioii  re- 
serves a  right  of  amendpient  or  repeal,  the  lej;islature  may 
prescribe  a  mwm^V^y  Mtbough  the  charter  ^uthoriz^  such 

1  <<  With  the  fifth  amendment  in  224,  g  2,**    Mann  v.  lUin^iB,  94  U.  & 

force,  congreaB   in   1890   conferred  118,  125. 

power  upon  the  city  of  Washington  '  Munn  v,  Illinois,  04  U.  S.  118, 126. 

'  to   regulate    .    •    .    the  rates  of  In  Buffalo  K  6.  ft  Co.  v.  Buffalo 

wharfage  at  private  wharves,   ...  St.  R.  Co.,  (1889)  111  N.  Y.  182,  it  waa 

the  sweeping  of  chimneys,  and  to  fix  held  that  although  a  contract  be- 

tt^   rate   of   fe^   therefor    .    .    •  t ween  two  street  railway  companies 

ai^d  the  .weight  and  quality  of  bread.'  respecting  rates,  was  terminated  by 

8  Stat  587,  g  7 ;  and  in  1848,  *  to  make  N.  Y.  Act  of  1876,  requiring  a  reduo- 

ail  necessary  regulations  respecting  ^ion  in  charges,  yet,  the  matter  be- 

hackney  ^^^krriagep  an4  the  rates  of  ing  within  the  police  power  of  the 

ffo^  qf  tj^  isame,  ^d  the  rates  of  State,  the  statute  was  not  unconsti- 

hauling  by  cartmen,  wagoners,  car-  tutional  as  iqapairing  the  obligation 

ff^i^  ^d  fira^oiefi,  ^^^d  ^e  ,r^tes  of  of  contracts, 

com  mission  of  auctioneers.'    9St^t.  .'9417.,  9. 118. 
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ch^ges^s  aire  reasonable;  that  more  than  tiiid  max  imam  fixed 
bj  the .  legislal^y re  cannot  be  recovered  by  the  company  by 
showing  tjbat  the  amount  charged  n^as  no  more. than  reason* 
able  for  the  seryices."  ^  ^^  The  '  Railroad  Commission  Cases ' 
aflSrm  tl^e  ^  Granger  Cases/  and  go  beyond  them,  sustaining 
the  validity  of  a  statute  regulating  rates  of  transportation 
aad  creating  a  State  board  of  commissioners  to  supervise  and 
enforce  the  same." '  ^^  The  power  of  a  3tate  to  regulate  the 
charges  of  railway  companies  for  the  transportation  of  per- 
sons and  property  within  her  limits  is  governmental,  and  if  it 
can  be  bargained  away  at  .all,  it  can  only  be  by  words  of  posi- 
tive  grant,  or  somethipg  which  is  in  law  equivalent.  If  there 
is  a  reasonable  doubt,  it  is  to  be  resolved  in  favor  of  the  ex- 
istence of  the  power.  A  surrender  of  such  powers  ^  ought 
not  to  be  presumed  unless  the  purpose  appears  to  have  been 
deliberately  .entertained  and  is  distinctly  expressied.' " '  Upon 
the  same  principle  the  State  may  regulate  telephone  charges. 
The  fact  that  telephones  are  patented  is  immaterial;  nor  does 
such  regulation  ^*  take  "  property  so  S3  to  unlawfully  interfere 
with  vested  rights.^  And,  the  rule  has  been  applied  again 
in  the  regulation  of  charges  for  supplying  gas.    For,  it  has 

i'*The  Dtvtmoii^  CoUege  Case  B.  Go.   «.  Ackley,  i^  U.  a  179; 

•nd  Priva^  CcrporationB,"  bj  Will-  Winona  &  St.  P.  B.  Co.  v.  Blak^,  H 

ma  P.    Wells,  (1886)  9  Am.  Bar  U.  S.  180;  Stone  v.  Wiaoonain,  94 

AflBoc.  Bep.  329,  247,  citing  Chicago,  U.  S.   181 ;  Buggl^B  v.  XUinoja,  108 

R  &  Q.  B.  Co.  V.  Iowa,  (1876)  94  U.  a  56d. 

U.a  165;  Peik  v,  Chicago  &  N.  B.  '"The   Dartmoutfi  CoUege  Oaae 
Po.,  (1876)  94  U.  a  164,  178,  wheie  and  Priyate  CorpoiAtions,"  by  Will- 
Chief  Justice  Waite  said,  '*As  to  tarn  P.  Wells»  (1886)  9  Am.  Bar  Assoc, 
the  claim  that  the  courts  must  de-  Bep.  2S9,  diS,  citing  Baikoad  Com- 
cifde  wh^t  is  reasonable, ^M^d  not  the  misaion  Cases*  116  U«  a  807. 
l0gi$latut^    This  is  not  new  to  this  >  Hare's  American  Constitutioaal 
qaae.    It. has  been  fully  considered  Law,  667,  eiting  Providence  Bunk  v, 
in  ,]di|inn  v.  Illinois,  (94  U.  S.  118.)  Billings,  4  Peters,  514,  561;  Stone  v, 
Wjtiei^  proper^  has  been   clothed  Farmers'  lx)an   ^  Trust   Co.,  116 
with.a  public  in]t;erest,Uiele^atvre  U.  S.  S07,  825;  Railroad  Company 
may  fix  fii  linut  to  that  w^ich  shall  v,  Marylaod,  .21  Wall.  .456 ;  Chicago, 
in  ]aw  be   reason^le  for  its  use.  B.  &  Q.  R.  Co.  t\  Iowa,  (1876)  94 
Xhis  limit  bi^ds  the  courts  .as  well  U.  S.  .165;  Joggles  v.  Illinois,  108 
J9»  Ae  j^wylB.    Jf  it  hiis  he^n  iw-  U.  S.  m,  581. 
pE«!pfsrly  flz^  the,  legislature,  n^t  «Hockett  v.  State,  106  Xnd..S60| 
the  CQurts,  mjifft  be  |ipppaled.  to  for  s.  a  56  Am.  Bep.  20U 
the  ctifwpe.'*    ChimSQ^  M.  4t  St.  P. 
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been  said,  the  manafactnre  of  gas,  and  its  distribution  by 
means  of  pipes  laid,  under  legislative  authority,  in  the  streets 
and  ways  of  a  city,  is  not  an  ordinary  business  in  which  every 
one  may  engage,  as  of  common  right,  upon  terms  of  equality ; 
but  it  is  a  franchise  relating  to  matters  of  which  the  public 
may  assume  control.  Accordingly,  an  agreement  between  a 
city  and  a  gas  company  for  the  supply  of  gas  for  a  period 
longer  than  that  authorized  by  law  will  not  affect  the  right 
of  the  city  to  fix  the  price  after  the  expiration  of  the  legal 
time.^  And  in  Oalifornia  it  is  held  that  water  companies, 
formed  under  the  act  of  1858,  have  no  right,  which  the  State 
is  prohibited  by  the  constitution  of  the  United  States  from 
impairing  or  taking  away,  to  have  their  charges  fixed  by  a 
commission  made  of  persons  selected  as  required  by  that  act.* 
The  State  can  not,  however,  impose  restrictions  which  render 
their  franchises  less  beneficial  to  the  corporation.*  The  doo- 
trine  of  Munn  v,  Illinois  and  the  Granger  Cases  has  been 
made  the  object  of  vigorous  attack.  It  has  been  declared  to 
be  subversive  of  the  rights  of  private  property,^  and  to  destroy 

• 

'  State  V.  IrontonGhis  Co.,  87  Ohio  as  to  its  nse  and  employment  and 

St.  45.  non-interf erenoe  with  its  tiUe  and 

>  Spring  VaUey  Water  Works  v,  possession.''    *' The  Dartmouth  Gol- 

Schottler,  (1883)  110  XT.  S.  847,  860,  lege  Case  and  Private  Corporations," 

851,  Field,  J.,  dissenting.  by  WiUiam  P.  Wells,  (188(0  9  Am. 

*  In  City  of  Erie  v.  Erie  Canal  Co.,  Bar  Aasoo.  Bep.  229.    See  also  dia- 

59  Pa.  St.  174,  the  charter  of  a  oom-  senting  opinions  of  Jostices  Harlan 

pany  gave  them  the  right  to  a  canal  and  Field,  in  the  Railway  Commia- 

which  had  been  constructed  by  the  sion  Cases,  116  U.  S.  807.     *'  These 

State;  and  it  was   held  that  they  decisions    assert    principles    which 

oould   not  be   compeUed  to   build  have  not  received,  and,  as  we  ba> 

bridges  over  the  canal  at  the  points  lieve,  can  not  receive,  the  assent  of 

where  it  intersected  the  public  high-  the  most  weighty  professional  opin- 

ways.  ion.  The  reasoning  of  the  dissenting 

4  **  The  decisions  seem  to  us  to  be  opinions  seems  to  us  to  be  unanswer- 
'  subversive  of  the  rights  of  private  able.  These  express  with  cogent 
property,  heretofore  believed  to  be  logic,  abundant  authority  and  mas- 
protected  by  constitutional  guaran-  terly  strength  the  consequences  of  a 
ties  against  legislative  interference ; '  doctrine  that  the  legislative  power 
they  hold  that '  all  property  and  aU  can  be  unchecked,  in  its  interference 
business  of  the  State  are  held  at  the  with  business  essentiaUy  private,  or 
mercy  of  the  legislature;'  they  de-  its  prescription  of  the  compensation 
prive  private  and  corporate  owners  which  private  and  corporate  owners 
of  their  property  absolutely,  although  shall  receive  for  the  use  of  their 
under  the  guise  of  mere  regulations  property."     '*The  Dartmouth  Ckil- 
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practically  all  the  guaranties  of  the  constitution  and  of  the 
common  law  invoked  for  the  protection  of  vested  corporate 
rights.^ 

§  32.  Of  statntes  creating  a  new  or  modifying  or  abolish- 
ing an  old  remedy. —  The  constitutional  prohibition  of  laws 
impairing  the  obligation  of  contracts  has  no  application  to 
statutes  modifying  or  abolishing  an  existing  remedy  or  pro- 
viding a  new  one.  In  this  respect  again  there  is  no  distinc- 
tion between  natural  and  artificial  persons.  The  rights  of 
both  are  equally  sacred ;  both  are  equally  subject  to  legisla- 
tive control;  and  so  long  as  no  new  burden  is  imposed  upon 
corporations  which  might  not  be  lawfully  laid  upon  natural 
persons,  the  State  has  an  undoubted  right  to  provide  new 
remedies  by  which  to  enforce  the  duties  of  corporations  to  the 
public  or  to  redress  injuries  occasioned  by  their  acts.'  For  all 
grants  of  corporate  privileges  and  franchises  are  subject  to 
the  condition  that  they  shall  not  be  abused,  nor  employed  to 
defeat  the  ends  for  which  they  were  conferred,  and  to  an 
equally  implied  condition  that  the  legislature  may  prescribe 
such  reasonable  regulations  as  will  secure  the  ends  for  which 
the  corporation  is  organized,  provided  such  regulations  do  not 
interfere  with  or  obstruct  the  enjoyment  of  the  corporate 

lege  Case  and  Private  Corporations,"  faoe  of  a  charter  authorizing  a  oom- 
bj  William  P.  Wells,  (1886)  9  Am.  pany  to  charge  reasonable  rates,  pre- 
Bar  Assoc.  Bep.  220,  249.  scribe  what  rates  shaU  be  deemed 
iln  Stone  v,  Wisconsin,  (1S76)  94  reasonable  for  services  rendered,' 
XJ.  S.  181,  Justice  Field,  referring  to  can  receive,  it  seems  to  us,  but  one 
Munn  v.  Illinois,  94  U.  S.  113,  said:  answer,  viz.:  the  constitutional  in- 
'*  So  long  as  that  decision  remains,  hibition  is  of  no  effect."  *'  The  Dart- 
it  wiU  be  a  waste  of  words  to  discuss  mouth  Ck>Uege  Case  and  Private 
tiie  questions  argued  by  counsel  in  Corporations.*'  by  William  P.  Wells, 
these  cases.  That  decision  in  its  wide  (1886)  9  Am.  Bar  Assoc.  Bep.  229, 
sweep  practically  destroys  all  the  250. 

guaranties  of  the  constitution  and  of  '  McCurdy's  Appeal,  65  Pa.  St  290 , 

the  common  law  invoked  by  counsel  McElrath  v.  Taggart,  55  Pa.  St.  189 ; 

for  the  protection  of  the  rights  of  Long's  Appeal,  87  Pa.  St.  114;  Union 

the  railroad  companies.**  And  again  Canal  Co.  v.  QilfiUin,  98  Pa.  St.  95  y 

it  18  said,  *'  the  question  '  to  what  Sanders  v.  Hillsborough  Ins.  Co.,  44 

purpose  can  the  constitutional  pro-  N.  H.  238;  Louisville  County  v,  Bal- 

hibition  upon  the  States,  against  im-  lard,  2  Met.  (Ky.)  165 ;  Hare's  Ameri- 

pairing  the  obligation  of  contracts,  can  Constitutional  Law,  421,  600. 
bo  invoked,  if  the  State  can,  in  the 
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within  the  exemption.^  Upon  the  same  principle  the  privilege 
of  exemption  from  taxation  is  constrned  to  be  the  especial 
privilege  of  the  corporation  to  which  it  is  granted ;  and  it  does 
not  pass  to*  its  successor  unless  the  law  granting  the  exenip^ 
tion  expresses  a  clear  intent  to  that  effect.'  When,  however, 
the  intention,  to  confer  an  immunity  from  taxation  is  dis- 
tinctly expressed,  or  is  a  necessary  inference  from  the  words 
employed,  the  court  will  not  resort  to  a  strained  interpretation 
for  the  sake  of  withholding  a  privilege  which  may  have  been 
the  chief  inducement  to  the  acceptance  of  the  grant  or  char- 
ter.' The  exemption  may  be  lost  by  acquiescence  in  the  im- 
position of  taxes.^ 

155;  Hare's  American  Constitutronal  Arundel  Ck>ant7,  108  U.  S.  1.    Bat 

Law,  666.  see  Humphrej  v.  Peque8»  16  Wall. 

1  Bank  of  Commefce  V.  Tennessee,  244;  Tennessee  v,  Whitworth,  117 
104X1.8.498.  U.S.  189. 

2  Morgan  v.  Louisiana,  93  U.  S.  *  Farrington  v.  Tennessee,  95  U.  S. 
217 ;  Wilson  v.  Gkiines,  108  U.  S.  417 ;  679 ;  Ck)znmonwealth  v.  PennsylTania 
Louisville  &'  N.  R.  Co.  v.  Palmes,  Canal  Co.,  66  Pa.  46,  65;  NewTork 
109  U.  S.  214;  Memphis  R.  Co.  v.  &  E.  B.  Co.  v.  Sabin,  26  Pa.  St.  242. 
Commissioners,  112  U.  S.  609.  Thus  « In  Given  v.  Wright,  117  XT.  &  648, 
a  grant  to  one  company,  of  the  pow-  it  was  held  that  the  long  acqules* 
ers,  rights  and  privileges  of  another,  oence  of  the  land  owners  under  the 
for  the  purpose  of  making  and  using  imposition  of  taxes,  itdsed  a  pre* 
a  railroad,  carries  with  it  only  such  sumption  that  the  exemption  which 
rights  and  privileges  as  were  essen-  once  existed  had  been  surrendered, 
tial  to  the  operation  of  the  other,  as  it  was  a  franchise  or  privilege 
and  does  not  include  an  exemption  which  could  be  lost  by  acqaiscence. 
from  taxation,  which  was  one  of  the  The  court  expressed  the  opinion  that 
privileges  of  that  company.  Mem-  if  the  question  in  New  Jersey  v.  Wil- 
phis  &  C.  R  Co.  V,  Gaines,  97  XJ.  S.  son,  7  Cranch,  164,  were  a  new  one, 
697 ;  Annapolis  Sco.  B.  Co.  v,  Anne  it  might  be  differently  decided. 
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§  M.  Of  the  reserTed  power  of  amendment  and  repeal.— 

After  the  decision  of  the  Dartmouth  Oollege  case,  by  which 
the  charters  of  private  corporations  were  declared  to  be  within 
the  protection  of  the  constitutional  prohibition  of  laws  impair- 
ing the  obligation  of  contracts/  it  became  customary  for  State 
legislatures,  in  granting  acts  of  incorporation,  either  to  limit 
the  duration  of  corporate  life  or  to  reserve  to  the  State  the 
power  of  amendment  and  repeal.  General  statutes  also  were 
passed,  and  constitutional  provisions  adopted  by  which  the 
States  reserved  the  power  to  amend  and  repeal  the  charters 
of  all  corporations  not  expressly  excepted  from  the  operation 


1  Vide  iupra,  %11eiaeq. 
6 
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thereof,^  while  in  several  States  the  constitutions  provide  that 
the  exercise  of  the  police  power  of  the  State  shall  never  be  so 
construed  nor  abridged  as  to  permit  corporations  to  conduct 
their  business  in  such  manner  as  to  infringe  the  equal  rights 
of  individuals  or  the  general  well-being  of  the  State.'  And, 
for  the  purpose  of  acquiring  control  over  corporations  created 
prior  to  the  adoption  of  these  precautionary  reservations,  the 
constitutions  of  several  States  provide  that  no  general  or  spe- 
cial law,  for  the  benefit  of  corporations  existing  at  the  timje  of 
the  adoption  of  the  constitution,  shall  be  passed,  except  upon 
condition  that  the  corporation  shall  thereafter  hold  its  charter 
subject  to  the  provisions  of  the  constitution;'  and  in  other 
States  a  similar  condition  is  annexed  to  all  general  or  special 
laws  in  favor  of  railway  corporations.^  In  others,  again,  all 
existing  charters  or  grants  of  special  or  exclusive  privileges, 
under  which  a  hoiia  fide  organization  had  not  taken  place  at 


^Me.  Laws  of  1881;  Mass.  Rev.  and  Alabama.  Btimson's  American 
Stat  ch.  44,  §  23 ;  Mass.  Qen.  Stat.  Statutory  Law,  g  442.  In  Iowa, 
ch.  68,  §  41 ;  N.  Y.  Ck)n8t.  of  1846,  laws  creating  corporations  can  be 
art  viii,  g§  1  &  2;  In  re  New  York  altered  and  repealed  only  on  a  two- 
Elevated  R  Co.,  (1877)  70  N.  Y.  thirds  vote  of  each  house  of  the  leg- 
827;  Johnson  v,  Hudson  River  R.  islature  present  Iowa  Const,  (1857) 
Co.,  (1872)  49  N.  Y.  455;  Bank  of  art  viii.,  g  12;  whUe  in  Michigan 
Chenango  v.  Brown,  (1868)  26  N.  Y.  they  can  not  be  altered  or  amended 
467;  Ashueloc  R.  Co.  v.  Elliott,  58  without  a  two-thirds  vote  of  each 
N.  H.  451,  454;  Taylor  on  Corpora-  house  elected.  Mich.  Const,  (1850) 
tions,  g496  et  seq.  In  many  States  art.  zv.,  g  8.  In  Texas  aU  privileges 
all  charters  or  special  acts  creating  and  franchises  are  subject  to  control 
corporations  may  be  altered  or  re-  by  the  legislature,  also  aU  laws 
peided.  Stimson's  American  Statu-  granting  a  right  to  collect  freightSy 
tory  Law,  g  442^  citing  the  con-  fares,  tolls  or  wharfage.  Stimson's 
stitutions  of  Maine,  New  York,  American  Statutory  Law,  g  442. 
Pennsylvania,  Wisconsin,  Maryland,  >  Stimson*8  American  Statutory 
Delaware,  North  Carolina,  Arkansas,  Law,  g  444,  citing  the  constitutions 
Oregon,  Nevada,  Colorado  and  Ala-  of  Qeorgia,  Louisiana,  Missouri, 
bama.  And  all  general  laws  for  the  Pennsylvania,  California  and  Colo- 
creation  of  corporations  may  be  al-  rado. 

tered  or  repealed  under  the  constitu-  *  Stimson's    American    Statutory 

tions  of  Maine,  New  York,  New  Jer-  Law,  g  444,  citing  the  constitutionfi 

sey,  Pennsylvania,  Ohio,  Michigan,  of    Arkansas,    Oeorgia,    Alabama, 

Wisconsin,  Iowa,  Kansas,  Nebraska,  Louisiana  and  Pennsylvania. 

Maryland,  North  Carolina,  Tennes-  ^Stimson's    American    Statutory 

see,  Arkansas,  California.    Oregon,  Law,  ^  414,  citing  the  constitutions 

Nevada,  Colorado,   South  Carolina  of  Missouri,  Texas  and  Colorado^ 
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the  timo  of  the  adoption  of  the  oonstitations,  are  declared  to 
be  void.* 

§  37.  Constrnetlon  of  constitutional^  statutory  and  char- 
ter reserrations. — Whether  the  reservation  of  the  power  of 
amendment  and  repeal  be  made  in  the  charter  of  the  company 
or  in  the  constitution  of  the  State  or  in  a  general  law,  it  is 
equally  valid  and  efFective,'  and  applies  to  all  charters  or  en- 
abling acts  thereafter  granted,'  unless  expressly  exempted 
therefrom,^  entering  into  and  becoming  a  part  of  the  contract 
between  the  State  and  the  incorporators,*  and  thus  placing 

^Stimson's  American  Statutory  a  contract  witMhe  corporation  made 
Law,  §  444,  citing  the  constitutions  in  a  supplement  thereafter  passed, 
of  West  Virginia,  Missouri,  Arkan-  New  Jersey  t;.  Yard,  95  U.  S.  104. 
888,  Alabama,  Pennsylvania,  Illinois,  ^  Holyoke  Water-Power  Co.  v.  Ly- 
Nebraska  and  Ck>lorado.  But  corpo-  man,  16  Wall.  500;  Hege  v.  Rich- 
rations  regularly  chartered  by  the  mond  &  D.  R.  Co.,  09  U.  S.  848, 
legislature  under  the  Georgia  consti-  where  it  was  held  that  a  charter  con- 
tationof  1868,  did  not  become  extinct  f  erring  upon  one  corporation  the 
hj  a  failure  to  organize  and  act  be-  same  rights,  privileges  and  immuni- 
fore  the  adoption  of  that  of  1877.  ties  possessed  by  a  certain  other 
The  law  does  not  so  declara  Atlanta  company,  whose  charter  was  not 
V,  Gate  City  Gkis  Light  Co.,  (1885)  71  subject  to  amendment,  does  not  con- 
Ga.  106.  f er  a  like  immunity  upon  the  former 

>Millert;.  New  York,  15  Wall.  478;  company.  But  when  a  corporate 
Pennsylvania  College  Cases,  18  Wall,  charter  declares  that  no  alteration 
190;  Holyoke  Water-Power  Co.  v,  or  amendment  shaU  be  made  with- 
Lyman,  15  Wall.  500 ;  Greenwood  v.  out  the  concurrence  of  the  corpora- 
Union  Freight  B.  Co.,  105  U.  S.  18;  tion,  there  is  a  clear  expression  of  a 
Shields  v,  Ohio,  95  U.  S.  819.  legislative  intent  to  except  such  cor^ 

>  Close    V,    Glenwood   Cemetery,  poration  from  the  general  right  of 

(1882)107  U.  Q,  466;  Miller  v.  New  amendment  or  repeal  reserved  by  the 

Tork,  15  Wall.  478;  Charleston  v.  State  constitution,  '*  unless  a  con* 

Branch,  15  Wall.  470;  Tomlinson  v.  trary  intent  be  expressed"  in  the 

JesBup,  15  WalL   54;  Pennsylvania  charter.    Louisville  Gas  Co.  v.  Citi- 

CoUege  Cases,  18  WalL  190;  In  re  sens'  Gas  Co.,  (1886)  115  U.  S.  688. 

Lee's  Bank  of  Buffalo,  (1860)  21  N.  Y.  In  Little  v.  Bowers,  (1885)  46  N.  J. 

9;  Commissioners  on  Inland  Fisher-  800,  a  provision  that  a  charter  sliould 

ies   V,  Holyoke  Water-Power  Co.,  not  take  effect  unless  the  company 

(1870)  104  Mass.  446 ;  and  cases  cited,  filed  a  written  assent  thereto  in  six 

mfnL    But  it  has  been  held  in  a  months,  was  held  not  to  indicate  any 

New  Jersey  case  that  a  provision  in  purpose  to  repeal  a  previous  legisla- 

a  supplement  to  a  charter  to  the  tive  provision  that  all  charters  should 

effect  that   such   supplement   and  be  subject  to  alteration,  suspension 

charter  might  be  altered  or  amended  and  repeal  by  the  legislature, 

by  the  legislature,  did  not  apply  to  ^Inre  Lee's  Bank  of  Buffalo,  (1860) 
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tbe  St^ikta,  with  respect  to  subsequently  oreated  corporations,  in 
the  position  which  it  would  have  occupied  had  the  decision  in 
the  Dartmouthx College  case  never  been  rendered.^    Thus,  for 

91  N.  Y.  9 ;  Commissioners  &o.  v,  property  in  the  burial  lots  had  been 
Holyoke  Water-Power  Ck>.,  (1870)  10.4  acquired  by  many  persona  And  in 
Mass.  446.  Greenwood  v.  Union  Freight  R.  Co., 
1  MilUr  V.  New  York,  16  Wall  478 ;  105  IJ.  8.  13.  it  was  held  that  if  the 
County  of  San  Mateo  v.  Southern  lep^islature  has  the  power  to  repeal 
Pacific  R.  Co.,  "The  Railroad  Tax  the  statute  under  which  a  company 
Cases,"  (188d)  8  Sawy.  288,  279,  s.  o.  was  organized,  it  may  charter  a  new 
18  Fed.  Rep.  722 ;  Detroit  v*  Detroit  company,  and  confer  the  same  pow- 
^  Howell  Plank  Road  Co.,  (1880)  48  ers  on  it  as  the  former  one  possessed ; 
Mich.  140 ;  Union  Passenger  R  Ck>.  and,  so  far  as  the  property  or  fran- 
v.  Philadelphia,  10}  U.  S.  628.  chises  of  the  old  company  are  neoes- 
Whenever  the  power  of  amendment  sary  to  the  public  use,  it  may  au- 
and  repeal  is  reserved,  it  may  be  ex-  thorize  the  new  one  to  take  them, 
ercised  to  change  or  modify  the  char-  on  making  due  compensation  there- 
ter  to  almost  any  extent  to  carry  for.  Annotations  of  0>unty  of  Santa 
into  effect  the  original  purposes  ot  Clara  v.  Southern  Pacific  R.  Ca,  by 
the  corporate  organization  and  se-  Robert  Desty,  18  Fed.  Rep.,  886, 
cure  due  administration  of  its  affaiirs,  447.  Cf,  "  Inviolability  of  Ck>rporate 
or  to  repeal  the  charter  altogether,  Charters,"  by  W.  P.  Wade,  16  West, 
so  as  to  terminate  absolutely  the  ex-  Jur.  521 ;  Annotations  of  New  Qr- 
istence  of  the  corporation  by  the  leans  Gas  Light  Co.  v.  Louisiaiia 
abrogation  of  "  the  organic  law  on  Light  4^  Heajt  Co.,  (1886)  by  H.  Camp- 
wbich  the  corporate  existence  de^  bell  Black,  22  Cent.  L.  J.  204;  *' State 
pends."  Miller  v.  New  York,  16  Regulation  of  Corporate  Profits,"  by 
WaU.  478 ;  Shield^  v.  Ohio,  95  U,  S.  Thomas  M.  Ck)oley,  187  North  Am. 
819*  In  Close  v.  Glen  wood  Ceme-  Rev.  205;  Leading  Article  by  Isaac 
tery,  (1862),  107  U.  9.  466,  where  the  F.  Redfield,  18  Am.  Law  Beg.  (N.  S.) 
act  incorporating  the  de£eD4ant  com*  1;  "Legislative  Regulatlcm  of  Cor- 
pany  provided  for  its  alteration  or  porate  Profits,"  by  E.  8.  Whitte- 
irepeaL  an  amendatory  act  which  more,  30  Alb.  L.  J.  8;  "Legislative 
authorized  the  owners  of  the  burial  Control  of  Corporations,"  (184Sf)  6 
LotP  to  elect  a  majority  of  the  tru^t-  Am.  L.  Mag.  89 ;  "  Legislative  Power 
leiQe,  who  were  thereby  oreated  a  to  Amend  Charters,"  by  William  L. 
board  to  cont^rol  and  n^anage  the  Roy  all,  11  Am.  L.  "Jfeg,  (N.  S.)  1; 
cemetery  with  due  regard  to  th^  "  Interference  by  l4iw  with  the  Ac- 
equitable  rights  of  aU  persons  hav-  cumulation  and  Use  of  Capital,"  by 
ing  dny  vested  interest  therein,  and  Hon.  John  A.  Jameson,  Dl.  State 
which  provided  that  a  portion  only  Bar  Assoc  Rep,  for  January  6, 1882; 
of  the  receipts  should  be  paid  to  the  "  Legislation  concerning  Raiirgads," 
Original  proprietors,  and  the  rest  to  by  B.  W.  Duke,  1  Ky.  L^  J.,  168, 211  -. 
the  improvement  and  maintenance  "Railroad  Legislation,"  by  Charles 
of  the  cemetery,  was  held  to  be  valid,  Francis  Adams,  Jr.,  2  Am.  Lb  Rev. 
lUthough  it  was  over  twenty  years  25;  "Legislative  Control  of  Bail- 
after  the  cemetery  had  been  laid  out,  roiids,"  by  6.  S.  WaUaos  8  So.  L. 
fanproved  and  tijsed,  and  rights  of  Rev.  666;  '' Logislatita  Oontroi  of 


S  37.]  AiOBNDianT,  bkpbal  ahd  rosTBrnrnx.  6d 

example,  under  n  general  reserration  of  tbe  power  of  amftnd* 
ment  and  i*epeal  in  existence  when  the  charter  of  a  oorpota* 
tion  was  granted,  tbe  State  may  subject  the  company  U> 
taxation  from  which  it  was  previously  exempt,^  and  may  im- 
pose upon  the  stockbolders  a  statutory  liability  for  the  faiare 
debts  of  the  corporation.^  "So  statute,  however,  is  to  be  con^- 
straed  as  amending  or  repealing  the  chartef  of  a  corporation 
not  expressly  ^f erred  to  therein ;  *  but  the  repeal  of  one  f  ran^- 
cbise  acts  as  a  revocation  of  subsidiary  franchises  granted 
merely  for  the  purpose  of  aiding  the  company  in  the  exercise 
of  the  former.^  The  reservation  need  not  be  made  in  direct 
language,  but  may  be  inferred,  as  from  a  provision  in  a  char- 
ter that  it  shall  not  be  altered  in  any  other  manner  than  by 
act  of  legislature.^  And  under  a  charter  providing  that  the 
charges  of  a  railway  company  shall  be  regulated  by  the  cor- 
porate by-laws,  and  a  further  provision  that  no  by-law  shall 
conflict  with  the  laws  of  the  State,  tbe  charges  of  the  com- 
pany are  subject  to  a  general  railway  act  prescribing  maxi- 
mum rates.*    So  also,  whelhe  there  is  a  reservation  of  powef 

BaUroads,*'  by  F.  L.  WeUfl,  12  West.  Cases,  (1878)  99  U.  a  700;  OldtoWn 

Jur.  17;  "Legislative  Control  over  &c.  R.  Co.  v,  Veasie,  89  Me.  571; 

Bailway  Charters,"  by  Charles  Fran-  Green  v.  Biddle,  8Wheaton,  1,  d4; 

ds  Adcrnia,  Jr.  1  Afn.  L.  6ev.  451;  Gardner  t^.  £tope  Ins.  Co.,  (1B69)  9 

'*  Legislative    Power   to    Begnlate  K  I.  194    So  also  the  legislatiire, 

Bailroad  Franchisee,**  by  Gideon  B.  under  the  reserred  power,  may  pass 

Dantz,  12  Cent  Lb  J.  194;  "The  Be-  laws  to  enforce  the  duty  to  keep 

peal  Question,"  (1841)  9  Dem.  Rev.  open    flahways.     Holyoke    Water- 

107;  "Police  Power  of  the  State,"  Power  Ot>.  i;.  Lymftn,  15  Wall.  600. 

hj  W.  P.  Wade,  6  So.  L.  Rev.  (N.  a)  'City  of  Grand  Rapids  v.  Grand 

89;  "Amendments  of  Laws  relating  Rapids    HydrauHo,  Ca,   (1887)    90 

to  Joint-Stock  Companies,"  by  An-  Mioh.  600. 

thony    Pnlbrook,   (1870)    Soa    Sd.  ^Damellt;.  State,  (1887) 48  Ark«  891. 

Assoc  891.  *Pennsylyania  College  Caees,  18 

1  CbarleetOD  v.  Branch,  16  WUI.  Wall  190. 

470;  Tomlinson  «•  Jessop,  10  Wall  •Chicago,  M.  ft  St.  P.  R'y  Co.  r. 

464.  State,  (1890)  10  Sttp.  CX  Rep.  402; 

s  Sherman «.  Smith,  (1801)  1  Bliusk,  Htiggles  t.  Illinois,  108  U.  S.  580, 

687;  In  re  Lee's  Bank  of  Buffalo,  Where  it  was  held  that  in  the  ab- 

(1860)  21  N.  T.  9;  in  r«  Empire  City  sence  of  direct  legislation,  the  ratea 

Bank,  (1658)  18  N.  T.  199.  C/.  Bailey  are  subject  only  to  the  oommoti«law 

V.  Hollister,  (1802)  20  K.  T.   112;  limitation   of    reasonableness.    Qf, 

iJnionPaoificR.  Co.  9.  United  States,  "Power  of  the  Legislature  to  Fix 

ted  Central  Pacific  R.  Co.  17.  Gal-  Rotes  of  C;arriers,"  by  O.  W.  Aldrloh, 

Iftkin,  known  aa  the  Sinking  Fdnd  8  O.  L.  J.  044. 
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io  inquire  into  the  managennent  of  railroad  companies,  and 
<<to  correct  and  prevent  all  abases  of  the  same/'  the  legisla- 
ture may  appoint  a  commission  to  make  such  inquiry,  and  au- 
thorize them  to  enforce  through  the  courts  the  regulations 
"vrhich  they  may  establish.^  A  clause  in  a  general  act  of  in- 
corporation  which  reserves  to  the  legislature  the  power  to 
alter  or  repeal  the  act  by  necessary  legislation,  is  construed 
as  a  reservation  of  power  to  alter  or  repeal  all  or  any  one  of 
its  terms  and  conditions,  or  rules  of  liability.'  And  articles 
of  association  entered  into  under  a  general  act  of  incorpora- 
tion are  deemed  to  be  a  part  of  the  law  and  subject  to  altera- 
tion and  repeal  in  the  same  manner  as  any  other  part  of  the 
general  system.' 

§  38,  Of  the  construction  of  amendatory  statutes. — The 

amendment  of  a  statute,  by  declaring  that  the  same  shall  be 
read  as  prescribed  by  the  amendatory  act,  has  the  effect  of 
merging  the  former  statute  in  the  latter,  so  that  the  former 
has  no  longer  any  vitality  as  to  future  transactions.  This 
merger  is  so  complete  that  a  repeal  of  the  amendatory  act 
does  not  revive  the  original  statute,  but  both  fall  together.^ 
Where  a  statute  has  been  thus  amended,  a  later  statute  declar- 
ing the  original  act  (with  no  reference  to  the  amendment)  to 
bQ  applicable,  makes  it  applicable  in  its  amended,  not  in  its 
original  f oruL*   Where  an  act  purports  thus  to  amend  a  former 

1  Bailroftd  CJommissionera  v.  Port-  aU  acts  of  a  public,  general,  or  per- 

land  &a  B.  Co.,  68  Me.  S69.    When  manent  nature,  revised  at  the  pres- 

the  legislature  has  power  to  regulate  ent  session,  shall  be  taken  as  re- 

ratee,  it  may  delegate  that  power  to  pealing  the  acts  so  revised.     The 

a  commission.    Tillej  v.  Savannah  corporation  law  of  1845  was  revised 

F.  &  W.  B.  Co.,  5  Fed.  Bep.  641 ;  in   1855.    The   latter   statute   oon- 

* '  Ck>n8titutionalit7  of  Bailroad  Com-  tained  the  same  provision  as  to  limi- 

missions,*'  by  Charles  Chauncey  Sav-  tation  of  corporate  existence,  and 

age,  (1885)  19  Am.  L.  Bev.  228-283.  provided,  in  section  2^  that  "  the 

f  Sherman  v.  Smith,  1  Black*  587.  powers  enumerated  in  the  preceding 

s  Sherman  v.  Smith,  1  Black,  587.  section  shaU  vest  in  every  corpora- 

^  People  V.  Supervisors  of  Mont-  tion  that  shall  hereafter  be  created.*' 

gomery,  67  N.  Y.  109;  N.  Y.  Cor-  And  it  was  held  that  the  second  sec- 

poration  Laws,  (Banks  Bros.'  Ed.,  tion  did  not  destroy  the  effect  of  the 

1886)  12.    Cf.  State  v.  Ladies  of  the  first,  but  that  the  specified  powm 

Sacred  Heart,  (Ma  1889)  12  S.  W.  were  made  to  apply  to  corporations 

Bep.  298,  a  case  under  Mo.  Bev.  Stat,  then,  before,  and  thereafter  created. 

1855,  p.  1026,  which  provides  that  *  Board  of  Excise  v.  Curley,  9  AbU 
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statute,  bat  a  construction,  according  to  the  foregoing  rule^ 
would  render  the  whole  provision  meaningless  and  ineffectual, 
and  it  appears  clearly,  from  either  extrinsic  or  intrinsic  cir- 
cumstances, that  it  was  the  intention  of  the  legislature,  not  to 
abrogate  the  former  provision,  but  to  add  to  it  a  new  clause, 
effect  will  be  given  to  such  intention,  rather  than  to  the  literal 
terms  of  the  act.^ 

§  39.  The  legislative  discretion  not  to  be  questioned  judi- 
cially • —  When  the  power  to  amend  or  repeal  corporate  char- 
ters has  been  reserved  to  the  State,  it  is  to  be  exercised  by  the 
legislature,  and  its  action  in  this  respect  can  not  be  ques- 
tioned by  the  courts  nor  its  motives  impugned.'  And  if  there 
\»  a  proviso  that  certain  ponditions  shall  be  fulfilled,  with  a 
reservation  of  power  to  repeal  in  case  they  are  not  performed, 
there  may  be  a  repeal  without  a  previous  judicial  declaration 
of  failure  o{  the  conditions.'    It  is  said  that  the  conditional 


K.  a  100,  8.  a  69  N.  Y.  608.    See  R.  Co.,  (1877)  70  N.  Y.  827,  851.    In 

ako  0  Abb.  N.  C.  117;  N.Y.  Corpora-  Maasaohusetts,  the  reeerved  power 

tion  Laws,  (Banks  Bros.'  Ed.,  1886)  of  amendment  and  repeal  may  be 

12.  exercised  ' '  at  the  pleasure  of  the  leg- 

^In  re  Rochester  Water  Commis-  islatore."    Mass.  Qen.  Stat  ch.  68, 

sioners,  66  N.  Y.  418;  N.  Y.  Corpora-  8  41.    **  This  expression,  '  the  pleas- 

tion  Laws,  (Banks  Bros.'  Ed.  1886)  12.  ure  of  the  legislature,'  is  significant. 

For  additional  principles  and  illos-  and  is  not  found  in  many  of  the 

trations    of   these  rules,  see    also  similar    statutes    in    other   States. 

Whipple  V,  Christian,  80  N.  Y.  SSd,  .    .    .    That  body  need  give  no  rea- 

afl9rming  8.  a  16  Hun,  821 ;  Ely  v.  son  for  its  action  in  the  matter.   The 

Holton,  15  N.  Y.  595;  Moore  v,  Man-  validity  of  such  action  does  not  de- 

86rt»  49  N.  Y.  882,  affirming  5  Lans.  pend  on  the  necessity  for  it,  or  on 

158;  Pier  v,  George,  17  Hun,  207;  the  soundness  of  the  reasons  which 

a  a  20  Hun,  210,  8.  0.  86  N.  Y.  618;  prompted  it."    Greenwood  v.  Union 

People  V.  Lucas,  25  Hun,  610;  In  re  Freight  R  Co.,  (1881)  105  U.  &.  13, 

Hudson  City  Sav.  Inst.,  5  Hun,  612;  17,  per  MiUer,  J. 
Calhoun  v,  Delhi  &c.  Co.,  28  Hun,       t  Myrick  v,  Brawley,  88  Minn.  877; 

879;  People  v.  Davenport,  91  N.  Y.  Oakland  R.  Co.  v,  Oakland  to.  R. 

674 ;  N.  Y.  Corporation  Laws,  (Banks  Co.,  45  Cal.  865 ;  Kennedy  v.  Strongs, 

Bros.'  Ed.,  1886)  18.  14  Johns.  139;  New  York  fta  R.  Co. 

s  Spring  YaUey  Water  Works  v.  t;.  Boston  4to.  R.  Co.,  86  Conn.  196. 

Schottler,  110  U.  S.  847;  Lothrop  «.  Thus  the  charter  of  a  banking  cor- 

Stedman,    (1875)   18    Blatchf.    184;  poration  which  provides  "that  if 

Sinking  Fund  Cases,  (1878)  99  IT.  &  the  corporation  shaU  fail  to  go  into 

700,  720;  Northern  R.  Co.  v.  MiUer,  operation,  or  shall  abuse  or  misuse 

(1851)  10  Barb.  860;  In  re  Elevated  their  privileges  under  this  charter, 
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reservation  in  the  charter  becomes  binding  upon  the  corpora- 
tion as  soon  as  the  same  is  accepted,  and  that  the  corporation 
is  estopped  to  question  the  power  of  the  legislature  to  deter- 
mine the  happening  of  the  contingency,  although  otherwise 
the  question  would  have  been  judicial  in  its  nature.'  So,  also, 
where  the  continued  existence  of  the  corporation  is  made  to 
depend  upon  compliance  with  the  requirements  of  the  act 
under  which  it  came  into  being,  its  non-compliance  terminates 
the  corporate  existence  ipBofaoto}    There  is  an  important 

it  shall  be  in  the  power  of  the  legiB-  oenee,  and  until  the  company  has 

lative  aasembly  at  any  time  to  annul,  availed  itself  of  the  license,  no  oon- 

Tacate,  and  make  void  this  charter,"  tractual  obligation  or  relation  arisea 

may  be  repealed  by  the  legislature  which  requires  a  judicial  declaration 

without  any  judioial  proceeding  at  of  forfeiture.    Until  the  license  ia 

prior    notice    to    the    corporation,  accepted  and  used,  no  right  Tests  ia 

Miners'  Bank  v.  United  States,  Mor-  the  railway  company,  and  it  may  be 

ris,  482,  8.  c.  48  Am.  Dec.  115.  revoked  by  the  city  •  council ;  and 

1  Crease  v,  Babcock,  28  Pick.  684;  after  the  time  within  which  it  may 

Carey  v,  Giles,  9  Ga.  253 ;  Lothrop  v,  be  availed  of  expires,  the  license 

Stedraan,  42  Conn.  584 ;  Miners' Bank  lapses  and  no  revocation  is  needed 

V.  United  States,  1  Greene,  (Iowa)  to  terminate  the  same*    The  railway 

653 ;  De  Camp  v.  Eveland«  19  Barh  company  or  licensee  can  not  that»- 

81«  after  occupy  the  street,  or  build  its 

*/n  re  Brooklyn  fta  B.  Co*  72  road  thereon  without  a  new  per- 

N.  Y.  246,  s.  C  75  N.  Y.  886,  s.  a  81  mission  from  the  city  authorities. 

14.  Y.  69;  In  re  Kings  County  Ele*  Atchisqn  Street  Ry.  Ca  v.  Nave,  S8 

vated  By.  Co.,  41  Hun,  426;  Brook*  Kan.  744,  &  a  5  Am.  St.  Rep.,  SOO, 

lyn  S<  T.  Co.  v.  City  of  Brooklyn,  78  citing  Galveston  City  Ry.  Co.  v.  Gal- 

N.  Y.  624,  529;  Green  v.  Green,  84  veston  G   ft  a   By.  Co.^  (1885)  68 

liL  820.    See,  however,  infrot  §  49.  Tex.  629;  City  of  Detroit  v.  City  ^y. 

'*  A  faUure  to  finish  the  road  and  Co.,  87  Mich.  65a    It  is  hekl  that 

pat  it  in  full  operation  within  the  §  602  <^  the  Qvil  Code  of  California 

time  specified  renders  void  the  act  does  not  declare  that  a  failure  to 

of  incorporation,  in  so  far  as  it  ap-  comply  with  the  provisions  which 

plies  to  the  unfinished  portion,"  but  require  the  construction  to  be  oom- 

the  statute  limiting  the  time  within  menced  within  one  year,  shall  of 

which  the  conditions  imposed  must  itself  work  a  forfeiture,  but  thi^  a 

be  performed  should  definitely  fix  failure  to  comply  with  that  provii- 

such  time.     Toledo  ftc.  B.  Go.  v»  ion    together   with    the    provision 

Johnson,  49  Mich*  148,  161.    In  like  which  requires  that  it  shall  be  com- 

manner,  a  lioense  from  »  municipaL  footed  within  three  years  may  work 

government   may    be    conditioned  a  forfeiture.   It  is  optional,  heweverg 

upon  its  acceptance  within  a  certain  with  the  authorities  granting  lbs 

time.     Thus  the  oonsOit  of  a  eity  right  of  way  whether  the  forfeiture 

ooaatcil  to  the  occupancy  of  a  street  shall  be  total  or  partiaL    Omnibus 

by  a  railway  company  is  a  mere  IS-  B.  Ga  v.  BakLwin,  67  GaL  160. 
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distinotion  between  an  express  reservation  to  the  legislature 
of  the  power  to  repeal  the  charter  of  a  corporation  condi- 
tioned upon  Don-nser  or  misuser  of  its  franchises,  and  that  im- 
plied condition  annexed  to  all  franchises  by  which  they  are 
sabjected  to  forfeiture  for  non-user  or  misuser,  the  exercise  of 
the  power  in  the  former  case  being  wholly  a  matter  of  legis- 
lative discretion,^  the  enforcement  of  thejmialty  in  the  latter 
case  being  a  matter  for  judicial  determination.' 

§  40.  Limitations  npon  the  reserved  power. —  The  reserved 
power  of  amendment  and  repeal  can  not  be  arbitrarily  exer- 
cised. The  power  of  the  State  in  this  respect  is  subject  to  the 
provision  of  the  federal  cons^titution  prohibiting  the  taking  of 
private  property  "  without  due  process  of  law."  Certain  cor- 
porate franchises  have  been  uniformly  regarded  as  indestruc- 
tible by  legislative  action  and  as  constituting  property  in  the 
highest  sense  of  the  word,  which  can  not  be  taken  from  cor- 
porate shareholders  and  creditors,  without  provision  for  com- 
pensation.' Sheer  oppression  and  wrong  can  not  be  wrought 
under  the  guise  of  amendment.*    All  amendments  must  be 

1  Spring  Valley  Water  Works  v*  when  the  power  of  repcAl  has  been 

SchottLer,  110  U.  S.  847 ;  Greenwood  conditioned  upon  an  abuse  of  the 

V.  Union  Freight  R.  Ck>.,  (1881)  106  franchisee,  the  oonits  may  enquire 

U.S.  18;  Sinking  Fund  Cases,  (1878)  whether  the  corporation  has  been 

89  U.  &  700,  780;  Lothrop  v.  Sted*  guilty  of  the  abuse  aUeged. 

man,  (1876)  18  Blatohf.  184;   In  re  'See  cases  cited  infra,  §  47. 

Klevated  R  Co.,  (1877)  70  N.  Y.  887,  >  People  v.  O'Brien,  (1888)  6  Ry.  it 

851 ;  De  Camp  v*  Eveland,  19  Barb.  Corp.  L.  J.  87,  S.  a  111  N.  Y.  1,  hold- 

81 ;  Northern  B.  Co.  v.  Miller,  (1851)  ing  that  where  a  street  railway  com- 

10  Barb.  260;  Kennedy  v.  Strongs,  14  pany  is  dissolved  by  act  of  legisla- 

Johns.  129;  Carey  v,  Giles,  9  Qa.  258;  ture,  its  right  to  lay  tracks  and  run 

New  York  Ac  R.  Co.  v.  Boston  &a  oars  on  the  streets  of  the  city  and  to 

B.Co.,86Conn.l96;Hyrickf;.  Braw-  make  traffic   contracts  with  other 

ley,  88  Minn.  877;  Miners'  Bank  v»  companies,  sunriTee  for  the  benefit 

United  States,  1  Greene,  (Iowa)  658,  of  its  creditors  and  shareholders. 

a  a48  Am.  Dec  116;  Crease  v.  Bab*  ^Shields  v.  Ohio,  (1877)  95  U.  a 

cook,  28  Pick.  884.    0<mtra,  Erie  A  875 ;  Sinking  Fund  Cases,  (1878)  99  U. 

Northeast  R.  Ca  «.  Casey,  (1866)  26  S.  700;  Spring  Valley  Water  Works 

Pa.  St  287 ;  Mayor  Ac.  of  Baltimore  v*  Board  of  Supervisors  of  San  Fran- 

V.  Pittsburgh  A;  C.  R.  Co.,  (1865)  1  cisco,  (1841)  61  Cal.  8.    See  ''  Rise 

Abb.  n<  S.  9 ;  Flint  &o»  Plank  Rood  and  Probable  Decline  of  Private  Cor* 

Col  v.  WoodhuU,  26  Michi  99 ;  State  porations  in  America,"  a  paper  bf 

«Noyes,  47  Ma  189,  8.  0.  48  Am«  Andrew  Allison  before  the  American 

Dec  119;  these  oases  holding  that  Bar  Association,  a884)  7  Am. 
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made  in  good  faith ;  they  must  be  reasonable,  and  consistent 
with  the  scope  and  object  of  the  act  of  incorporatipn.^  An. 
amendment  must  not  defeat  or  substantially  impair  the  object 
of  the  grant,  or  any  rights  of  property  vested  under  it,'  nor 
deprive  the  incorporators  of  control  of  the  corporate  property,* 
nor  divest  or  impair  the  rights  of  the  shareholders  as  between 
themselves,*  nor  alter  the  relation  between  the  corporation 
and  subscribers  to  its  stock,*  nor  work  injustice  to  the  incor- 
porators or  to  the  corporate  creditors.'    The  legislature  ^^  can 

Assoa  Rep.  241,  852,  and  cases  there  of  individuals  engaged  in  similar 

reviewed.  business."    County  of  San  Mateo  vl 

1  Shields  V.Ohio,  (1877)  95  U.  a  876.  S6athem  Pacific  B.  Co.,  8  Sawj.  288^ 

2  V^here  the  object  of  an  act  inoor-  279. 

porating  the  board  of  education,  ap-  *  City  of  Knoxville  v,  KnozviUe  ft 
pointed  by  a  church  conference  for  O.  R.  Co.,  (1884)  22  Fed.  Rep.  758, 
an  incorporated  college  under  con-  where  it  was  said :  *'Itwas  notoom* 
trol  of  the  conference,  was  to  effect-  petent  for  the  legislature  to  do  more 
uate  a  contract  between  the  board  of  in  this  respect  than  to  waive  the 
education  and  the  stockholders  of  public  rights.  It  oould  not  divest 
the  institution,  though  the  power  to  or  impair  the  rights  of  the  share- 
amend  or  repeal  is  reserved,  the  leg-  holders,  as  between  themselves,  as 
islature  can  not  exercise  that  power  guarantied  by  the  company's  char- 
to  the  prejudice  of  vested  rights,  ter,  without  their  consent.  It  was 
Bryan  v.  Board  of  Education,  (Ky.  upon  the  faith  of  the  stipulations 
1890)7  Ry.  &  Corp.  L..J.  889.  See  contained  in  said  charter  that  the 
also,  dose  v,  Glenwood  Cemetery,  shareholders  subscribed  to  the  capi- 
(1882)  107  U.  S.  486;  Shields  v.  Ohio,  tal  stock,  and  thereby  made  them- 
95  U.  S.  819;  Greenwood  v.  Union  selves  members  of  the  corporatioD.** 
Freight  R.  Co.,  (1881)  105  U.  S.  19;  » Kenosha  R.  ft  R.  L  R.  0>.  o. 
MiUer  V.  New  York,  (1872)  15  WaU.  Marsh,  (1862)  17  Wi&  18;  Troy  ft 
478 ;  Mayor  ftc.  of  Worcester  v.  Nor-  R.  R.  Co.  v.  Kerr,  (1854)  17  Barb, 
wich  ft  W.  R.  Co.,  (1871)  109  Mass.  581.  "The  power  of  amendment 
108.  The  constitutions  of  Tennes-  was  never  reserved  with  reference 
see,  Oregon  and  G^rgia  declare  that  to  any  question  between  the  corpo- 
the  power  of  amendment  and  repeal  ration  and  its  stock  subscribers,  but 
shall  not  be  so  exercised  as  to  impair  solely  with  reference  to  questions 
or  destroy  vested  corporate  rights,  between  the  corporation  and  the 
See  Stimson*s  American  Statutory  State  where  the  latter  desired  to 
Law,  §  448.  make  compulsory  amendments 
*  Orr  V.  Bracken  C>>unty,  (1884)  81  against  the  "wiU  of  the  former."  All 
Ky.  598.  "  The  property  of  the  cor-  the  State  *'  can  do  is  to  grant  it  the 
poration  acquired  in  the  exercise  of  power,  and  then  it  is  for  the  corpo- 
its  functions  is  held  independently  ration  to  accept  or  not,  as  it  pleases." 
of  such  reserved  power,  and  the  State  Kenosha,  Rockford  ft  Rock  Island 
can  only  exercise  over  it  the  control  R.  Co.  v.  Marsh,  (1862)  17  Wis.  13. 
which  it  exercises  over  the  property  ^  Stinison's   American    Statutory 
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repeal  or  suspend  the  charter,  it  can  alter  or  modify  it,  it  call 
take  away  the  oharter,  bat  it  can  not  impose  a  new  one  and 
oblige  the  stockholders  to  accept  it.  .  .  .  The  power  to 
alter  and  modify  does  not  give  power  to  make  any  substantial 
additions  to  the  work."  ^ 

§  41.  Of  the  consent  of  the  corporation — The  power  of 
the  minority. —  Within  the  limits  mentioned  in  the  foregoing 
section,  the  legislatnre  may  exercise  the  reserved  power  of 
amendment  withoat  the  consent  of  the  corporation.^  When, 
however,  an  amendment  exceeds  those  limits  and  alters  the 
contract  relations  between  the  incorporators  themselves,  or 
between  them  and  other  parties ;  or  when  the  charter  is  not 
subject  to  the  reserved  power  of  amendment,  the  consent  of 
the  corporation  is  requisite  to  render  the  legislative  action 
complete  and  effective.  Ordinarily  the  assent  of  the  corpora- 
tion to  a  proposed  amendment  can  not  be  validly  given  by 
the  directors,  but  is  to  be  expressed  by  the  stockholders  them- 
selves.' If  the  amendment  be  for  the  benefit  of  the  corpora- 
tion,^ or  merely  auxiliary  to  the  original  purposes  for  which 

Law,  §  443,  dtiiig  the  eonatitatioiui  company ;  and  in  such  case  it  maj 

of    Georgia,    Alabama,    Arkansas,  weU  be  that  not  only  the  company, 

Pennsylvania  and  Colorado.    Peo-  but  its  stockholders  must  submit 

pie  V.  O'Brien,  (1888)  111  N.  Y.  1,  .    .    .    The  reservation    .    .    .    was 

&  a  ^  By.  &  Corp.  L.  J.  27,  80,  only  intended  to  enable  the  legisla- 

where  it  was  held  that  under  the  ture  to  act  without  the  consent  and 

reserved  power  of  repeal,  the  fran-  against  the  wiU  of  the  corporation.** 

duses  and  property  of  a  corporation  >  Wells  v.  Central  B.  Co.»  (1886)  41 

cAn  not  be  taken  from  its  stockhold*  N.  J.  Eq.  5;  Illinois  Biver  B.  Co.  «• 

era  and  creditors  and  transferred  to  Zimmer,  (1858)  20  111.  65 ;  Marlbor- 

other  persons  or  corporations,  with-  ough  Manuf.  Co.  v.  Smith,  2  Conn, 

out  provision  for  compensation.  679;  Brown  v,  Fairmount  Mine  Co., 

iZabriskie  v.  Hackensack  &  N.  Y.  10  Phila.  82.   C/.  Blatchford  v.  Boss, 

B.  Ca,  (1867)  18  N.  J.  Eq.  178.  6  Abb.  Pr.  (N.  S.)  434.    Contra,  Ven- 

s Bishop  V.  Brainerd,  28  Conn.  289 ;  ner  v.  Atchison  &a  B.  Co.,  (1886)  28 
Cross  V.  Peach  Bottom  By.  Co. ,  (1879)  Fed.  Bep.  581. 
97  Pa.  St.  892,  where  the  court  said :  ^  Supervisors  of  Fulton  County  v. 
"The  legislative  reservation  is  in  Mississippi  &W.B  Co., (1859)  21  IlL 
the  nature  of  police  power,  designed  888 ;  Delaware  B.  Co.  v,  Tharp,  (1856} 
for  the  protection  of  the  public  wel-  1  Hous.  (Del.)  149;  Irvin  v.  Turn- 
fare,  and  where  such  protection  be-  pike  Co.,  2  Penr.  &  W.  466 ;  Illinois 
pomes  necessary,  the  law-making  Biver  B  Co.  ii.  Zimmer,  (1858)  20  IlL 
power  may  act  without  consulting  654;  Sprague  v,  Ulinois  Biver  B.  Co.» 
either  the  interests  or  will  of  the  19  111.  174;  Bamet  v.  Alton  ft  S.  B. 
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th^  company  was  organized,  the  consent  of  a  majority  of  the 
members  is  sufficient  to  render  it  effective  and  binding  npon 
all  the  incorporators.^  But  if  the  amendment  be  fundamental, 
radical  and  vital,  the  unanimous  acceptanod  of  all  the  incor- 
porators is  requisite  to  render  it  binding  upon  the  company ;  • 
and  the  legislature  cannot  in  the  amendment  itself,  authorize 
the  majority  to  bind  the  minority  herein.^ 

Co.,  (1851)  18  III  604.    C/.  Hefltcor  v.  merely  a  leglslotire  authorimtion,  a 

Memphis  ^  C.  R.  Ck>.,  (1856)  83  Miss,  concessioii  on  the  part  of  ibe  legis- 

878 ;  Witter  v,  Mississippi,  Oaachita  lature,  of  the  power  to  do  tbat^hich 

Sc  H^d  River  R.  Co.,  (1859)  20  Ark.  could  not  be  lawfully  done  withont 

408.  such  aothoritj.    It  is  not  an  enact- 

1  Union  Agricnltiiral  ft  8.  AsBoa  ment,  that  the  directors  m&j,  with* 
V,  Mills,  (1870)  81  Iowa,  95;  Wood-  out  the  consent  of  l^e  stockholders 
fork  V,  Union  Bank,  (1866)  8  Coldw.  of  the  company,  lease,  consolidate, 
(Tenn.)  488;  Illinois  River  R.  Co.  v.  or  merge,  nor  is  it  in  effect  an  enact- 
Zimmer,  (1858)  SO  111.  654 ;  Buffalo  ment,  that  they  may  with  tlie  con- 
ft  N.  Y.  CHty  R.  Co.  v,  Dudley,  (1856)  sent  of  the  majority  of  the  stock- 
14  N.  T.  886;  Schenectady  A  S.  holders  do  sa  Bnt  the  statat*  is 
Plank  Road  Co.  t;.  Thatcher,  (1854)  merely  an  enabling  act,  a  law  lu- 
ll N.  Y.  102;  Dayton  Sec,  R.  Co.  t;.  tended  to  give,  once  for  all,  a  gen- 
Hatch,  (1855)  1  Disney,  84;  Com-  eral  legislative  authority  to  lease, 
mon wealth  v,  Cullen,  18  Pa.  St  188 ;  consolidate,  or  merge.  The  legisla- 
Taggart  v.  Western  R.  Co.,  (1866)  24  tare  did  not  intend  to  affect  the 
Md.  568;  Danbury  &c.  R.  Co.  v.  rights  of  stockholders  in^er  seas,  and 
Wilson,  (1858)  22  Conn.  486.  In  Chi-  the  act  does  not  do  so,  either  ex- 
oago  Life  Ins.  Co.  v»  Needles,  118  pressly  or  by  implication.  .  .  . 
U.  S.  574,  it  was  said  that  in  addi-  After  the  shareholders  had  entered 
tion  to  the  implied  condition  that  the  entered  into  a  contract  among  them- 
privileges  and  franchises  of  a  cor-  selves,  under  legislative  sanction, 
poration  shall  not  be  abused,  the  and  expended  their  money  in  the 
condition  is  also  implied  that  the  cor-  execution  of  the  plan  mutually 
poration  shall  be  subject  to  such  agreed  upon,  the  plan  could  not, 
reasonable  regulations  as  the  legisla-  even  by  virtue  of  legislative  enaot- 
ture  may  from  time  to  time  prescribe,  ment,  be  radically  changed  by  the 
which  do  not  materially  interfere  majority  alone,  and  '  dissentient 
with  or  obstruct  the  privileges  the  stockholders  be  compelled  to  engage 
State  has  granted,  and  which  serve  in  a  new  and  totally  different  under- 
only  to  secure  the  ends  for  which  taking,  because  such  action  would 
the  corporation  was  created.  impair  the  obligation  of  the  disseni- 

sWoodfork  t;.  Union  Bank,  (1866)  ing  stockholders' contract  with  their 

8  Coldw.  (Tenn.)  488.    In  Mills  v.  associates  and  the  State."    See  also 

Central  R.  Co.^  (1886)  41  N.  J.  Eq.  1,  cases  cited  infra,  §g  42  and  43. 

speaking  of  a  statute  authorieing  a  <Kew  Orleand  Ac.  R  Co.  v.  Harris^ 

consolidation,  the  court  said:  "The  87  Miss.  6l7;  Mills  v.  Central  S.  Go., 

provision  in  that  act,  that  it  shall  (1886)  41  N.  J.  Eq.  1,  dted  and  qtloted 

be  lawful  to  lease  or  consolidate,  is  siipro. 
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§  42.  Of  material  and  Immaterial  amendments— The 
rights  of  a  minority • —  Whether  an  amendment  be  material 
or  immaterial  depends  largely  upon  the  circumstances  of  each 
particular  case.  Under  certain  circumsjbances  amendments 
authorizing  railway  companies  to  build  branch  lines  have  been 
held  to  be  merely  £Cuxiliary  to  the  original  purpose  of  incor- 
poration, and  acceptance  thereof  by  a  majority  of  the  stock- 
holders was  deemed  sufficient;  ^  so  with  respect  to  amendments 
authorizing  an  extension  of  theroad,^  or  consolidations  to  take 
the  place  of  part  of  the  line  as  laid  out,'  or  even  the  purchase 
of  other  railroads.*  Likewise  amendments  authorizing  certain 
changes  in  the  route  of  a  railroad,'  or  a  change  of  termini^ 
or  extending  the  time  for  completing  the  road,  have  been  held 
binding  upon  the  corporation  when  accepted  by  a  n^ajorityj 
And  it  has  been  held  that  a  majority  may  give  the  corporate 
consent  to  amendments  authorizing  an  issue  of  preferred 
stock,^  or  of  more  common  stock,'  or  a  reduction  of  capital 
stock  and  shortening  of  the  road,^^  or  an  increase  of  the  capi- 
tal stock  and  extending  the  road,  such  changes  not  appearing 
on  the  record  to  be  detrimental.^'  And  there  are  similar  d^ 
cisions  with  respect  tb  increasing  the  number  of  directors," 

1  Peoria  &  Bock  Island  R.  Ck>.  V.  Winchester,    (1866)   18    Allen,    29; 

Preston,  (1873)  34  Iowa,  115;  Qreen-  Poughkeepsie   &c.   Co.    v.    Grjffin, 

viUe  &  C.  E.  Co.  v,  Coleman,  (1851)  (1861)  24  N.  Y.  160;  Bailey  v.  HoUis- 

6  Bich.  (S.  C.)  118;  Peoria  <S(  O,  B.  ter,  (1862)  26  N.  Y.  112. 

Go.  V.  Elting,  (1856)  17  HI.  429.  <  Everhart   v.    West    Chester   & 

>Crofl8  V.  Peach  Bottom  By.  Ck>.,  Pbila.  B.  Co.,  (1857)  28  Pa.  St.  889; 

(1879)  90  Pa.  St  392.  Butland  &  B.  B.  Co.  v.  ThraU,  (1868) 

sSprague  v,  lUinois  Biver  R  Co.,  85  Vt.  536. 

(1857)  19  UL  174;  Hannah  v.  Qincin-  »  City  of  Covington  v.  Covington  & 

nati  &  Fort  Wayne  B.  Co.,  (1863)  20  ancinnati  Bridge  Co.,  (1873)  10  Bush, 

Ind.  30.  69,  Carlisle  &  O'Hara  for  appellant. 

*^Vepner  v.  Atchison  &a  B.  Co.,  i^Xroy  &  Butl^d  B.  Co.  v.  I^rr, 

a886)  28  Fed.  Bep.  581.  (1854)  17  Barb.  581. 

»  Willfion  V.  WUlen  Valley  B,  Co. ,  ^^  Peoria  &,  O.  B.  Co.  v.  Elting,  (1856) 

(1863)  83  Ga.  466 ;  Johnson  v.  Pensa-  17  IlL  429 ;  Bice  v.  Bock  Island  B. 

cola  <fcc.  B.   Co.,  (1860)  9  Fla.  399;  Co.,  21  111.  93. 

Peoria  &  O.  B.  Co.  i;.  Elting,  (1856)  ^2  Mower  v.  Staples,  (1884)  82  Hipn. 

17  lU.  429;  Banet  v.  Alto^  ^  S.  B.  284.    See  also  Gray  v.  Cofiin,  (1852) 
Co.,  (1851)  18  III  W.  9  Cush.  192;  Child  v.  Coffin,  (1820) 

«  Pacific  B.  Co.  V.  Benshaw,  (1852)    17  Mass.  64;  Langley  t;.  Little,  (184(0 

18  Ha  210 ;  Boss  Vp  Chicago  &c.  B.    $6  Me.  162 ;  Payson  v.  Withers,  (1878) 
Ca,  77  111.  184.  5  Biss.  269 ;  Joy  u  J^o^Lson  &c  Co., 

fjLgricultiiral    Bv^ndi  B.  Co.  v.    (1868)  11  Mich.  155;  Fry's  Ez'rs  v. 
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and  changing  the  corporate  name.^  Under  other  circumstances 
amendments  authorizing  variations  in  the  routes  of  railways,^ 
such  as  changing  a  terminus,'  shortening,^  or  extending  the 
line,  have  been  held  to  be  material.*  So  also,  an  amendment 
authorizing  an  increase  in  the  par  value  of  the  stock,  has  been 
held  to  be  such  a  change  as  requires  the  'unanimous  consent 
of  the  stockholders.*  Likewise,  amendments  authorizing  the 
dividing  of  a  line  of  railway  and*  the  formation  of  two  or 
more  corporations,^  consolidatifig  the  corporation  with  an- 
other corporation,*  allowing  business  to  be  commenced  before 

Lexington  &o.  R.  Co.,  3  Mete.  (Ky.)  v.  Memphis  Sec.  B.  Go.,  85  Miss.  603; 

833;  Waring  v.  Mayor  &o.  of  Mobile,  Simpson  v.  Denison,  10  Hare«  M. 

34  Ala.  301 ;  Bank  v,  Richardson,  1  >  Manheim  &c.  Co.  v.  Arndt,  (1858) 

Me.  79;  GreenviUe  &c.    B.   Co.  v.  81  Fa.  St.  817;  Marietta  &c.  R.  Co. 

Johnson,  8  Bazt.  883;  State  v.  Ac-  v.  Elliott,  10  Ohio  St.  67;  Middlesex 

commodation   Bank,  36   La.  Ann.  Turnpike  Co.  v.  Locke,  8  Mass.  267 ; 

388;  FaU  River  Iron  Works  t;.  Old  Middlesex  Turnpike  Co.  v.  Swan,  10 

Colony  R.  Co.,  5  AUen,  831;  Pacific  Mass.   884;   Thompson  v.  Guion,  5 

&c.  R.  Co.  V.  Hughes,  33  Mo.  307.  Jones  Eq,  118. 

Thus  an  alteration  in  the  charter  of  ^  Bank  v.  City  of  Charlotte,  (1881) 

a  private  corporation  increasing  the  85  N.  C.  488. 

number  of  directors  from  five  to  nine  '  Steven^  v.  Rutland  &  B.  R  Co., 

is  not  a  fundamental  alteration,  and  (^55)  39  Vt,  545.    See,  also,  Noesen 

may  be  accepted  by  a  majority  of  v.  Town  of  Port  Washington,  (1875) 

the  stockholders.  Mower  r.  Staples,  87  Wis.  168,  where  there  was  no 

83  Minn.  384.  amendment  authorizing    the   pur- 

^Bucksport  &  B.  R.  CSo.  v.  Buck,  chase  of  a  railroad  running  at  right 

(1878)  68  Me.  81 ;  Clark  t;.  Monon-  angles  to  the  old,  but  a  release  was 

gahela  Nav.  Co.,  (1840)  10  Watts,  upheld. 

364.    Ind.  Acts  1875,  p.  166,  provid-  «Mahon  v.  Wood,  (1873)  44  Cial 

ing  that  any  university  incorporated  463. 

under  a  special  charter  might  change  ^Leed  &  E.  Turnpike  Road  Ca 
its  name  by  a  vote  of  a  majority  of  v.  PhiUips,  3  Penr.  Sc  W.- 184;  Su- 
its directors,  if  done  within  a  limited  pervisors  of  Fulton  County  v.  Mis- 
time, was  held  not  unconstitutional,  sissippi  &  Wablish  R  Co.,  (1859) 
being  neither  local  nor  special,  nor  31  111.  388 ;  Carlisle  v.  Terre  Haute 
creating  a  new  corporation,  nor  Sc  Richmond  R  Co.,  (1855)  6  Ind. 
amending  the.  charter.  Hazlett  v,  316. 
Butler  University,  84  Ind.  330.  ^  Illinois  Grand  Trunk  R  Co.  v. 

'MiddlesezTurnpikeCo.  v.  Locke,  Cook,  (1863)  39  Dl.  337;  McCray  v. 

(1811)  8  Mass,  367;  Middlesex  Turn-  Junction  R  Co.,  (1857)  9  Ind.  858; 

pike  Co.  v.  Swan,  (1818)  10  Mass.  384;  Sparrow  v.  Evansville  &.  C.  R  Co., 

Hester  v,  Memphis  &  Charleston  R.  7  Ind.  869 ;  Shelby  ville  &  Rushville 

Co.,  (1856)  33  Miss.  378;  Witter  v.  Turnpike  Co.   v.   Barnes,  (1^78)  43 

Mississippi,  Ouachita  &  Red  River  Ind.  498;  Booe  v.  Junction  R  Ca, 

R  Co.,  (1859)  30  Ark.  463 ;  Champion  (1857)  10  Ind.  98 ;  New  Orleans  &  J., 
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the  full  capital  stock  is  sabscribed,^  making  the  charter  per- 
petoal,  and  increasing  the  power  to  hold  property,*  allowing 
a  life  insurance  company  to  insure  against  fire  and  marine 
loss,'  and  permitting  a  railroad  to  go  into  water  transporta- 
tion business,  require  the  consent  of  all  the  stockholders.^ 
Neither  a  mandatory  statute  nor  a  vote  of  the  directors  nor 
of  a  majority  of  the  stockholders  can  compel  a  dissenting 
stockholder  to  accept  a  material  alteration  of  the  terms  of  the 
contract  in  view  of  which  he  intrusted  bis  funds  to  the  cor- 
porate management.*  For  ^^each  shareholder  in  an  incorpo- 
rate company  has  a  right  to  insist  on  the  prosecution  of  the 
particular  objects  of  the  charter.  He  can  not  be  deprived  of 
his  rights  or  privileges  without  his  assent.  Such  alterations 
of  the  charter  as  are  necessary  to  carry  into  effect  its  main 
design  may  be  made  without  his  consent.  But  an  altera- 
tion which  materially  and  fundamentally  changes  the  responsi- 

O.  N.  R   Ca  «L   Harris,  (1854)  27  to   adopt   that  oourse.    But  ia  he 

Mias.  517 ;  Clearwater  v,  Meredith,  bound  to  adopt  it  as  his  only  rem- 

(1863)  1  WalL  25,  where  Mr.  Justice  edy?" 

Davis  who  delivered  the  opinion  of  ^  Memphis  Branch  B.  Co.  v.  Sulli- 

the  court  said  obiter,  **  Clearwater  van,  (1876)  57  Ga.  240. 

could  have  prevented  this  consolida-  >  Proprietors  of  the  Union  Lock 

tion  had  he  chosen  to  do  so ; "  Kean  v.  and  Canals  v.  Towne,  (1817)  1  N.  H. 

Johnson,  (1858)  1  Stock.  (9  N.  J.  £q.)  44. 

401 ;  Black  V.  Delaware  &  B.  Canal  <  Ashton  v.  Burbank,  2  Dill.  485. 
(>>.,  (1878)  24  N.  J.  Eq.  455;  Mowrey  «  Hartford  &  N.  H.  B.  Co.  v.  Croe- 
V.  Indianapolis  4St  C.  B.  Co.,  (1868)4  weU,  (1848)  5  HiU,  888,  a  leading 
Biss.  78,  criticising  Tinman  v.  Leb-  case*,  Marietta  &  C.  B.  Co.  v.  Elliott, 
anon  YaUey  B.  Co.,  (1858)  80  Pa.  St  (1859^  10  Ohio  St.  57.  The  stock- 
42,  and  declaring  it  to  be  the  only  holder  may  say :  "  I  have  agreed  to 
American  case  found  by  the  court  become  interested  in  a  railroad  com- 
which  seems  opposed  to  the  rule,  pany,  and  have  contracted  in  view 
and  continuing,  *'  There  is,  indeed,  a  of  the  profits  to  be  expected  and  the 
dictum  in  the  case  of  The  State  v.  perils  and  losses  incident  to  that  de- 
Bailey,  16  Ind.  46,  which  seems  to  scription  of  business ;  but  I  have  not 
favor  the  Pennsylvania  doctrine  agreed  that  those  to  be  intrusted 
above  mentioned.  It  is  to  the  effect  with  the  capital  I  contribute  shall 
that  in  the  case  of  the  consolidation  have  power  to  use  it  in  a  business  of 
of  two  railroad  companies  '  those  a  different  character,  and  attended 
stockholders  in  the  old  who  do  not  with  hazards  of  a  different  descrip- 
enter  the  new  are  entitled  to  with-  tion."  Marietta  Sec,  B.  Co.  v.  Elli- 
dxaw  their  shares  in  the  capital  ott,  (1859)  10  Ohio  St.  57. 
stodc,  and  may  enjoin  until  they  are  *  Winter  v,  Muscogee-  B.  Co.,  (1852) 
secured.'  This  may  be  true  if  the  11  Q&,  488. 
objeoting  stockholder  should  choose 
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bilities  And  duties  of  the  company,  or  which  superadds  an 
entirely  new  enterprise  to  that  which  was  originally  contem- 
plated, may  be  resisted  by  the  stockholders,  unless  such  alter- 
ations are  provided  for  in  the  charter  itself,  or  in  the  general 
laws  of  the  State  in  force  at  the  time  the  act  of  incorporation 
was  passed."  ^  Some  cases  go  so  far  as  to  say  that  all  alter- 
ations of  the  corporate  charter  are  equally  materiaU 

§  43.  Of  the  dissenting  stockholder's  remedy. —  If  the 

corporation  fails  to  protect  itself  from  legislative  interference 
with  its  charter,  any  stockholder  may  institute  proceedings  to 
remedy  the  wrong,'  unless  he  acquired  his  interest  in  the  com- 
pany after  the  amendment  was  made.*  The  proper  remedy 
is  by  injunction  either  to  restrain  the  company  from  accept- 
ing the  amendment  or  from  acting  under  the  powers  thereby 
conferred.*    Or,  if  he  have  not  paid  for  his  stock,  he  may  elect 

iFry  V.  Lexingtou   &c.   B.  Co.,  »Owep  v.  Purdy,(1861)l20hio8t. 

(1859)  9  Mete.   (Kj.)  814;  Delaware  78;  Fry  v.  Lezingtoa  &c  B.  Ca,  d 

&c.  R.  Ck).  V.  Irick,  (1852)  23  N.  J.  Mete,  (Ky.)  814.    Cf.  BaUey  v.  Hol- 

821,  where  it  was  held,   however,  lister,  (1863)  26  N.  Y.  112;  Thomp- 

tbat  until  the  corporation  has  ao-  son   v,    Guion,    5  Jones   Eq.    118; 

cepted  the  amendment  a  stockholder  Mowrey  v.  Indianapolis  &c.  R  Ck>., 

has  no  ground  for  complaint.     Cf.  (1868)  4  Biss.  78,  holding  that  one 

Pearce  v.  Madison  B.  0>.,  21  How.  dissenting  shareholder  is  entitled  to 

441 ;  Tuttlev.  Michigan  A.  L.  B.  Oo.,  an  injunction ;  Lanman  v,  Lebanon 

85  Mich.  247;  New  Jersey  &c.  B.  Valley  R  Co.,  (1858)30  Pa.  St  42, 

Co.  V,  Strait,  85  N.  J.  822;  Sprague  which  while  holding  that  a  single 

V,  Illinois  B.  Co.,  19  III.  174;  Com-  stockholder  has  no  right  to  object  to 

monwealth  v,  Cullen,  (1850)  18  Pa.  the  consolidation  of  the  company  in 

St.  138.  which  he  owns  stock,  with  another 

^  Zabriskie  v.  Hackensack  &  N.  Y.  railroad  company,  granted  an  in- 
B.  Co.,  (1867)  18  N.  J.  Eq,  178;  Day-  junction  till  the  dissenting  share- 
ton  &  C.  B.  Co.  V,  Hatch,  1  Disney,  84;  holder  should  be  secured  in  the  pay- 
Central  B.  Co.  v.  Collins,  40  Cra.  617.  ment  of   the  value  of   his   stock; 

*  Dodge  V.  Woolsey,  (1855)  18  How.  Hamilton  Ins.  Co.  v.  Hobart*  2  Qray, 

881 ;  State  Bank  of  Ohio  v.  Knoop,  548 ;  Gardner  v,  Hamilton  &c.  Ins. 

(1853)  16  How.  860;  WUmington  B.  Co..  (1865)  88  N.  Y.  421;  Stevens  t\ 

Ca   t;.   Bfiid,  (1871)  18  Wall    264;  ButUnd  &  B.  B.  Co..  (1856)  29  Yt, 

Minot  V.  Philadelphia,  W.  &  B.  B.  W5;  Black  v.  Delaware  dt  B.  Canal 

Co.  (**  The  Delaware  Bailroad  Tax  Co.,  (1878)  24  N.  J.  Eq.  455;  Mowrey 

Case").  (1873)  18  Wall.  206.  v.  Indiana  Ac.  B.  Co.,  (1866)  4  Biss. 

*Epp8  V.  Mississippi  &c.  K  Co.,  78.   C/.  Ship  v.  CJrosskill,  (1870)  L.  B. 

(1859)  35  Ala.  N.  S.  54;  MeClure  v.  10  Eq.  78;  Stewart  v.  Austin,  (1896) 

People's  Freight  Ck).,  (1879)  90 Pa.  St  L.  B.  8  Eq.  299.    But  see  Mowrey  v, 

269.  Indiana  &a  B.  Ca,  (1866)  4  Bis^.  7& 
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to  cancel  his  contract  of  subscription,  and  the  illegal  amend- 
ment will  operate  as  a  release.*  He  may,  however,  be  estopped 
from  objecting  to  an  amendment  by  his  express  or  implied 
aoqaiescence  therein ;  *  and  although  as  a  general  rule  the  con- 
sent of  the  shareholders  is  not  to  be  presumed  but  must  be 
proven,'  yet  if  circumstances  arise  under  which  it  is  his  duty 
to  express  his  dissent,  his  silence  will  operate  as  a  bar  to  any 
subsequent  objection.^ 

§  44.  Amendment  of  articles  of  association. —  The  general 
acts  of  incorporation  of  the  several  States  provide  the  method 
by  which  articles  of  association  drawn  thereunder  may  be 
amended  by  the  incorporators  themselves.^    Until  such  pro- 

1  Champion  V.  Memphis  &c.  B.  Ck>.,  N.  H.  616;  Proprietors  &c.  Union 

85  Miss.   692;   Clearwater  v.  Mere-  Lock  and  Cabals  v,  Towne,  (1817)  1 

dith,  1  Wall.  25 ;  Nugent  V.  Supervift-  N.  H.  44;  Ireland  V.Palestine  Ao. 

ors,  19  V^all.  241 ;  *'  Liability  of  Sub-  Turnpike  Co.,  (1869)  19  Ohio  St  869. 
scribers  as  affected  by  Amendments       <  Commonwealth  v.  Cullen,  (1850) 

to   Charters   of   Corporations,"  by  18  Pa.  St  188;  Martin  v,  Pensacola 

W.  a  Whittaker,  (1882)  16  Am.  L.  &  G.  R.  Co.,  (1869)  8  Fla.  870;  Owen 

Hev.  101.    Cf.  Dawes  r.  Ship,  (1868)  t;.  Purdy,  (1861)  12  Ohio  St.  78.  Can- 

Li  B.  8  H.  L.  84&  tra,  Hamilton  Mutual  Ins.  Ca  v. 

>  Bedford  B.  Co.  v.  Bowser,  (1864)  Hobart,  (1864)  2  Gray,  648. 
48  Pa.  St  29;  Gifford  r.  New  Jersey  ^K  g..  Wis.  Rev.  Stat  §§  1772, 
R.  Ca.  (1854)  10  N.  J.  Eq.  171;  Mem-  1774;  Conn.  Act  of  June,  1880,  §  8, 
phis  &C.  R.  Co.  V.  SuUivan,  67  Ga.  whereby  amended  articles  are  re- 
240;  Houston  v,  Jefferson  College,  quired  to  be  subscribed  by  stock- 
63  Pa.  St  428;  Danbury  &c  R  Co,  holders  holding  at  least  two-thirds 
(7.  Wilson,  22  Conn.  486;  Vermont  of  the  stock,  to  be  certified,  pub- 
Ac.  R.  Co.  V,  Vermont  Central  R.  lished  and  recorded  as  provided  for 
Ca,  34  Vt.  2 ;  Hay  worth  v.  Junction  in  the  original  articles.  Iowa  Code, 
R.  Co.,  (1859)  18  Ind.  848;  Mills  v.  §  1066,  provides  *'that  any  of  the 
Central  R.  Co.,  (1886)  41  N.  J.  Eq.  1,  provisions  of  the  articles  of  incorpo- 
holding,  however,  that  a  stockholder  ration  may  be  changed  at  any  an- 
merely  expressing  an  opinion  favor-  nual  meeting  of  the  stockholders,  or 
able  to  a  lease  authorized  by  the  special  meeting  called  for  that  pur- 
amendment,  while  refusing  to  vote  pose ;  but  said  changes  shall  not  be 
for  it,  and  afterwards  voting  against  valid  unless  recorded  and  published 
ity  is  not  estopped  by  acquiescence  as  the  original  articles  are  required 
from  assailing  its  validity ;  Zabriskie  to  be ;  and  said  changes  in  the  arti- 
V.  Hackensack  &c.  R.  Co.,  18  N.  J.  des  need  only  be  signed  and  ac- 
Eq.  178;  Ex  parte  Booker,  18  Ark.  knowledged  by  the  officers  of  said 
538 ;  Upton  t?.  Jackson,  1  Flipp.  C.  C.  corporation."  By  N.  Y.  Laws  of 
413;  Goodin  v.  Evans,  18  Ohio  St  1870,  ch.  186,  §  11,  "the  directors  of 
150.  any  corporation  organized  under  any 

»  March  v.  Easton  R.  Co.,  (1862)  48  general  act  for  the  formation  of  com- 
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visions  of  the  enabling  act  have  been  fully  complied  with,  a 

proposed  amendment  remains  inoperative.^    For  where  a  com- 
pany is  formed  under  a  general  act  of  incorporation,  the  arti- 

panies  in  whose  original  certificate  of  shares  of  which  its  capital  stock 
of  incorporation  any  informality  consists,  (N.  Y.  Laws  of  1866,  ch.  78, 
may  exist,  by  reason  of  an  omission  §§  1  and  2) ;  changinfi:  the  corporate 
of  any  matter  required  to  be  therein  name,  (N.  Y.  Laws  of  1870,  ch.  822); 
stated,  are  hereby  authorized  to  and  changing  or  extending  the  bufd- 
make  and  file  an  amended  certificate  ness  of  the  company.  And  in  that 
or  certificates  of  incorporation  to  State,  '*  whenever  any  company 
conform  to  the  general  act  under  shall  desire  to  caU  a  meeting  of  th» 
which  the  said  corporation  may  be  stockholders,  for  the  purpose  of 
organized ;  and  upon  the  making  and  availing  itself  of  the  privileges  and 
filing  of  such  amended  certificate,  provisions  of  this  act,  or  for  increas- 
the  said  corporation  shall,  for  all  ing  or  diminishing  the  amount  of  its 
purposes,  be  deemed  and  taken  to  be  capital  stock,  or  for  extending  or 
a  corporation  from  the  time  of  filing  changing  its  business,  it  shall  be  the 
such  original  certificate.  Nothing  in  duty  of  the  trustees  to  publish  a  no-> 
this  act  contained  shall  in  any  man-  tice,  signed  by  at  least  a  majority  of 
ner  affect  any  suit  or  proceeding,  at  them,  in  a  newspaper  in  the  county ». 
the  time  of  filing  such  amended  cer-  if  any  shall  be  published  therein,  at 
tificate,  pending  against  said  corpo-  least  three  successive  weeks,  and  to 
ration,  or  impair  any  rights  already  deposit  a  written  or  printed  copy 
accrued."  See  In  re  New  York,  L.  thereof  in  the  postoffice,  addressed 
<fe  W.  R*y  Co.,  25  Hun,  556.  By  to  each  stockholder  at  his  usual 
N.  Y.  Lawsof  188l,ch.  22,  allcertifi-  place' of  residence,  at  least  three 
cates  of  incorporation  filed  in  the  weeks  previous  to  the  day  fixed  upon 
office  of  the  Secretary  of  State  are  to  for  holding  such  meeting,  specifying 
be  recorded,  and  the  same  fees  paid  the  object  of  the  meeting,  the  time 
therefor  as  for  recording  deeds.  Fur-  and  place  when  and  where  such 
ther  provisions  are  made  in  -New  meeting  shall  be  held,  and  the 
York  for  amendment  of  the  original  amount  to  which  it  shaU  be  pro- 
agreement  between  the  incorpora-  posed  to  increase  or  diminish  the 
tors  with  respect  to  the  duration  of  capital,  and  the  business  to  which, 
corporate  existence,  (N.  Y.  Laws  of  the  company  would  be  extended  or 
1857,  ch.  29,  §  2,  as  amended  by  changed ;  and  a  vote  of  at  least  twa> 
N.  Y.  Laws  of  1867,  ch.  12,  §  1 ;  N.  Y.  thirds  of  all  the  shares  of  stock  shaU 
Laws  of  1867,  ch.  937,  §  1),  and  with  be  necessary  to  an  increase  or  dim- 
respect  to  changing  the  place  of  busi-  inution  of  the  amount  of  its  cap- 
ness,  (N.  Y.  Laws  of  1864,  ch.  517,  ital  stock,  or  the  extension  or  change^ 
§  ]),  increasing  or  reducing  the  num-  of  its  business  as  aforesaid,  or  to  en- 
ber  of  trustees,  (N.  Y.  Laws  of  1860,  able  a  company  to  avail  itself  of  the 
ch.  269,  §  2,  amended  Laws  of  1867,  provisions  of  this  act."  N.  Y.  Law» 
ch.  248,  g  2,  as  amended  by  Laws  of  of  1848,  ch.  40,  §  21. 
1878,  ch.  316,  §  1),  increasing  or  re-  ^  Wood  v.  Union  Gtospel  Chard^ 
ducing  the  capital  stock,  (N.  Y.  Laws  Assoc.,  (1886)  63  Wis.  9 ;  Pay  v,  MilU 
of  1848,  ch.  40,  §  20;  Laws  of  1878,  Owners'  Mutual  Fire  Ins.  Ck>.,  (1888). 
ch.  264,  §  1);  increasing  the  number  75  Iowa,  694. 
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cles  of  association  are  as  immutable  as  a  charter  granted  by 
especial  legislative  act;^  and  a  majority  of  the  incorporators 
eannot  change  the  objects  for  which  the  association  was 
formed,  against  the  will  of  a  dissenting  minority.  An  injunc- 
tion will  issue  to  restrain  them  from  so  doing.'  But  an  appli- 
cation to  parliament  for  authority  to  effect  an  alteration  of 
that  character  will  not  be  enjoined  by  the  English  courts ; ' 
for  parliament  is  a  constitutional  tribunal  for  settling  in  such 
cases  the  rights  of  the  parties  upon  the  footing  of  the  contract, 
and  its  decision  would  be  conclusive  of  the  rights  and  author- 
ity of  the  corporation  as  well  as  of  the  dissenting  sharehold- 
ers. Whereas  in  one  of  the  United  States,  upon  a  similar 
legislative  decision,  the  question  would  still  present  itself  upon 
the  original  contract.^  A  memorandum  of  association  may 
contain  other  provisions  than  those  required  by  the  statute 
under  which  it  is  drawn,  and  it  has  been  contended  that  with 
respect  to  these  additional  matters  it  is  not  equally  fixed  and 

I  Ashbury  Ry.  &c.  Co.  v,  Riche,  parliament  is  seldom  exercised  in 
L  R.  7  H.  L.  653 ;  "Immutability  of  derogation  of  private  rights  of  prop- 
Memorandums  of  Association,"  78  erty,  or  to  vary  the  obligations  of  a 
Lu  T.  814.  contract ;  when  the  rights  of  con- 

*In  Natusch  v.  Irving,  cit.  by  Qow  tracting  parties,  however,  are  sub- 
on  Partnership,  898,  405,  406,  Lord  mitted  to  the  action  of  parliament, 
Eldon  held  that  a  majority  of  stock-  the  decision  of  the  legislature  is 
holders  of  a  life  and  fire  insurance  binding  upon  courts  of  justice.  But 
company  could  not  change  the  ob-  the  constitution  of  the  United  States 
jecto  for  which  they  were  associated  restrains  the  power  of  the  State  leg- 
under  their  articles  of  agreement,  to  islatures,  and  no  legislative  act 
marine  insurance,  and  granted  an  which  impairs  the  obligation  of  a 
injunction  to  restrain  the  company  contract  can  be  recognized  as  valid 
from  carrying  on  the  latter  business,  in  any  court  of  this  country.    (Vide 

'Ware  v.  Grand  Junction  W.  W.  supra,  §§  17  and  18.)  When  the  ob- 
Ca,  2  Russ.  &  M.  470.  See  however  jects  for  which  a  company  was  in- 
Canliff  V.  Manchester  &  B.  Canal  corporated  or  a  joint-stock  com- 
Ca,  2  Russ.  &  M.  4^  and  note,  pany  associated  are  changed  by  leg- 
where  an  injunction  was  granted  re-  islative  enactment,  the  validity  of 
straining  the  canal  company  from  the  act  wiU  depend  upon  the  ques- 
affixing  its  seal  to  a  petition  to  par-  tion  whether  any  material  alteration 
liament  for  authority  to  convert  a  of  the  original  contract  which 
portion  of  the  canal  into  a  railway,  formed  the  basis  of  the  association, 

*'* Legislative  Ck>ntrul  over  the  is  attempted  by  the  statute.  ''Leg- 
Fundamental  Ck)ntract  of  an  Incor-  islative  Control  over  the  Funda- 
porated  Company,"  6  Am.  L.  Mag.  mental  Contract  of  an  Incorporated 
»,  W.    The   power  of  the  British  Company,"  6  Am.  L.  Mag.  89,  90^ 
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immutable,  but  may  be  varied,  rescinded  or  modified  after 
registration  as  well  as  before.^  But  it  has  been  decided  that 
these  additional  provisions  are  equally  immutable,  and  that 
there  is  no  power  in  a  majority  of  the  members  to  change  or 
modify  the  articles  of  association,  as  originally  filed,  in  any 
particular  which  may  be  said  to  form  a  part  of  the  original 
contract  between  the  shareholders.^  The  ground  of  these  de- 
cisions seems  to  be  the  ordinary  law  of  contract;  and  it  would 
appear  to  follow  that  there  is  prima  facie  nothing  to  prevent 
the  whole  body  of  shareholders  from  modifying  the  terms  of 
their  original  contract  in  any  way  they  cbdose,  provided  they 
do  not  attempt  to  alter  the  memorandum  in  those  points  which 
are  required  by  statute  to  be  stated  therein.' 

^In  re  New   Buxton  Lime  Co.,  tion.    Albright  t;.  Lafayette  &a  As- 

Duke's  Case,  (1876)  1  Cb.  Div.  620;  boc.,  102  Pa.  St.  411,  423,  where  the 

Guinness   v.  Land   Corporation  of  court  said:  *'I  think  the  law  to  be 

Ireland,  22  Ch.  Div.  849 ;  Winstone*6  clear,   that  in  corporations  formed 

Case,  12  Ch.  Div.  251,  where  as  dicta  under  the  general  laws,  it  is  no  ob- 

Mr.  Justice  Fry  said:   *'The  argu-  jection  that  the  articles  of  associa- 

ment  has  assumed  that  everything  tion  contain  provisions  not  author- 

which  is  in  a  memorandum  is  im-  ized   by  the   act.    If  unauthorised 

mutable.    I  am  not  convinced  that  provisions  are  added,  all  acts  done 

this  is  the  case  where  the  memoran-  in  pursuance  of  such  will  be  void; 

dum  embodies  particulars  not   re-  but  until  the   corporation   is   pio- 

quired  by  the  statute.**  ceeded  against  for  an  abuse  of  its 

s^Ashbury  v.  Watson,  28  Ch.  Div.  franchises,  its  rights  as  a  corporation 

66;  S.  a  51  L.  T.  Rep.  N.  S.  766,  dis-  will  not  be  affected  by  such  unau- 

tinguishing  In  re  New  Buxton  Lime  thorized    powers.     Such,    too,    has 

Ca ,  Duke's  Case,  (1876)  1  Ch.  Div.  620;  been  expressly  stated  in  New  York, 

Melhado  v.  Hamilton,  28  L.  T.  578;  in     Eastern    Plank    Boad    Ca    v. 

8.  a  29  L.  T.  864;  Harrison  t;.  Mexi-  Vaughan,  14  N.  Y.  546.    The  case  of 

can  Ry.  Co.,  82  L.  T.  Rep.  N.  S.  82;  Rhoads  v.  Hoernerstown   Building 

&  a  19  £q.  858;  Hutton  v.  Scarbor-  and  Loan  Assoc,  1  Norris,  180,  'does 

ough  C.  H.  Co.,  12  L.  T.  Rep.  N.  S.  not  seem  to  me  to  cover  this  case. 

228,  289;  s.  c.  2  Dr.  &  Sm.  514 ;  s.  o.  Whatever  el^e  appears  in  that  case, 

4  D.  J.  &  S.  672 ;  Ashbury  Ry.  &c.  the  controlling  idea  was,  that  the 

Co.  V,  Riche,  L.  R.  7  H.  L.  653.  court  that  granted  the  charter  then, 

*  "  The  Immutability  of  Memoran-  could    not   and  did  not  intend  to 

dums  of  Association,**  (1885)  78  L.  T.  charter  it  under  the  Act  of  1859,  be- 

814,  315.    The   incorporators   of   a  cause  it  had  no  authority  under  the 

company  organized  under  a  general  petition  to  do  so,  and  further,  be- 

enabling  act,  can  not  acquire  greater  cause  the  provisions  of  the  charter 

powers  than  those  conferred  upon  were  such  as  also  to  rebut  any  such 

similar  companies  organized  there-  intention."     And   in  New  Orleans 

under,  by   inserting    provisions  to  National  Banking  Assoc,  v.  Weltz,  4 

that  effect  in  the  articles  of  associa-  Woods  C.  C.  43,  it  was  held  that,  a 
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§  45.  Of  forfeltare. —  It  is  conceded  that  a  corporation 
may  forfeit  its  charter  or  franchises  for  wilf al  misuser  or  non- 
user  thereof.^  For  it  is  a  tacit  condition^  annexed  to  the  cre- 
ation of  every  corporation,  that  it  shall  be  subject  to  dissolu- 
tion by  forfeiture  of  its  franchise  for  wilful  misuser  or  non-user 
in  regard  to  matters  which  go  to  the  essence  of  the  contract 
between  it  and  the  State;  and  a  proceeding  upon  an  informa- 
tion in  the  nature  of  qtio  warrantOy  filed  by  the  attorney-gen- 
eral on  behalf  of  the  State,  is  the  proper  mode  of  trying  the 
issue.'  The  power  of  the  courts  in  this  respect  is  exclusive. 
The  forfeiture  of  corporate  charters  is  a  penalty  to  be  imposed 
by  the  judiciary  alone.'  Under  no  circumstances  can  the  leg- 
islature presume  to  declare  a  forfeiture/  Such  an  usurpation 
of  judicial  powers  would  be  hostile  to  one  of  the  fundamental 
principles  of  the  American  system  by  which  the  legislative, 
executive  and  judicial  departments  of  government  are  required 
to  be  forever  separate,  and  would  be  a  denial  of  due  process 
of  law.*    For  '^  in  these  cases  there  are  necessarily  adverse 

oorporation   organized    under    the  Baltimore  d;  O.  R.  Go.,  4  GiU  &  J. 

Louisiana  general  law,  can  not,  by  122.    A  sentence  of  ouster  or  disso- 

its  private  charter  and  by-laws,  ere-  lution  is  "  strictly  a  judicial  act  for 

ate  a  privilege  on  property  actually  some  imputed    delinquency   ascer- 

and  necessarily  within  commerce,    a  tained  by  proceedings  at  law  insti' 

^  People  V.  E^ingston  &c.  Road  Co.»  tuted  for  that  purpose."    Regents  of 

28  Wend.  198;  a  O.  85  Am.  Dec.  551,  the  University  of  Maryland  v.  Will- 

and  note ;  State  v.  Commercial  Bank,  iams,  9  Gill  &  J.  865 ;  s.  C.  81  Am. 

18  Sm.  &  M.  589;  8.  O.  58  Am.  Dec.  Dec  72,  99.    In  State  v.  Noyes,  47 

106;  Chesapeake  A  O.  Canal  Co.  v.  Me.  189;  S.  O.  48  Am.  Dec.  119,  the 

Baltimore  &  O.  R.  Co.,  4  Gill  &  J.  charter  conferred    certain   powers 

122;  People  v.  President  Sec,  Man-  upon  the  corporation,  free  from  leg- 

hattan  Co.,  9  Wend.  851 ;  Penobscot  islative  interference,  unless  the  com- 

Sec  Co.  V,  Lamson,  16  Me.  224 ;  Com-  pany  should  in  some  way  abuse  the 

monwealth  v.  Commercial  Bank  of  privileges  granted,  and  it  was  held 

Pa.,  28  Pa.  St.  888.  that  whether   there   had   been  an 

*  Darnell  v.  State,  (1887)  48  Ark.  abuse  was  a  question  for  the  courts 
821 ;  State  v.  Real  Estate  Bank,  (1848)  and  not  for  the  legislature. 

5  Ark.  595;  Chicago  Life  Ins.  Co.  t;.  «  AHen  v.  Buchanan,  (1878)  9  Phila. 
Needles,  118  XJ.  S.  574,  per  Harlan,  288;  State  v.  Real  Estate  Bank,  5 
J. ;  State  v.  Minnesota  Central  Ry.  Ark.  595;  s.  O.  41  Am.  Dec.  109.  Cf. 
Co.,  (1887)  86  Minn.  246;  Terrett  v.  Regents  of  the  University  of  Mary- 
Taylor,  9  Cranch,  51;  People  v.  Pres-  land  v,  Williams,  9  Gill  &  J.  SGo; 
ident  &c.  of  the  Manhattan  Co.,  s.  c.  81  Am.  Dec.  72. 
(1832)  9  Wend.  861.  » Regents    of   the   University   of 

*  Chesapeake  Sc  O.   Canal  Co.  v,  Maryland  v.  Williams,  9  GiU  &  J. 
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parties;  the  questions  that  would  arise  are  essentially  judicial; 
and  over  them  the  court  possesses  jurisdiction  at  the  common 
law;  and  it  is  presumable  that  legislative  acts  of  this  charac- 
ter must  have  been  adopted  carelessly,  and  without  due  con- 
sideration of  the  proper  boundaries  which  mark  the  separation 
of  legislative  from  judicial  duties."  ^  It  follows,  as  a  matter 
of  course,  that  the  legislature  can  not  strengthen  an  enalstment 
of  forfeiture  by  reciting  therein  facts  which  would  constitute 
a  ground  for  a  judicial  declaration  of  forfeiture.^ 

§  46.  Forfeiture  distinguished  ftom  repieal. —  But  where 
the  legislature  in  granting  a  charter  reserves  the  right  to  re- 
peal it  for  cause,  this  is  a  different  matter  from  declaring  a 
forfeiture;  and  although  it  depends  upon  matters  of  fact,  it  is 
not  necessary  for  the  legislature  to  wait  until  those  facts  have 
been  judicially  ascertained.'  When  the  charter  contains  that 
stipulation,  it  is  as  much  a  part  of  the  contract  as  anything 
else  that  is  in  it.  The  legislative  repeal  of  such  a  charter 
bears  no  resemblance  to  the  judgment  of  a  court  against  the 
corporation  on  a  qito  warranto.    They  proceed  upon  principles 

866;   AUen  v,  Buchanan,    (1878)   9  'State  v.  Adams,  44  Mo.  670.  "An 

Phila.  288 ;  State  v.  Noye8»  47  Me.  act  dedaring  a  forfeiture,  if  beyond 

189.      <*The  legislature,  executive,  ^legislative   authority,    can   not  be 

and  judiciary  are  all  creatures  of  the  strengthened  by  reciting  facts  which 

constitution,  each  confined  in  its  ao-  might  judicially  work  a  forfeiture, 

tion  to  the  circumscribed  sphere  as-  unless  those  facts  have  been  judi- 

signed  to  it,  imd  cannot  rightfully  cially  passed  upon.    Any  act  may 

exercise  any  power  which  is  repug-  recite  a  judgment  of  forfeiture  as  a 

nant  to  that  instrument,  or  not  within  proper  foundation  for  any  legislation 

their  respective   sphere   of  action,  warranted  by  such  judgment;  but 

•    •    .    The  legislature  can  not  usurp  the  question  of  forfeiture  upon  con- 

the  powers  confided  to  either  of  the  dition  broken  is  strictly  judicial,  and 

other  departments  without  violating  the  legislature  can  not  constitution- 

the  declaration  in  the  bill  of  rights  ally  know  either  that  the  facts  exist, 

that  they  shall  be  forever  separate  or  their  legal  effect"    2  Waterman 

and  distinct  from  each  other,  which  on  Corporations,  914. 

would  be  a  subversion  of  the  prin-  3  Erie  &  N.  £.  R  Ck>.  v.  Casey,  26 

ciples  that  lie  at  the  foundation  of  Pa.  St.  287,  802,  where  the  charter 

the  government."    Begents  of  the  under     consideration    contained    a 

University  of  Maryland  v.  Williams,  clause  providing  that  *'  If  the  said 

9  Gill  &  J.  866 ;  8.  C.  81  Am.  Dec.  company  abuse  or  misuse  any  of  the 

72,  97*  privileges  hereby  granted,  the  legis- 

-    ^Cooley^s   Constitutional  Limita-  lature    may    resume    the     rig^hts 

tions,  106.  granted  to  the  said  company." 
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as  different  as  the  f anctions  of  the  legislature  are  different 
from  those  of  the  judiciary.  If  the  power  to  repeal  be  re- 
served, its  exercise  is  merely  carrying  out  the  contract  accord- 
ing to  its  terms;  and  the  State  is  using  her  own  rights  —  not 
forfeiting  those  of  the  company.^  It  is  conceded  that  without 
any  reservation  of  the  right  to  repeal,  the  judiciary  would 
have  power  to  annul  and  make  void  the  charter  upon  ascer- 
taining, by  a  proper  issue,  such  misuse  and  abuse.  If,  there- 
fore, it  were  first  necessary  to  form  an  issue  in  the  courts  and 
judicially  investigate  such  facts,  it  would  seem  absurd  in  the 
legislature  to  have  reserved  the  right  thereafter  to  repeal, 
when  the  same  end  could  be  accomplished  as  substantially 
and  more  speedily  by  the  court  which  tried  the  issue.  ^'Such 
reasoning  must  lead  to  the  inference  that  the  clause  providing 
for  a  repeal  means  nothing.'' ' 

§47.  Judicial  and  legislative  inquiry  distinguished. —  A 

difficulty,  however,  arises  from  the  principle  that  the  power 
of  repeal  reserved  in  charters  can  not  be  capriciously  exer- 
cised,' and  legislatures  having  seldom,  if  ever,  exercised  even 
the  broadest  reservation  of  the  power  of  repeal  until  after 
careful  examination  into  any  alleged  breach  of  the  conditions 
upon  which  a  charter  may  have  been  granted,  these  investiga- 

1  Erid  &  N.  E.  R  Co.  17.  Casey,  26  be  nugatory.    When  the  abuse  of  a 

Pa.  St.  2S7, 301.  charter  is  judicially  ascertained,  the 

s  Miners'  Bank  v.  United  States,  corporation  will  be  dissolved  with- 
(1848)  1  Greene  (Iowa),  558»  562,  out  the  intervention  of  the  legisla- 
where  the  reservation  was:  "That  ture,  and  the  court  could  not  decide 
if  the  said  corporation  shall  fail  to  thefacttobetrue  without  pronouno- 
go  into  operation,  or  shaU  abuse  or  ing  the  judgment  of  forfeiture.  The 
misuse  their  privileges  under  this  legislature  certainly  meant  to  re- 
charter,  it  shall  be  in  the  power  of  serve  something  more  than  the  right 
the  L^islative  Assembly  of  the  ter-  to  dissolve  the  corporation,  after  it 
ritory  U>  annul,  vacate,  and  make  shall  be  dissolved  by  a  court.  The 
void  thla  charter.  **  In  ^rie  &  N.  E.  power  to  kiU  what  is  already  dead  is 
&.  Ca  17.  Casey,  26  Pa.  St  287,  802,  no  power  at  all.  The  argument  of 
the  court  said:  "The  plaintiff's  the  plaintiff  on  this  point  is  alto- 
counsel  insist  that  inasmuch  as  the  gether  unsustained  by  authority, 
right  of  repeal  depended  on  matter  There  are  several  cases  directly 
of  fact,  the  right  could  not  be  ezer-  against  it." 

cised  antil  the  fact  was  ascertained       *Vide  supra,  %  89 ;  Shields  v,  Ohio, 

by  a  judicial  trial    But  if  this  were  (1877)  95  IT.  S.  875 ;  Sinking  Fund 

ciot  a  mistake  the  reservation  would  Cases,  (1878)  99  U.  a  700. 
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tions  have  been  mistakenly  supposed  to  be  jadioial  in  their 
nature.^  And  it  is  urged  that  the  investigation  and  deter- 
mination  of  the  question  whether  the  occasion  has  arrived 
upon  which  the  reserved  power  of  the  legislature  may  be  ezer* 
cised,  is  one  of  judicial  and  not  of  legislative  cognizance;  and 
that  any  attempted  action  by  the  legislature  prior  to  such 
judicial  determination,  would  be  in  excess  of  its  powers'  and 
an  encroachment  upon  the  authority  of  the  judiciary '  The 
cases,  however,  which  sustain  this  objection  fail  to  draw  any 
clear  distinction  between  forfeiture  and  repeal,  often  using 
the  words  interchangeably  in  such  a  manner  as  to  beget  con- 
fusion. 

1  In  an  early  case  in  Massachusetts       'Flint   &c.    Flank   Boad   Ca   r. 

this  error  was  exposed.   "  We  do  not  WoodhoU,  25  Mich.  99, 112;  State  v. 

believe,"  said  the  court,  "that  the  Noyes,  47  Me.  189;  Chesapeake  &  O. 

inquiry  into  the  affairs  or  defaults  Canal  Co.  v.  Baltimore  &  O.  R.  Co., 

of  a  corporation,  with  a  view  to  con-  4  Qill  &  J.  128 ;  Regents  of  the  IJni' 

tinue  or  discontinue  it,  is  a  judicial  versity  of  Maryland  v.  Williams,  9 

act.    No  issue  is  formed.    No  decree  GiU  &  J.  865.    Thus  in  Flint  &c 

or  judgment  is  passed.    No  forfeit-  Plank   Road  Ca  v,  Woodhull,  25 

ure  is  adjudged.    No' fine  or  punish-  Mich.  99,  112,  where  the  charter  of 

ment  is  imposed.     But  an  inquisy  is  the  corporation  contained  a  reserva- 

had  in  such  form  as  is  deemed  most  tion  that  no  repeal  should  be  made 

wise  and  expedient,  with  a  view  to  unless  "  it  be  made  to  appear  to  the 

ascertain  facts  upon  which  to  exert  legislature  that  there  has  been  a  vio- 

legislative  power,  or  to  learn  whether  lation  by  the  company  of  some  of 

a  contingency  has  happened  upon  the  provisions  of  this  act,"  the  court 

which  legislative  action  is  required,  said:  "We  are  constrained,  there- 

.    .    .    This  is   the   constant   and  fore,  from  all  these  considerations, 

necessary  course  of  proceeding,  not  to     say,    that    the     determination 

only  in  relation  to  private  and  spe-  whether  a  corporation  has  violated 

cial  acts,  but  also  to  many  public  its  charter  is  judicial  in  its  nature, 

acts.    In  granting  new  charters,  or  It  requires  the  action  of  those  triba- 

enlarging,   modifying  or  renewing  nals  which  must  hear  before  they 

old  ones,  and  in  a  large  portion  of  condemn,  and, must  proceed  upaa 

ordinary  legislation,  it  is  the  duty  of  inquiry.   If  it  were  properly  legisla* 

the  legislature  to  inquire  and  ascer-  tive,  it  may  be  that  the  legislature 

tain  whether  existing  facts  render  must  be  presumed  to  have  given  a 

this  action  expedient  or  necessary,  hearing ;  but  the  fact,  as  we  have 

These  proceedings,  though  they  bear  seen  in  this  case,  is  otherwise,  and 

some  resemblance  to,  and  have  in  the  cases  in  which  presumptions  are 

view  the  same  general  object,  the  to   be   indulged   against  the  facta 

ascertainment  of  truth,  yet  in  no  ought  not  to  be  multiplied.    It  is 

proper  sense  can  they  be  called  ju-  sufficient  to  say,  that,  in  our  opin- 

dieiaJ   acts,*^    Crease   v.    Babcock,  ion,  the  case  is  one  in  which  the 

(1889)  28  Pick.  884,  844.  party  is  entiUed  to  a  trial  <tf  right 
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§  48.  The  same  subject  continued. —  The  rules  dedacible 
from  the  more  accurately  worded  opinions  would  seem  to  be, 
first,  that  in  the  absence  of  any  express  reservation  to  the 
legislature,  the  State  may  exercise  its  visitorial  power  over 
corporations  only  through  its  judicial  department;^  second, 
that  an  uaconditional  reservation  of  the  power  to  revoke  the 
franchises  or  repeal  the  charter  of  corporations,  vests  in  the 
legislature  a  discretion  which  can  be  questioned  by  the  courts 
only  when  it  has  been  wantonly  abused;'  and,  third,  that 
when  the  reservation  of  the  power  of  revocation  and  repeal 
has  not  been  unconditionally  reserved,  but  its  exercise  by  the 
legislature  has  been  made  to  depend  upon  some  breach  by  the 
corporation  of  the  conditions  upon  which  its  charter  and 
franchises  were  granted,  the  legislature  alone  can  determine 
for  itself  whether  the  circumstances  are  such  as  to  warrant  it 
in  the  exercise  of  the  power;  *  but  that,  as  in  other  cases,  its 

in  faet^  and  can  not  be  pnt  off  with  selves  from  exercising  the  power  of 

one  which  rests  exclusively  in  a  pre-  repeal,  until  a  certain  event  happens, 

nmption  of  law,  indulged  against  This  they  must  necessarily  ascertain 

the  fact.    The  violation  of  the  char-  before  they  can  properly  exercise  the 

ler  can  not  be  legaUy  made  to  ap-  power.    Their  decision  must,  prima 

pear,  except  on  trial  in  a  tribunal  fade,    be  presumed   to   be    right, 

whose  course  of  proceeding  is  de-  Whether  it  be  conclusive  or  not,  is 

vised  for  the  determination  of  ques-  a  question  which  it  is  not  necessary 

tions  of  this  nature,"  now  to  determine."    So  also  in  an- 

^Vide  cases  cited  supra,  §  46.   See  other  well-considered  case,  under  a 

Beach  on  Railways,  §  692.  grant  of  a  franchise  together  with  a 

*Vide  supra,  §§  88  and  89«   Spring  reservation  that  on  failure  of  the 

Valley  Water  Works  v.  Schottler,  grantee  to  f  ulfiU  any  of  the  condi- 

110  U.  S.  847;  Sinking  Fund  Cases,  tions  of  the  act,  the  legislature  ''may 

(1878)  99  U.  S.  700,  720;  Shields  v.  at  any  time  alter,  amend,  or  repeal 

Ohio,  (1877)  95  U.  S.  875.  the  same ; "  it  was  held  that  the  leg^ 

>  Myrick    t;.    Brawley,    (1886)   88  islature  might  repeal  the  act  with- 

Hinn.  377;  Kennedy  t;.  Strongs,  14  out  any  previous  judicial  deter mina* 

Johns.  129;  De  Camp  v.  Eveland,  19  tion  that  the  grantee  had  so  failed. 

BarK  81 ;  Lothrop  v.  Stedman,  42  Miners'  Bank  v.  United  States,  Mor* 

Conn.   584;  8.   a   18  Blatchf.   184;  ris,  482;  B.  a  48  Am.  Dec.  116;  Min- 

New  York  &G,  R.  Co.  r.  Boston  &c.  ers'  Bank  v.  United  States,  1  Greene, 

fi.  Co.,  86  Conn.  196 ;  Crease  v.  Bab-  (Iowa)  558 ,  Carey  v.  Giles,  9  Ga.  258 ; 

cock,  23  Pick.  884,  845,  where  the  Oakland  R  Co.  v,  Oakland  &c.  B. 

court  declared  that  ''it  is  indispen-  Ca,  45  Cal.  865;  Myrick  v,  Brawley, 

■able  that  this  inquiry  should,  in  the  (1886)  88  Minn.  877.    In  this  case  the 

first  instance,  be  made  by  the  legis-  court  said :   **  Where  the  right  re- 

latnre.    No  other  body  can  do  it  for  served  to  recall  the  grant  depends 

tbam.    They  have  restricted  them-  on  the  happening  of  a  contingent 
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action  in  the  matter  is  subject  to  subsequent  review  by  the 
courts,  and  upon  a  judicial  determination  that  the  contingency 
had  not  arisen  upon  which  the  reserved  power  was  made  to 
depend,  the  repealing  act  may  be  declared  null  and  void.^ 

§  49.  The  fact  of  forfeiture  to  be  judicially  declared.— 

An  act  done  by  a  corporation  which  is  sufficient  cause  for 
forfeiture  of  its  charter,  or  of  its  franchises,  does  not,  of  itself, 
avoid  the  charter  or  work  the  dissolution  of  the  corporation; 
but  the  charter  remains  valid  until  pronounced  forfeited  by  a 
judgment  rendered  on  proper  proceedings,  giving  the  corpo- 
ration an  opportunity  to  answer  and  to  be  fully  heard.'   Thus 

event,  the  existence  of  the  fact  at  they  might  enact  the  repeal  when- 
the  time  of  the  recall  must,  of  course,  ever  the  event  happened ;  it  was  not 
bo  a  matter  for  judicial  investiga-  a  reservation  of  judicial  power.  To 
tion.  Whether  the  re-entry  by  a  prl-  the  same  effect  is  McLarren  v.  Pen- 
vate  grantor  perfects  a  forfeiture  nington,  1  Paige,  107;  and  in  the 
must  depend  on  the  fact  of  condition  Miners'  Bank  of  the  United  States, 
broken,  and  that  must  be  ascertained  1  Greene,  (Iowa)  561,  it  was  held,  not 
by  the  judiciary;  but  in  no  case  only  that  the  fact,  on  which  the  right 
where  the  forfeiture  may  be  enforced  of  repeal  depended,  might  be  noticed 
by  act  of  the  grantor,  need  he  secure  by  the  legislature  without  the  assist- 
before  he  enforces  it,  a  judicial  de-  ance  of  the  judiciary,  but  that  its 
termination  that  the  fact  upon  which  truth  could  never  afterwards  be 
the  right  to  forfeit  depends,  exists,  questioned  by  any  court"  The  lat- 
The  courts  will  decide  upon  the  ef-  ter  case,  however,  so  far  as  respects 
foots  of  his  act  subsequently.  But  the  finality  of  the  legislative  deter- 
neither  does  the  legislature,  when  it  mination,  may  be  regarded  as  of 
exercises  a  reserved  right  to  repeal,  doubtful  authority, 
nor  the  private  grantor,  when  he  ex-  ^ "  The  most  that  can  be  said  is,  that 
ercises  a  reserved  right  of  re-entry,  the  repeal  is  void  if  it  comes  before 
perform  any  judicial  function.  The  the  court.  If  the  corporators  desire 
act  of  neither  assumes  to  determine  to  contest  the  validity  of  the  repeal- 
finally  the  rights  of  the  parties  as  af-  ing  act  in  a  court,  they  must  at  least 
fected  by  the  act  to  enforce  the  for-  prove  that  the  event  did  not  occur.'* 
feiture.  That  is  necessarily  and  in-  Erie  &  N.  E.  R.  Co.  v.  Casey,  26  Pa. 
herently  a  judicial  question,  which  St.  287,  803. 

only  the  judiciary  can  decide."  My-  '  Moore  v.  Schoppert,  (1884)  22  W. 

rick  v.  Brawley,  (1886)88  Minn.  877,  Va.  282;  Sturges  v.  Vanderbilt,  78 

879 ;  Erie  A;  N.  E.  R.  Co.  v.  Casey,  N.  T.  884 ;  HoUingshead  t*.  Wood- 

26  Pa.  St  287,  802.    In  Crease  v.  worth,  85  Hun,  410;  Cosenback  v. 

Babcook,  28  Pick.  284,  the  Supreme  Salt  Sprmgs  Nat  Bank,  58  Barb.  506; 

Court   of   Massachusetts   said  that  Master  Stevedores'  Assoc,  v.  Walsh, 

when  the  legislature  reserved  to  it-  2  Daly,  14 ;  Cartan  v.  Father  Mathew 

self  the  right  to  repeal  a  charter  on  &c.  Soc.,  8  Daly,  20 ;  MackaU  v.  Ches- 

the  happening  of  a  certain  event,  apeake  &  Ohio  Canal  Co.,  (1876)  94 
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a  eorporation  is  not  dissolved  by  merely  neglecting  to  exer- 
cise its  corporate  powers;^  nor  by  the  loss  of  an  Integral 

U.  S.  808,  810,  the  court  saying,  "  We  be  enforced  by  scire  facias,  or  a  quo 

are  of  opinion  that  the  question  of  warranto^  issued  at  the  instance  of 

forfeiture  could  only  be  established  the  government  creating  the  corpo* 

by  a  direct  proceeding  on  the  part  of  ration,  and  can  not  be  taken  ad  van* 

the  public  authorities,  and  a  decis-  tags  of  incidentally,  or  in  any  other 

ion  to  that  effect  in  a  proper  tribu-  way,  or  by  any  individual ; "  Pentz 

nal,  and  can  not  be  made  an  issue  for  v.  Citizens'  Fire  &c.  Ins.  Co.,  85  Md. 

the  first  time  in  the  trial  of  this  ques-  78;  Pearce  v.  Olney,  20  Conn.  544; 

tion   jf  private  right  between  the  Trustees  of  Vernon  Soc.  t;.  Hills»  6 

present  parties;"  Erie  &  N.  £.  R.  Cow.  28;  a  a  16  Am.  Dec.  429;  Fol- 

Co.  V.  Casey,  26  Pa.  St.  287,  801;  ger  v.  Columbian  Ins.  Co.,  99  Mass. 

Commonwealth  v.  Pittsburg  &a  B.  267;  s.  a  96  Am.  Dec.  747,  and  note, 

Co.,  58  Pa.  St.  46;  La  Grange  ^to.  R  755;  Heard  v.  Talbot,  7  Gray,  118, 

Co.  V.  Bainey,  7  Coldw.  (Tenn.)  420;  119.  1^0;  Pixley  r.  Roanoke  Naviga- 

Baker  v.  Backus,  82  BL  79;   In  re  tion  Co.,  75  Ya.  820;  State  v.  Fourth 

Long  Island  B.  Co.,  19  Wend.  87;  N.  H.  Turnpike  Co..  15  N.  H.  162; 

Ward  V.  Sea  Ins.  Co.,  7  Paige,  Ch.  8.  C.  41  Am.  Dec.  690;  -Arthur  t;. 

294;  Barclay  v.  Talman,4  Edw.  Ch.  Commercial  &c.  Bank,  9  Sm.  &  M. 

128;  Kincaid  t;.  DwinneUe,  59  N.  Y.  894;  s.  C.  48  Am.  Dec.  719;  Williams 

548 ;  State  v.  Beal  Estate  Bank,  (1843)  v.  Lowe,  4  Neb.  882 ;  Kennebec  &c. 

5  Ark.  595;  s.  c.  41  Am.  Dec.  109,  B.  Co.  v.  Kendall,  81  Me.  470;  State 

where  the  court  said,  "Such  adisso-  v.  Central  Ohio  Mut.  Belief  Assoa, 

lution  can  only  be  effected  by  judi-  29  Ohio  St  899;  State  v.  New  Or- 

cial  trial  and  judgment,  and  so  it  has  leans  Gas  Light  Co.,   2  Bob.  (La.) 

been  held  even  where  the  act  has  529 ;  Westcott  v.  Minnesota  &c.  Co., 

provided  that  in  default  of  fulfilling  23  Mich.   145 ;  State  v.  Vincennes 

the  condition  the  corporation  should  University,  5  Ind.  77 ;  Barren  Creek 

be  dissolved  ;'*SIeev.  Bloom,  5  Johns.  Ditching  Ck).  v.  Beck,  (1884)  99  Ind. 

Ch.  866;  Terrett  v.  Taylor,  9  Cranch,  247,  250,  saying  '*  The  State  alone 

51 ;  Crump  v.  United  States  Mining  has  the  right  to  insist  upon  a  for- 

Co.,  7  Grat.  852 ;  Connecticut  &c.  B.  feiture  and  it  may  waive  this  right ; " 

Co.  V.  Bailey,  24  Yt.  465;  Selma  ftc.  Enfield  Toll  Bridge  Co.  v.  Connecti- 

B.  O.  V.  Tipton,  5  Ala.  805;  Bohan-  cut  Biver  Co.,  7  Conn.  28;  Bank  of 

nan  v,  Binns,  81  Miss.  855 ;  Smith  v.  Missouii  v.  Merchants'  Bank  of  Bal- 

Plank  Road  Co..  80  Ala.  650;  Myers  timore,    10   Mo.    123;    Atchafalaya 

V.  Manhattan  Bank,  20  Ohio,  288;  Bank  v.  Dawson,  18  La.  Ann.  497. 

Spencer  v.  Champion,  9  Conn.  536 ;  i  Baptist  House  v.  Webb,  66  Me. 

National  Pahquioque  Bank  v.  First  898;  Heard  i?,  Talbot,  7  Gray,  113; 

National  Bank  of  Bethel,  80  Conn.  Brandon  Iron  Co.  v.  Gleason,  (1852) 

825;  Atlanta  v.  Gate  City  Gas  Light  24  Vt.  228,  238,  which  while  admit- 

Ca,  71  Ga.  106;  Deitweiler  v.  Breck-  ting  that  "  it  is  probably  true  that  a 

enkamp.  83  Mo.  45;  Perrin  v.  Gran-  legal  surrender   may    he  presumed 

ger,  80  Vt  595;   Chesapeake  &  O.  where  for  a  sufficient  length  of  time 

Canal  Co.  v.  Baltimore  &  O.  B.  Ca,  there  has  existed  an  entire  non-user 

(1832)  4  Gill  &  J.  1,  122,  declaring  of  corporate  franchises  and  a  neg 

that  a  "  cause  of  forfeiture  can  only  lect  to   choose  corporate  officers,** 
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part ;  *  nor  by  the  resignation  of  all  the  officers  and  the  omission 
to  elect  others;''  nor  by  a  sale  of  its  property  in  good  faith  and 
for  a  valuable  consideration ; '  nor,  generally,  by  the  failare 
to  perform  any  act  prescribed  in  the  charter.*  Until,  there- 
fore, a  judgment  upon  a  qtco  warrantOy  or  a  decree  of  court 
has  declared  a  surrender  of  the  corporate  franchises  and  the 
dissolution  of  the  corporation,  any  creditor  is  at  liberty  to 
proceed  by  suit  against  the  corporation  in  the  same  manner 
as  if  the  alleged  surrender  by  non-user  had  not  occurred;  so 

declares  that  the  lapse  of  time  re-  Buperrisors  of  Kings  County,  or  at 
quired  for  that  purpose  has  never  least  diverted  from  the  company.  It 
been  decided,  and  reiterates  the  doc-  is  certainly  well  settled  that  a  non- 
trine  that  the  question  '*  can  not  be  performance  of  the  conditions  of  an 
tried,  so  as  to  be  conclusive  upon  act  of  incorporation  will  forfeit  the 
the  corporation,  in  this  coUateral  or  grant,  even  at  common  law,  and  like 
incidental  manner."  effect  is  given  to  such  omission  by 

1  Lehigh  &c.  Co.  v.  Lehigh  C.  &  N.  the  statute  under  which  the  peti- 

Co.,  4  Rawle,  0;  s.  a  36  Am.  Dec.  tioner  came  into  existence;  but  I 

111.  am  not  aware  of  any  case  holding 

'Evarts  v.  Killingworth,  20  Conn,  that  such  default  does  of  itself  work 

447 ;  Pearoe  v.  Olney,  20  Conn.  548.  a  forfeiture,  or  that  it  can  take  ef- 

s  Hill  v.  Fogg,  41  Mo.  068.  feet  except  upon  some  proceeding 

*  People  V.  President  &c,  Manhat-  where  the  question  is  brought  di- 
tan  Co.,  9  Wend.  351,  882;  Stoop  v,  rectly  before  the  court,  unless  the 
Oreensburgh  Ac  Co.,  10  Ind.  47.  statute  otherwise  provides.  The  prin- 
Thus  the  New  York  Act  of  1875  di-  cipal  cases  relied  upon  by  the  re- 
rects  that  the  commissioners  should  spondent  were  within  this  exception 
"provide  for  the  release  and  forfeit-  (in  re  Brooklyn,  W.  &  N.  R.  Co.,  72 
nre  .  .  .  of  all  rights  and  f ran-  N.  Y.  245 ;  &  c.  75  N.  Y.  885).  The 
ohises  **  of  railway  companies  in  company  then  before  the  court  was 
case  of  non-completion  of  the  roads  organized  under  an  act  which  de- 
within  the  time  and  upon  the  condi-  clared  that  upon  omission  to  do  the 
tions  therein  provided.  And  in  the  thing  in  question  '  its  corporate  ex- 
case  of  In  re  Kings  County  Elevated  istence  and  powers  shall  cease. '  And 
R.  Co.,  (1887)  105  N.  Y.  97,  decided  in  the  Brooklyn  Steam  Transit  Ca 
under  this  act,  the  court  said:  "This,  v.  City  of  Brooklyn  (78  N.  Y.  524), 
as  we  have  seen,  was  done  in  the  the  charter  then  before  the  court 
very  language  of  the  act,  and  assum-  provided  that  upon  such  omission, 
ing  with  the  respondent  that  the  *  this  act  and  all  the  powers,  rights 
default  existed,  we  are  to  inquire  and  franchises  herein  and  hereby 
whether  the  property  right  or  fran-  granted  shall  be  deemed  forfeited 
chise,  then  in  the  company,  was  by  and  terminated.*^  In  the  last  case 
that  circumstance  and  without  fur-  the  other  two  were  reviewed,  but 
ther  act  done  by  any  one,  or  judg-  the  same  principle  was  said  to  ap- 
ment  of  any  court,  transferred  to  the  ply  to  each.** 
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also,  judgment  against  the  corporation,  and  an  execution  and 
sale  of  the  corporate  property  under  it,  before  any  such  pro- 
ceedings are  instituted,  will  be  valid.^  And  one  stockholder 
in  a  corporation  can  not  recover  from  another  stockholder, 
who  has  taken  and  sold  the  corporate  property,  the  value  of 
his  proportionate  share  of  the  property  sold,  on  an  allegation 
that  the  corporation  has  ceased  to  do  business,  although  the 
averment  may  be  strictly  true;  for  its  dissolution  must  be  first 
judicially  declared  before  its  property  will  vest  in  the  individ- 
ual stockholders;'  so,  also,  a  forfeiture  must  be  judicially  de- 
clared before  the  same  franchise  can  be  granted  to  others.' 
When,  however,  the  language  used  shows  that  the  legislature 
intended  to  make  the  continued  existence  of  the  .corporation 
depend  upon  its  compliance  with  a  particular  provision  of  the 
act,  in  case  of  non-compliance,  its  rights  are  to  be  deemed 
forfeited  and  terminated,  whether  the  corporation  is  organized 
under  a  general  or  special  law.^  In  such  a  case  the  statute 
executes  itself,  and  the  non-existence  of  the  corporation  may 
be  alleged  in  opposition  to  an  application  by  it  to  appropriate 
land  under  the  law  authorizing  the  taking  of  private  prop- 
erty for  public  use.' 

1  Mickles  v.  Rochester  City  Bank,  shall  organize  and  proceed  to  bus!- 

11  Paige,  Ch.  118.  ness  within  two  years  after"  its  pas- 

'  Hodsdon  v.  ^peiand,  16  Me.  814  sage  —  the  fact  that,  until  November 

'Regents  of  the  University  of  24,  1885,  only  |10,000  had  been  sub- 
Maryland  V.  Williams,  9  Gill  &  J.  scribed  and  paid  in,  renders  the  act 
365;  s.  C.  81  Am.  Dec.  73.  void,  and  the  charter  forfeited.   The 

4  Brooklyn  Steam   Transit  Go.  v.  Ind.  Rev.  St.  1881,  §  8641,  providing 

Brooklyn,  78  N.Y.  524;  7n  re  Brook-  that   gravel-road    companies   shi^ 

lyn,  W.  &  N.  R  CJo.,  72  N.  Y.  246.  cease   to   be  bodies  corporate  "if, 

In  People  v.  National  Savings  Bank,  within  two  years  from  the  time  of 

(DL  1887)  11  N.  E.  Rep.  170,  it  was  filing  a  copy  of  its  articles  of  asso- 

held  that  where  an  act  of  the  legis-  dation  with  the  county  recorder,  it 

latnre  incorporating  a  banking  com-  shall  not  have  commenced  the  con- 

pany,  passed  March  20^  1869,  pro-  struction  of  its  road,  and    ...    if 

vides  that  certain  persons,  eta, ''are  within  four  years  from  such  time 

herdyy  incorporated,^  etc. ;  that  the  such  road  shall  not  be  completed/' 

capital  stock  '*  shail  he  ^,000,"  etc. ;  was  held  not  to  apply  to  a  company 

that,  "before  said  corporation  shall  formed  to  own  a  road   previously 

commence  business,  the  stockholders  constructed.    State   v.  St.  Paul   & 

shaU  pay  the  several  amounts  sub-  Morrison  Turnpike  Co.,  92  Ind.  42. 

scribed  in  fuU; "  and  that  the  "act  ^Inre  Brooklyn,  W.  &  N.  R.  Co., 

shall  be  void,  unless  said  corporation  72  N.  Y.  245. 


94  A^CENDMENTy  BEPBAL  AND  FOBFEITUfiB.  [§  50. 

§  50.  The  fact  of  forfeiture  not  to  be  eonaterally  tried.— 

It  is  well  settled  that  acts  or  omissions  on  the  part  of  a  cor- 
poration which  would  subject  its  charter  and  franchises  to 
forfeiture  in  proceedings  against  it  instituted  by  the  State  for 
the  direct  purpose  of  enforcing  the  penalty,  can  not  be  collat- 
erally pleaded  in  suits  between  the  corporation  and  other  per- 
sons.^ The  only  competent  evidence  to  prove  a  forfeiture  is 
the  judgment  of  a  court  directly  on  the  point.^  Since  the  peo- 
ple, for  whose  benefit  corporations  are  supposed  to  be  created, 
may  in  their  sovereign  capacity  waive  a  cause  of  forfeiture,  it 
does  not  lie  in  the  mouth  of  any  private  citizen  to  insist  upon 

^  Southern  Pacific  R.  Co.  v.  Orton,  ure  of  a  canal  company  to  perform 
(1887)  82  Fed.  Rep.  457;  Briggs  v,  its  duty  in  keeping  the  canal  in  re- 
Cape  Cod  Ship  Canal  Co.,  (1884)  187  pair,  as  a  defence  to  an  action  to  re* 
Mass.  71;  Bice  v.  National  Bank,  126  cover  toll,  the  court  said:  "If  the 
Mass.  800 ;  Greenbrier  Lumber  Co.  canal  was  opened,  and  toll  claimed, 
V,  Ward,  (1887)  80  W.  Va.  48;  State  and  the  public  did  not  interfere,  and 
V,  Butler,  (1886)  15  Lea,  104;  Ashe-  the  defendant  used  the  canal,  he 
ville  Division  v,  Aston,  (1886)  92  N.  C.  thereby  subjected  himself  to  the  pay* 
578 ;  Atlanta  v.  Gate  City  Gas  Light  ment  of  the  toll.  By  demanding  the 
Co.,  (1885)  71  Ga.  106.  In  Riddle  v.  toU  the  plaintiff  claims  to  have  com- 
Proprietors  of  Locks  and  Canals,  7  plied  with  the  conditions  and  pro- 
Mass.  169,  it  was  held  that  the  plaint-  visions  of  the  act  of  incorporation ; 
iff,  averring  a  loss  arising  from  the  and  the  defendant,  by  using  the 
failure  of  the  defendants  to  dig  their  eanal,  is  estopped  to  deny  the  right 
canal  to  the  depth  required  by  their  of  the  corporation  to  the  toll,  al- 
charter,  and  from  th^r  failure  to  though  it  might  be  proceeded  against 
cleanse  the  channel  from  deposits  of  by  quo  warranto  for  the  repeal  and 
silt,  could  not  recover  on  account  of  dissolution  of  the  charter,  or  by  in- 
the  former,  but  that  he  was  entitled  dlctment  for  a  misdemeanor  in  not 
to  damages  for  injuries  arising  keeping  the  canal  in  repair."  Pro- 
through  their  neglect  to  keep  the  prietors  of  Quincy  Canal  v.  New- 
canal  free  from  obstructions.  See  comb,  7  Mete.  276.  New  Jersey 
also  Belcher  Sugar  Refining  Co.  v.  Southern  R.  Co.  v.  Long  Branch 
St  Louis  Grain  Elevator  Co.,  10  Mo.  Commissioners,  89  N.  J.  28;  Crump 
App.  401.  Toledo  &  A.  A.  R  Co.  v.  v.  United  States  Mining  Co.,  7  Gratt. 
Johnson,  (1888)  49  Mich.  148;  Barren  852;  Hamilton  v.  Annapolis  R  Co., 
Creek  Ditching  Co.  v.  Beck,  (1885)  99  1  Md.  Ch.  107 ;  Connecticut  Ac.  R. 
Ind.  277;  Logan  v.  Vernon,  G.  &o.  Co.  v,  Bailey,  24  Vt'465;  Irvine  v. 
R.  Co.,  (1884)  90  Ind.  552;  Thompson  Lumberman  Bank,  2  Watts  &  Serg. 
V.  New  York  &c.  R.  CJo. ,  8  Sandf .  Ch.  204 ;  Dyer  v.  Walker,  40  Pa.  St  157 ; 
625;  Central  Crosstown  R.  Co.  t?.  West  v.  Carolina  Ins.  Co.,  81  Ark. 
Twenty-Third  Street  Ry.  Co.,  54  476;  Beach  on  Railways,  §§  589, 
How.  Pr.  168;  In  re  New  York  Ele-  690. 

vated  R.  (Do.,  70  N.  Y.  827.    Thus  » Cleveland  &c.  R  Co.  v.  Speer,  56 

where  the  defendant  pleaded  the  faU'  Pa.  St  825;  s.  a  94  Am.  Dea  84; 
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an  enforcement  of  the  penalty  incidentally  to  the  main  issue 
of  his  case.'  On  the  other  hand  the  corporation  cannot  be 
permitted  to  plead  its  own  abase  of  its  franchises  or  failure  to 
perform  its  public  duties,  for  the  purpose  of  avoiding  any 
obligation  by  which  it  may  be  bound.^  Accordingly,  a  plea 
involving  a  forfeiture  of  the  charter  is  open  to  demurrer,  or 
may  be  treated  as  a  nullity  by  the  court.'  Even  where, 
through  non-compliance  with  the  conditions  of  its  charter  or 
the  general  act  under  which  it  claims  to  be  organized,  a  com- 
pany has  never  acquired  a  de  jure  corporate  existence,  a  per- 
son may  so  deal  with  it  as  to  be  estopped  to  deny  the  legality 
of  its  incorporation.^ 

Trastees  of  Vernon  v.  Hills,  6  Cow.  peake  &  O.  Canal  Co.  r.  Baltimore 

28;  &  a  16  Am.  Dec.  420.  &  O.  R.  Co.,  4  GiU  &  J.  1. 

1  Greenbrier  Lumber  Co.  t?.  Ward,        »  Dyer  r.  Walker,  40  Pa.  St  167. 
(1887)  80  W.  Va.  48,  where  the  oor-       »  Dyer  v.  Walker.  40  Pa.  St  157. 
poration  had  failed  to  pay  its  license       <  Broad  well   v.  Merritt,  (1885)  87 
tax,  and  holding  that  the  rule  in  Mo.  95;  Smith  v.  Sheely,  12  Wall, 
this  respect  had  not  been  altered  by  861 ;  Kansas  City  Hotel  v.  Hunt,  57 
W.  Va.  Acts  of  1885.  ch.  20,  §  8.    In  Mo.  126;  Farmers'  &  M.  Ins.  Co.  v. 
Heard  v.  Talbot  7  Gray,  115,  it  was  Needles,  52  Ma  17;  Ohio  A;  M.  B.  Co. 
said:  "  It  would  be  a  great  anomaly  v.  McPherson,  85  Ma  18;  Stoutiniore 
to  allow  persons  not  parties  to  a  con-  v,  Clark,  70  Mo.  471 ;  National  Ins. 
tract  to  insist  on  its  breach  and  en-  Co.  v.  Bowman,   60   Mo.  252 ;   St. 
force  a  penalty  for  its  violation,  but  Louis  v.  Shields,  62  Mo.  247.    In  a 
it  would  be  against  public  policy,  recent  case  in  Kentucky  it  was  held 
and  lead  to  confusion  of  rights  if  that  an  association  which  has  filed 
corporate     powers    and    privileges  articles  of  incorporation  for  record 
could  be  disputed  and  defeated  by  in   the   office  of  the  clerk  of  the 
e^ery  person  who  might  be  aggrieved  county  court,  as  required  by  Gen.  St 
by  their  exercise.    Therefore  it  has  Ky.  ch.  56,  may  begin  business,  and 
often  been  held  that  a  cause  of  for-  its  acts  are   valid,  though  it   has 
feitare,  however  great,  cannot  be  failed  to  comply  with  the  further  re- 
taken advantage    of    or    enforced  quirement  to  file  a  copy  of  its  arti- 
against  corporations  coUateraUy  or  cles   with   the   Secretary  of   State 
incidentally,  or  in  any  other  mode  within  three  months.    Such  failure 
than  by  a  direct  proceeding  for  that  is  available  only  in  a  direct  proceed- 
object  in  behalf  of  the  government"  ing  to  annul  the  franchise.    Port- 
See  also   Rex  v.    Amery,   2   Term  land  &  G.   Turnpike  Co.  t\   Bobb, 
Bep.  515 ;  Rex  v.  Pasmore,  8  Term  (Ky.  1889)  10  S.  W.  Rep.  794.    In  an 
Bep.  199 ;  Terret  v.  Taylor,  9  Crancb,  earlier  case  in  the  same  State,  in 
48;  Slee  v.  Bloom,  5  Johns.  Ch.  866;  view  of  the  fact  that  under  the  stat- 
ft  a  19  Johns.  456;  Trustees  of  Ver-  ute  above  cited  a  corporation-  is  al- 
noD  V.  Hills,  6  Cow.  28 ;  McLaren  v,  lowed  to  commence  business  as  soon 
FenningtODy  1  Paige,  Ch.  102;  Chesa-  as  its  articles  are  filed  in  the  county 
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I 

§51*  Proceedings  to  forfeit  charters— (a)  Jurisdiction. 

A  decree  of  forfeiture  can  be  rendered  only  by  a  court  of  the 
State  from  which  the  corporation  received  its  charter.^  Pro- 
ceedings to  that  end  should  be  generally  instituted  in  a  court 
of  law,  since  courts  of  chancery  have  no  power,  unless  by 
statute,  to  forfeit  the  charters  or  decree  the  dissolution  of 
corporations.^    There  are  but  two  kinds  of  cases  in  which  an 

clerk's  office;   that  the  legality  of  rate  name  the  property  of  another, 

the  incorporation  is  required  to  be  as  it  has  no  power  as  such  to  take, 

presumed ;  that  neither  the  corpora-  neither  can  it  transfer;  and  the  suf- 

tors  themselves  nor  those  sued  by  flclency  of  a  transfer  made  by  it 

the  corporation  are  allowed  to  deny  may  be  inquired  into  collateraUy.*' 

it;  and  that  the  franchise  can  only  ^  Carey  v,  Cincinnati  &c.  R.  Ca, 

be  annulled  by  direct  proceedings,  6  Iowa,  857. 

it  was  held  that  the  failure  of  a  turn-  2  Denike  v.  New  York  &c  Lime 
pike  company  to  file  articles  in  the  Co.,  80  N.  Y.  599;  Buffalo  &c  R.  Co. 
office  of  the  Secretary  of  State  v.  Cary,  26  N.  Y.  75;  Baker  v.  Ad- 
within  three  months  after  filing  ministrator  of  Backus,  83  HL  79; 
them  in  the  county  clerk's  office,  as  Neall  v.  Hill,  16  Cal.  145 ;  Gaylord  v. 
required,  would  not  invalidate  its  Fort  Wayne  &c.  Co.,  6  Biss.  286;  At- 
organization  so  as  to  affect  the  valid-  torney -General  v.  Tudor  Ice  Co., 
ity  of  a  tax  voted  for  building  a  (1870)  104  Mass.  289,  declaring  that 
turnpike,  although  section  6  of  the  the  Supreme  Judicial  Court  of  Mas- 
act  provides  that  the  acts  of  corpo-  sachusetts,  "  sitting  in  equity,  does 
rations  shall  bo  valid  if  the  required  not  administer  punishment  or  en- 
copy  of  the  articles  is  filed  in  the  force  forfeitures  for  transgressions 
office  of  the  Secretary  of  State  of  law;"  Attorney -General  v.  Clar- 
within  three  months.  Walton  v,  end  on,  17  Yes.  491;  President  &o, 
Riley,  (1887)  85  Ky.  413.  So,  where  v.  City  Bridge  Co.,  2  Beas.  46;  State 
a  corporation  fails  to  comply  with  v.  Merchants'  Ins.  Ck).,  8  Humplu 
the  statutory  requirements  as  to  the  285 :  Bay  less  v.  Orne,  1  Freeman, 
payment  of  capital  stock,  making  (Miss.)  Ch.  161;  Strong  v,  McCagg, 
annual  reports,  et  cetera^  that  fact  55  Wis.  624;  Bangs  v.  Mcintosh^ 
will  not  invalidate  a  loan  made  in  28  Barb.  691 ;  Howe  v.  Deuel,  43 
good  faith,  in  the  usual  course  of  Barb.  504;  Doyle  v.  Peerless  Pe- 
business,  to  such  corporation.  Lip-  troleum  Co.,  44  Barb.  289;  Belmont 
pincott  V,  Shaw  Carriage  Co.,  25  v.  Erie  R.  Co.,  62  Barb.  687.  In  At- 
Fed.  Rep.  677.  But  see  Waterman  tor ney -General  v.  Tudor  Ice  Co.,  104 
on  Corporations,  §  480,  where  the  Mass.  289,  248,  Gray,  J.,  declared 
author  says:  ''When  a  company  that "  the  single  case  in  whiph  an  in- 
never  had  any  corporate  existence  formation  has  been  sustained  in  an 
80  as  to  enable  it  to  take  and  hold  English  court  of  chancery  against  a 
property  in  a  corporate  name,  that  corporation  for  carrying  on  a  bosi- 
fact  may  be  inquired  into  in  a  col-  ness  beyond  its  corporate  powers  is 
lateral  proceeding.  And  so,  if,  pro-  Attorney-General  v.  Great  Northern 
f easing  such  existence,  it  acquires  Railway  Co.,  IDrewry&Smale,  154^ 
for  a  particular  purpose  in  a  corpo-  in  which  Yice  ChanceUor  Kindera- 
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information  in  equity  in  the  name  of  the  attorney-general 
should  be  sustained.  "  The  one  is  of  public  nuisances  which 
affect  or  endanger  the  public  safety  or  convenience,  and  re- 
quire immediate  judicial  interposition,  like  obstructions  of 
highways  or  navigable  waters.*  The  other  is  of  trusts  for 
charitable  purposes,  where  the  beneficiaries  are  so  numerous 
and  indefinite  that  the  breach  of  trust  can  not  be  effectively 
redressed  except  by  suit  in  behalf  of  the  public'  If  there 
are  any  other  cases  to  which  this  form  of  remedy  is  appropri- 
ate, that  of  a  private  trading  corporation,  whose  proceedings 

ley  in  1860  restrained  a  railway  com-  ^  Cf,  District  Attorney  v.  Lynn  & 

pany  from  trading  in  coal  in  large  Boston  R  Co.,  Id  Gray,  342;  Attor- 

quantitiee  upon    the    ground   that  ney-General  v.  Cambridge,  16  Oray, 

there  was  danger  that,  if  allowed  247 ;    Attorney-General    v,    Boston 

to  go  on,  it  might  get  into  its  hands  Wharf  Co.,  12  Qray,   568;  Rowe  v. 

the  coal  trade  of  the  whole  distinct  Granite   Bridge  Co.,  21  Pick.   8i4» 

from  or  through  which  its  railway  847. 

ran,  and  thus  acquire  a  monopoly  *  Cf,  County  Attorney  v.  May,  5 
injurious  to  the  public.  That  case  Cush.  836;  Jackson  v,  PhiUips,  14 
is  evidently  the  foundation  of  the  Allen,  639, 579 ;  Attorney-General  v, 
dictum  of  Vice  Chancellor  Wood,  Garrison,  101  Mass.  228;  Mass.  Gen. 
two  years  later,  in  Hare  v.  Xiondon  &  Stat.  ch.  14.  §  20 ;  Attorney-General 
Korth western  Railway  Ca,  2  Johns,  v.  Railroad  Cos.,  85  Wis.  425; 
&  Hem.  80,  111."  Under  the  Pa.  Spooner  v.  McConneU,  1  McLean, 
Act  of  June  14,  1886,  §  2,  allowing  887 ;  Attorney-General  v.  Hudson 
writs  of  quo  warranto  to  hQ  issued  Riv.  R.  Co.,  1  Stockton,  526;  At- 
by  courts  of  common  pleas  in  case  torney-CteneraluNew  Jersey  R.  Co., 
of  forfeiture  for  misuser  of  the  fran-  2  Green,  (N.  J.)  Ch.  136 ;  Buck  Moun* 
chises  of  a  corporation  within  the  tain  Coal  Co.  v,  Lehigh  Coal  &  Nav. 
county,  and  the  act  of  April  7,  1870,  Co.,  50  Pa.  St  91 ;  Sparhawk  «• 
§  1,  extending  the  jurisdiction  of  Union  &c  R  Co.,  54  Pa.  St.  401; 
the  court  of  Common  Pleas  of  Dau-  Biglow  t;.  Hartford  Bridge  Co.,  14 
phin  county  to  all  suits  by  the  Com-  Conn.  578;  State  v.  New  Haven  &c, 
moD wealth  throughout  the  State,  Co.,  45  Conn.  831.  A  court  of  equity 
the  latter  court  has  jurisdiction  of  a  has  no  jurisdiction  to  restrain  a  nav- 
writ  of  quo  warranto  against  a  igation  company  from  collecting  tolls 
water  company  of  Bradford  county  on  the  streams  to  which  its  charter 
for  furnishing  impure  and  unwhole-  refers,  on  the  ground  that  it  had 
some  water.  The  act  of  1874,  giv-  failed  to  improve  the  streams  as  the 
ing  a  remedy  to  any  citizen  to  whom  charter  prescribed,  or  to  keep  them 
pure  water  is  not  furnished,  does  in  order ;  the  only  mode  of  proceed- 
not  affect  the  remedies  of  the  Com-  ing  against  a  corporation  in  such  a 
mon  wealth.  Commonwealth  v.  To-  case  being  by  quo  toarranto  at  the 
wanda  Water-Works,  (Pa.  1888)15  suit  of  the  State.  Pixley  r.  Roanoke 
Atlan.  Rep.  440 ;  8.  a  22  W.  N.  Cas.  Nav.  Co.,  75  Va.  820. 
4d9.  Beach  on  Railways,  §  592. 
7 
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are  not  shown  to  have  injured  or  endangered  any  public  or 
private  rights,  and  are  objected  to  solely  upon  the  ground 
that  they  are  not  authorized  by  its  act  of  incorporation  and 
are  therefore  against  public  policy,  is  not  one  of  them."  ^ 

§  52.  (b)  Of  the  parties. —  A  private  person  can  not,  unless 
authorized  by  statute,^  institute  judicial  proceedings  against  a 
corporation  for  the  purpose  of  obtaining  a  decree  of  forfeit- 
ure. Such  suits  are  to  be  brought  by  the  State  alone.'  For 
it  is  with^the  State  that  the  contract  is  made,  upon  breach  of 
which  the  charter  of  a  corporation  may  be  forfeited ;  and  it  is 
for  the  State  alone  to  determine  whether  the  forfeiture  shall 
be  enforced,  or  waived.*  Suits  to  enforce  the  forfeiture  are 
brought  on  behalf  of  the  State  by  the  attorney-general,  who 
may  proceed  therein  of  his  own  motion  without  an  express 
act  of  legislature  authorizing  him  so  to  do; ^  and  in  construing 

1  Attorney-Oenerid  v.  Tudor   Ice  of  University  of  Maryland  v.  WiU- 

Ck).,  (1870)  104  Mass.  289,  244,  per  iams,  9  GiU  &  J.  865:  s.  a  81  Am. 

Gray,  J.  Dec.  72,  111 ;  Lord  v.  Essex  Building 

SGkiylord  v.  Fort  Wayne  Sec  R.  Assoc.  No.  4,  87  Md.  827;  State  v. 
Co.,  4  Biss.  286;  Commonwealth  v.  Fourth  N.  H.  Turnpike,  16  N.  H. 
Alleghany  Bridge  Co.,  20  Pa.  St.  185;  162;  State  v.  Boston  &c.  R.  Co.,  25 
Baker  v.  Backus,  82  111.  79 :  North  v.  Y t.  483 ;  Emff  et  v.  Great  Western  R. 
State,  107  Ind.  856:  Wilmersdoerffer  Co.,  25  111.  858.  Even  in  Pennsyl- 
17.  Lake  Mahopac  Imp.  Co.,  18  Hun,  vania  under  the  act  of  June  19, 1871, 
887 ;  Stout  v.  Zulick,  48  N.  J.  899.  authorizing  a  private  citizen  by  bill 
But  a  statute  giving  a  remedy  to  any  in  equity  to  compel  a  corporation  to 
citizen  does  not  affect  the  remedies  show  that  it  has  authority  to  do  a 
of  the  commonwealth.  Common-  certain  act,  he  can  not  prove  the 
wealth  V.  Towanda  Water- Works,  mere  non-user  of  a  franchise  in  order 
(Pa.  1888)  15  Atlan.  Rep.  440.  Of,  to  establish  a  forfeiture  of  the  char- 
Western  Pennsylvania  R.  Co.'s  Ap-  ter.  Western  Pennsylvania  R.  Co*8. 
peal,  (1885)  104  Pa.  St  899.  Appeal,  (1885)  104  Pa.  St  899. 

*  People  V,  Rensselar  &c.  R  Co.,  16  ^  In  Regents  of  the  University  of 

Wend.  118;  People  v.  Northern  R.  Maryland  v.  WiUiams,  9  GiU  &  J. 

Co.,  42  N.  Y.  217 ;  Strong  v,  McCagg,  865 ;  s.  O.  81  Am.  Dec.  72,  111,  it  was 

55  Wis.  624,   628;  Rice  v.  National  said:  *'For  the   government,    with 

Bank,  126  Mass.  300,  804 ;  Briggs  v.  which  the  contract  is  made,  may  not 

Cape  Cod  &c.  Canal  Co.,  137  Mass.  wish  to  enforce  the  forfeiture,  and 

71,  72 ;  Folger  v.  Columbian  Ins.  Ck).,  may,  if  it  choose  to  do  so,  waive  the 

99  Mass.  267 ;  8.  c.  96  Am.  Dec.  breach  of  any  condition  of  the  oon- 
747  (annotated);  Commonwealth  v.  tract  arising  out  of  the  charter."  See 
Union  Ins.  Co.,  5  Mass.  230;  Chesa-  further  upon  the  subject  of  waiver, 
peake  Sc  O.  Canal  Co.  v,  Baltimore  &  §  59,  infra. 

a  R.  Co.,  4  G.  &  M.  (Md.)  1 ;  Regents       »  State  v.  Southern  R.  Oa,  24  Tex. 
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the  provision  of  the  New  York  Code  of  Civil  Procedure  which 
confers  upon  the  attorney-general  the  power  to  sue  a  corpori- 
tion  to  vacate  its  charter,  it  is  held  that  the  Words  '^  upoh 
leave  granted"  do  not  authorize  the  court  to  inquire  whether 
the  suit  is  a  wise  act,  but  only  Whether  the  attorney-general 
alleges  a  -prima  facie  case,  or  a  case  of  such  gravity  that  It 
should  be  judicially  determined.*  Ordinarily,  the  corporation 
itself  is  a  necessary  party  to  a  bill  to  declare  a  forfeiture  of 
its  franchises,  or  to  divest  it  of  any  of  its  property  or  rights.* 
But  if  the  information  has  for  its  object  to  test  the  fact  of 
legal  corporate  existence,  it  should  be  filed  against  the  indi- 
viduals assuming  to  act  as  a  corporation;  for,  it  is  said,  that 
to  make  the  paeudo  corporation  itself  the  defendant,  would  be 
to  acknowledge  its  existence.' 

80.    Thus  in   People   v,    Stanford,  althoug:h  its  dissolution  has  not  beeil 

(18S8)  77  CaL  860,  under  the  Call-  judicially  declared.    But  where  the 

fomia  Ckxle  of  Civil  Procedure,  §  808,  object  of  the  bill  is  to  divest  the  cor- 

providing  that   an  action  may  be  poration  itself  of  any  of  its  property, 

brought  by  the  attorney-general  for  or  of  any  of  its  corporate  rights  oi 

the  usurpation  of  a  franchise,  and  privileges,  upon  the  ground  that  it 

Civil  Code,  §  358,  atithorizing  an  in-  has  forfeited  its  charter,  or  sarresk 

quiry  as  to  the  right  of  a  corporation  dered  its  franchises,  the  other  de- 

to  exercise  corporate  power  at  suit  f endants  in  the  suit  may  have  a  right 

of  Che  State,  on  information  of  the  to  insist  that  the  corporation  itself 

attorney-general,    the   people   may  shall  be  made  a  party,  to  the  end 

maintain  an  actibn  at  the  relation  of  that  the  decree  may  be  binding  iipoh 

that    officer,   to  compel  a  railroad  such  corporation,  and  that  the  other 

corporation  to  forfeit  its  franchises  defendants  may  not  be  subjected  to 

and  restrain  the  exercise  of  the  same,  future  litigation  with  the  corpora- 

^In  re  Appllciltion  of  Attorney-  tion  itself  in  relation  to  the  skttfe 

General,  (1880)  50  Hun,  511,  con-  matters."    An  information  •  to  dis- 

s^uinfc    N.    Y.    Code   Civ.   Proc.,  solve  a  corporation,  praying  for  nb 

g  1796.  citation,  showing  that  ixi  some  Way 

*  Mickles  v.  Rochester  City  Bank,  not  disclosed  the  corporation  was  in 

11  Paige,  118;  8.  o.  42  Am.  Dec.  103,  the  hands  of  a  receiver,  who,  though 

106,  107,  the  court  8a:^ing :  **  Where  not  alleged  to  have  been  served,  was 

the  corporate  property  of  a  manu-  the  only  person  who  appeared,  no 

facturin^    corporation    is    all    ex-  service  having  been  made  on  the 

hausted,  and  the  bill  is  filed  against  person  alleged  to  have  been  the  lastf 

the  stockholders  by  a  creditor  of  the  president,  and  no  appearance  entered 

company,  for  thfe  mere  purpose  of  for   him,    was   held    properly    dis- 

enforcing^    the  personal  liability  of  missed.    State  v.  Jefferson  Iron  Co.; 

ttie  stockholders  for  th6  debts  of  the  60  Tex.  312.  4 

company 9  it  may  not  be  necessary  to       ^  People  v.  Railway  Co.,  15  Wettd.' 

make  the  corporation  itself  a  party,  114 ;  People  t;.  Richardson,  4  Cow.  97; 
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§  53.  (c)  Of  the  wrlts.^- Chancellor  Kent  lays  down  two 
modes  of  proceeding  to  ascertain  and  enforce  the  forfeiture  of 
a  charter  for  default  or  abuse  of  power.  The  one  is  by  sdfe 
.facias;  and  that  process  is  proper  where  there  is  a  legal  ex- 
isting body,  capable  of  acting,  but  which  has  abused  its  power. 
The  other  mode  is  by  information  in  the  nature  of  a  quo  war- 
rantOj  which  is  in  form  a  criminal,  and  in  its  nature  a  civil 
remedy;  and  this  is  the  proper  mode  of  proceeding  against 
persons  who  have  assumed  to  act  in  a  corporate  capacity,  but 
who,  by  reason  of  some  defect  in  their  organization,  can  not 
legally  exercise  their  powers,  having  a  mere  de  facto  corporate 
existence.^  But  an  information  in  the  nature  of  quo  warranto 
is  now  regarded  not  only  as  the  appropriate  means  of  testing 
the  right  to  exercise  corporate  franchises,  but  also  as  the 
proper  remedy  for  the  abuse  thereof.'  The  ancient  civil  writ 
of  quo  warranto  has  long  since  become  obsolete  in  England, 
and  is  now  wholly  superseded  in  that  country  and  in  most  of 

(Commonwealth  v.  Central  Passenger  for  the  purpose  of  seizing  into  the 

Ry.  Ck>.,  62  Pa.  St.  506 ;  People  v,  hands  of  the  State  the  franchises  of 

Stanford,  (1888)77  Cal.  800;  Draining  the  defendant  bank,  which  had  sos- 

Ca  V.  State,  43  Ind.  336 ,  Le  Boy  v.  pended  specie  payment,  had  become 

Cusacke,  2  BoUe,  118;  **HowCorpo-  insolvent,   assigned   its  assets    and 

rate   Existence   Attacked    by    Quo  ceased  to  exercise  its  franchises;  and 

TTarran^o,"  (1889)  40  Alb.  L.  J.  10.  the  court  said:  '* The  first  question 

3ut  see  People  v.  Flint,  64  Cal.  49.  to  be  determined  is,  is  the  ancient 

1  Kent's  Commentaries,   313 ;  Re-  writ  of  quo  xoarranio  a  proper  rem- 

gents  of  University  of  Maryland  v.  edy  in  this  cause?    That  it  is  so  we 

Williams,  9  Qill  &  J.  365;  Ames  v.  have  no  doubt.'*    Commonwealth  v. 

Kansas,  111  Q.  S.  449;  State  v,  Mer-  Commercial  Bank,  28  Pa.  St.  888; 

chants'  Ins.  Co.,  8  Humph.  285;  Peo-  State  v.  Milwaukee  &c  R.  Co.,  45 

pie  v.  Utica  Ins.  Co..  15  Johns.  378;  Wis.  679;  State  t;.  Bradford,  82  Vt. 

a  a  8  Am.  Dec.  249;  State  v,  St.  50;  Reed  v.  Cumberland  &o.  Canal 

Paul  &C.  R.  Co.,  85  Minn.  222;  Baker  Co.,  65  Me.  182;  People  v.  Hudson 

V.  Backus,  82  111.  79,  110;  King  v.  Bank,  6  Cow.  217.    In  Vermont  it  is 

Passmore,  3  Term  Rep.  132.  held  that  the  proper  method  of  ob- 

3  Terrett  v.  Taylor,  9  Cranch,  48.  taining  an  adjudication  of  forfeiture 

See  note  to  Folger  v.  Columbian  Ins.  of  a  corporate  franchise  is  by  «ctre 

Co.,  96  Am.  Dec.  747,  757,  and  au-  facias  in  the  name  of  the  State,  as 

thorities  there  cited ;  Parish  of  Bell-  provided  by  Vt.  Rev.  Laws,  ch.  72, 

port  V.  Tooker,  29  Barb.  256;  s.  O.  21  §^  1327,  1331 ;  and  that  this  method, 

N.  Y.  267 ;  People  v,  Kingston  Turn-  by  implication,  repeals  the  common 

pike  Co. ,  23  Wend.  193 ;  State  v.  Real  law.    Green  v.  St.  Albans  Trust  Co., 

ZV&te  Bank,  (1854)  5  Ark.  595,  which  (1885)  57  Vt.  840. 
was  a  proceeding  by  quo  warranto 
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the  States  of  the  American  nnion  by  a  criminal  information 
in  the  nature  of  a  qtw  warranto.  The  form  fl,nd  substance  <yf 
the  judgment,  so  far  as  respects  the  seizure  of  franchises,  is  the 
same  whether  the  proceedings  be  civil  or  criminal,  being  that 
of  ouster  or  seizure  of  the  franchises  into  the  hands  of  the 
State.    The  pleadings  also  are  very  similar.^ 

§  54.  (d)  Of  the  grounds  of  forfeiture  —  Misuser  and  non- 
user. —  An  information  to  forfeit  the  charter  of  a  corporation 
must  set  forth  a  substantial  cause  of  forfeiture.'  Wilful  mis- 
oser,  neglect  or  non-user  of  its  franchises  by  a  corporation,  or 
failure  to  discharge  the  obligations  imposed  upon  it,  either 
expressly  or  by  implication  in  its  charter,  constitutes  a  ground 
for  the  forfeiture  thereof.'    For  example,  the  failure  of  a  bank 

1  State  V.  Real  Estate  Bank,  (1854),  same  has  become  forfeited,  the  pre- 

5  Ark.  595,  696,  per  Lacy,  J.  vioas  existence  of  the  corporation 

*  Attorney-General  v.  Railroad,  6  not  being  alleged,  no  cause  of  action 
Ired  456.  See  generally  upon  the  is  stated.  People  v,  Stanford,  (188^ 
grounds  of  forfeiture,  Beach  on  Rail-  77  Cal.  860.  A  judgment  forfeiting 
'^ays*  §§  585-588.  Although  it  is  the  charter  of  a  private  corporation^ 
said  that  an  information  in  the  nat-  and  dissolving  an  injunction  upon 
ure  of  quo  toarranto  against  a  corpo-  the  acts  of  the  liquidators  that  had 
ration  for  forfeiture  of  its  franchises  been  appointed  by  the  company,  will 
may  charge  it  generally  with  usur-  not  be  disturbed  on  appeal,  unless 
pation,  and  on  defendant  setting  the  creditors  or  stockholders  com- 
forth  the  act  of  incorporation  and  plain  of  the  acts.  State  v,  Herdic 
justifying  under  it,  the  attorney-  Coach  Co.,  85  La.  Ann.  245. 
general  may  reply  the  cause  of  for-  '  People  v.  North  River  Sugar  Re- 
feiture  generally.  People  v.  Kanka-  fining  Co.,  (1890)  Idl  N.  Y.  582; 
kee  River  Improvement  Co.,  108  HI.  S.  a  8  Ry.  &  Corp.  L.  J.  23;  State  o. 
491.  In  California  it  has  been  held  Bank  of  South  Carolina,  1  Spears, 
that  in  a  proceeding  to  forfeit  the  433;  Valley  Bank  v.  Ladies'  C.  & 
franchise  of  a  corporation,  and  re-  Soc.,  28  Kan.  428;  State  v,  Pipher, 
strain  its  members  from  exercising  28  Kan.  127;  State  v.  Commercial 
the  same,  an  allegation  that  defend-  Bank,  10  Ohio  St.  589;  Planters* 
ants  never  had  such  franchise  is  suf-  Bank  of  Mississippi  v.  State,  7  Sm.  & 
ficient,  without  specifying  in  what  M.  163 ;  Beach  on  Railways,  §  587. 
respects  their  right  thereto  is  defect-  '*  Under  our  system  of  creating  cor- 
ive.  People  v,  Stanford,  (1888)  77  porations  by  special  acts  of  legi*^  la- 
Gal.  860.  But  where  a  count  in  a  tion,  ostensibly  for  the  public  bene- 
petition  prays  for  the  forfeiture  of  fit,  the  judgment  of  the  lejgislature 
franchises  then  being  exercised  by  a  is  exercised  upon  the  necessity  and 
company  of  i)ersons  acting  as  a  cor-  propriety  of  the  corporate  grant  at 
poration,  and  alleges  that  if  it  ever  the  time  and  place  where  it  is  sought^ 
had,  as  a  corporation,  any  legal  ex-  and  one  important  element  in  such 
iatence,  privilege,  or  franchise,  the  judgment  is  the  extent  of  previous 


I 


102  i4i£NPM£NT,  BBTEAX  ASp  FOKVEITU^^*  [§  54. 

to  redeem  its  notes,^  suspension  of  lousiness  by  a  .corporation, 
f>r  inability  to  perform  its  duties  to  the  public  by  reason  of 
^^solvency,^  the  neglject  pr  refusal  of  a  water  cqmpany  tq  sup- 
ply water  to  all  persons  entitled  thereto,'  the  failure  of  a  rail- 
way company  to  run  regular  trains  upon  its  road  suflScient  for 
the  accommodation  of  the  public,^  the  neglect  of  ^  turnpike 
company  to  rebuild  bridges  which  have  been  destroyed,^  or  to 

<^|it8tandiDg  corporate  franchiaes  of  forced  upon  the  company  by  legal 

the  same  class  and  character.    It  is  proceeding    People  v.  Northern  £L 

obvious  that  no  accurate  knowledge  Co.,  58  Barb.  98,  a  case  of  insolvency 

on  this  subject  would  be  attainable,  together  with  suspension  of  business 

•nd  no  judicious  legislation  could  be  for  thirteen  years.    But  ins(4vency 

^f  pected,  if  corporations  created  bj  is  not  a  ^ound  of  forfeiture  except 

fisting  and  former  acts  were  at  lib-  so  far  as  it  results  in  non-user.   State 

erty  to  cease  transacting    business  v.  Commercial  Bank,  18  Sm.  &  M. 

fad  again  resume  it  whenever  they  568.    And  the  mere  fact  that  a  cor- 

|>lea8ed.    From  the  considerations,  poration  has  been  alleged  insolvent, 

^d  the  public  objects  and  purposes  and  a  receiver  has  been  appointed,  in 

of  their  creation,  it  follows  that  the  an  action  brought  against  it,  does 

charters  of  these  corporations  imply  not  ip^o  fcuito  forfeit   its  charter. 

§fxd  require  that  they  shaU  perform  I^foran  v.  Ly decker,  (1882)  27  Hun, 

^e  business  f  o^  which  they  are  in-  582. 

stituted,  and  an  entire  omission  tp  *  Lumbard  v.  Stearns,  4  Cosh.  6Q. 

commeiice  business  and  a  substan-  ^But  where   the   business   on  a 

tial  suspension  of  the  sapie^  after  it  is  branch  road  was  not  sufficient  to 

oommenced,  are  flike  violations  of  justify  running  regular  trains,  the 

^e  provisions  of  their  acts  of  incor-  company  was  held  to  be  excused, 

poration."     In  re  Jackson  Marine  the  court  saying: — *' It  is  contended 

{ps.  Co.,  4  Sandf.  Ch.  55V.    See  how-  that  the  duty  is  not  relative,  but  ab- 

i^yer  Brandon  Iron  Co.  v.  Gleason,  solute ;  that  it  is  not  to  be  measured 

fa  Vt.  228.    The  information  must  by  the  publip  wants  and  exigencies 

aver  that  the  alleged  nonfeasance  or  at  the  tipie,  but  is  to  be  performed 

inisfeasanoe  was  wilful  on  the  part  at  all  hazards,  or  at  any  sacrifice, 

jof  the  corporation.    State  v.  Turn-  unless  or  until  the  legislature  shall 

pike  Co.,  2  Sneed,  254.    See  note  by  interpose  to  relieve  the  corporation 

H.  C.  Black,  to  Ottaquechee  Woolen  from  its   performance.    This   posi- 

Co.  t'.  Newton,  (Vt.  1885)  21  Cent,  tion  ca9  not  be  sustained."    Com- 

U  J.  482,  484.  monwealth  v.  Fitchburg  R.  Ga,  12 

estate  V.  Bapk  of  South  Carolina,  Gray,  180. 

I  Spears,  483;   Planters'  Bank   of  ^People  v.  Hillsdale  &  a  Turnpike 

Mississippi  v.  State,  7  Sm.  &  M.  168;  Co.,  28  Wend.  254.    And  in  such  a 

State  V,  Commercial  Bank,  10  Ohio,  case  it  is  no  defense  that  the  act  giv- 

539.  ing  the  oompai^y  the  poller  to  erect 

>  Hartford  v.  Boston,  H.  &E.  IL  bridges  is  permissive  only.    Wash- 

.Co.,  40  Conn.  524,  where  it  was  held  ington  &o.  Turnpike  Co.  v.  Ifaiy- 

to  be  no  defense  that  the  suspension  lapd,  12  Md.  282. 
of  busipess   was  involuntary   and 
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keep  its  road  in  repair/  or  a  sale  ot  a  part  of  its  road  to  avoid 
the  duty  of  keeping  it  in  repair,'  neglect  or  refusal  of  a  cor- 
poration to  make  reports  ^  as  required  by  statute,  rendering 
false  reports,^  failing  to  keep  its  principal  place  of  business 
within  the  State  as  required  by  statute,^  corruptly  procuring 

< 

^  Washington  &  B.  Tampike  Oo.  v,  Ohio  St.  171.  In  an  niinois  case, 
State,  8  WalL  210,  where  the  defense  quo  tcarranto  was  brought  against  a 
that  the  legislature  had  authorized  river  improyement  company,  and  a 
the  construction  of  a  railway  forfeiture  of  its  franchise  fought, 
whereby  the  toils  of  the  turnpike  By  its  charter  the  corporation  was 
were  so  reduced  as  to  be  insufficient  required  to  file  certain  accounts  an- 
to  enable  the  company  to  keep  its  nuaUy.  It  failed  to  do  so.  It  ap- 
road  in  repair,  was  disallowed,  Nel-  peared  that  the  filing  of  the  accounts 
son,  J.,  delivering  the  opinion  of  the  was  required  because  the  State  had 
court  and  saying:  "It  might  have  reserved  the  right  to  purchase  the 
been  very  proper  for  the  State  when  improvements  to  be  made,  and  that, 
chartering  the  railroad  to  have  pro-  as  by  subsequent  legislation*  the 
vided  for  compensation  for  the  pro-  State  had  relinquished  its  right  of 
spective  loss  to  the  turnpike  com-  purchase,  the  reason  requiring  the 
pany,  as  has  frequently  been  done  in  mxsounts  no  longer  existed ;  but  one 
other  States  under  similar  circum-  of  the  requirements  of  the  charter 
stances;  but  this  was  a  question  being  that  the  company  should, 
resting  entirely  with  the  legislature  within  eight  years,  look  and  slack- 
of  the  State,  and  their  action  is  con-  water  the  river  between  certain 
elusive  on  the  subject.  There  is  an-  points,  and  this  having  been  done 
other  answer  to  the  defense  in  this  only  for  a  part  of  the  distance,  and 
case,  even  assuming  that  the  charter  it  appearing  that  it  was  not  contem- 
of  the  turnpike  company  contained  plated  to  complete  the  improvement, 
exclusive  privileges  that  forbade  the  judgment  of  forfeiture  should  be 
legislature  of  the  State  incorporating  rendered ;  the  contention  of  the  oor^ 
the  railroad  company.  The  remedy  poration  that  a  forfeiture  should  be 
was  not  in  neglecting  to  repair  the  enforced  only  against  part  of  the  tm- 
road,  and  at  the  same  time  collect-  provement  could  not  be  sustained, 
ing  the  tolls.  It  was  in  restraining  the  franchise  being  an  entire  one. 
by  proper  proceedings'  the  railroad  People  v,  Kankakee  River  Improve- 
company  from  constructing  its  road,  ment  Ca,  (1888)  108  HI.  491. 
The  breach  of  the  contract  on  the  ^  Eastern  Archipelago  Ckx  v.  Re- 
part  <^  the  State  furnished  no  excuse  gina,  28  L.  J.  (N.  S.)  Q.  B.  83;  &  a 
for  the  turnpike  company  in  disre-  22  Eng.  L.  &  Eq.  828,  where  the 
garding  its  part  of  it,  which  was  a  company  falsely  reported  to  the 
burden,  to  wit,  the  repairs,  while  at  Board  of  Trade  that  its  capital  had 
]the  same  time  insisting  upon  the  ob-  all  been  subscribed, 
^ervance  of  the  part  beneficial,  to  *  State  v,  Milwaukee  &c,  R.  Go., 
wit,  the  collection  of  the  tolls."  46  Wis.  679.    So,  it  an  act  incorpo- 

'  State  i;.  Pawtuxet  Turnpike  Co.,  rating  a  bank  authorizes  its  location 

I R.  L  188.  in  a  particular  county,  the  establish- 

'  State  V,  Seneca  County  Bank,  6    ment  of  an  agency  in  another  lo- 
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legislation  for  its  own  benefit,^  and  entering  into  agreements 
with  other  corporations  whereby  the  public  is  deprived  of  the 
benefit  of  competition  between  them,^  have  been  declared  to 
be  sufficient  causes  for  the  forfeiture  of  their  charters.'  But 
an  attempt  by  a  corporation  to  change  its  corporate  name  in. 
a  manner  not^anthorized  by  law  does  not  avoid  its  charter.* 

§  55.  Of  ^^trnst"  agreements  as  aground  of  forfeiture. — 

The  doctrine  of  forfeiture  for  misuser  or  non-user  of  corporate 
franchises,  has  recently  been  declared  to  apply  to  companies 
whose  shareholders  have  entered  into  agreements  tending 
as  it  is  claimed  to  deprive  the  public  of  the  benefit  of  com- 
petition between  them,  which  is  said  to  be  the  purpose  and 
effect  of  the  modern  combinations  commonly  called  ^^ trusts."^ 

oality  at  which  the  banking  business  they  are  of  the  nature  of  uninoorpo- 

is  oarried  on,  is  a  violation  of  the  rated  joint-stock  companies,  which 

charter.    People  v.  Oakland  County  are   not    recognized   by   the   laws 

Bank,  1  Doug.  (Mich.)  283.  of  that  State.    Louisiana  v.  Ameri- 

1  People  V.  Dispensary  &  H.  Soc.,  can  Cotton  Oil  Trust,  (1887)  1  Ry. 

7  Lans.   804,   where  the   company  &  Corp.  L.  J.  609.    Under  the  £ng^ 

agreed  with  and  paid  to  a  lobbyist  lish  Companies  Act  of  1862,  asso- 

Bo  much  of  an  appropriation  for  its  oiations  for   the   purpose  of  gain, 

benefit  as  exceeded  five  thousand  consisting  of  more  than  twenty  per> 

dollars.    Cf,  In  re  White  Mt&  B.  sons,  are  illegal,  unless  registered  as 

Ca,  50  N.  H.  60.  a  company  under  that  act.     **Utt' 

s  Vide  tn/ra,  §  56.  See  also,  Rich-  registered  Companies,"  (1883)  75 
ardson  v.  Buhl,  ("The  Diamond  L.  T.  198.  See  also,  ** Associations 
Hatch  Case,"  Hich.  1890)  43  N.  W.  Legal  and  Ulegal,"  (1885)  79  L.  T. 
Rep.  1102;  People  v.  Chicago  Qas  183,  and  cases  there  cited.  The  gen- 
Trust  Co.,  Qll  1890)  23  N.  E.  Rep.  eral  literature  of  this  subject  will  be 
70a  found  in  the  following  articles,  r^ 

'  See  cases  cited  in  preceding  notes,  views  and  publications :  **  Trusts  ao- 

In  Colorado  it  is  provided  by  statute  cording  to  Official  Investigations," 

that  a  banking  corporation  which  by  E.  Benjamin  Andrews,  Quarterly 

fails,  within  a  year,  to  pay  up  its  en-  Journal  of  Economics,  January,  1889 ; 

tire  capital  stock  in  cash,  shall  for-  **The  Legality  of  Trusts,**  by  ProL 

f eit  its  charter.   People  v.  City  Bank,  Theodore  W.  Dwight,  Political  Soi- 

(1885)  7  Colo.  226.  ence    Quarterly,    December,    188S; 

^O'Donnell  v,  Johns  &  Ca,  (Tex.  **  Trusts,"  by  F.  J.  Stimson,  Har- 

1890)  18  a  W.  Rep.  476.  vard  Law  Review,  October,  1887; 

ft  People  v.  North  River  Sugar  Re-  **  Trusts:"  an  Address  by  S.  CL  TL 

fining    Co.,  (1890)   120  N.  Y.    — ,  Dodd,  Esq.,  before  the  MerchantflT 

affirming  s.  a  (N.  Y.  Sup.  Ct.  1889)  Association  of  Boston,  January  8^ 

6  Ry.  &  Corp.  L.  J.  56;  Beach  on  1889;  Argument  of  Hon.  Granville 

Railways,  §  588.    In  Louisiana  these  P.  Hawes  before  Committee  of  the 

combinations    are    illegal    because  Kew  ^ork  Senate,  1888 ;"  Combina- 
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While  contracts  in  partial  restraint  of  trade  are  nndoubtedlj 
legaV  it  was  the  policy  of  the  ancient  common  law  to  dis- 

tions:  their  Uses  and  Abuses,  with  Legislature  of  the  State  of  New 
a  history  of  the  Standard  Oil  Trust,"  York,  (Albany,  March,  1888);  the 
by  a  a  T.  Dodd,  Esq.,  1888;  ''A  Congress  of  the  United  States, 
Statement  of  Pending  Legislation  (Washington,  March  to  September, 
and  its  Consequences,  **  by  S.  C.  T,  1888,  also  the  minority  report),  and 
Dodd,  Esq.,  1888;  Winter's  Bibliog-  the  Canadian  Parliament,  (Ottawa, 
raphy  of  "Trusts,"  7  By.  &  Corp.  May,  1888).  Professor  Theodore  W. 
L  J.236;  Address  by  John  H.  Flagler,  Dwight,  in  his  erudite  article  in  the 
President,  Ac.,  before  the  Ck)mmer-  Political  Science  Quarterly  for  De- 
dal Club  of  ProTidence,  Bhode  cember,  1888,  considers  the  ques- 
Mand,  December  16,  1888;  Argu-  tions  whether  the  objects  sought  to 
ment  of  Thomas  J.  Semmes,  Esq.,  be  accomplished  by  a  ''trust'*  are 
on  behalf  of  the  Cotton  Oil  Trust,  legal  at  common  law;  and  how  far 
New  Orleans,  March  12, 1889;  Argu-  it  wUl  be  possible  for  a  State  legisla- 
ment  of  (General  Roger  A.  Pryor  be-  ture  or  the  federal  congress  to  pro- 
fore  Committee  of  the  New  York  hibit  it,  if  it  be  legal  at  common 
Senate,  1888;  *' Trust  Combinations,"  law. 

by  General  Roger  A.  Pryor,  1888;  i  "  Partial  Restrictions  on  Business 
"Illegality  of  Trust  Monopolies,"  by  Freedom,"  by  Elisha  Greenhood,  19 
General  Roger  A.  Pryor,  1888;  Ar-  Cent.L  J.  202;  "Restraint  of  Trade," 
guments  of  John  E.  Parsons,  Charles  10  Alb.  L.  J.  41.  In  Diamond  Match 
P.  Daly,  and  James  C.  Carter,  on  Ca  v.  Roeber,  106  N.  Y.  478,  it 
behalf  of  the  Sugar  Refineries'  Ck>m-  was  held  that  "  a  party  may  legally 
pany.  New  York,  1889;  "Illegality  purchase  the  trade  and  business  of 
of  Trust  Combinations,  a  Cause  of  another  for  the  very  purpose  of  pre- 
Gorporato  Forfeiture,"  by  Oeneral  venting  competition,  and  the  valid- 
Roger  A.  Pryor,  an  argument  in  the  ity  of  the  contract,  if  supported  by  a 
Sagar  Trust  Case,  New  York,  1889;  consideration,  will  depend  upon  its 
"Economic  and  Social  Aspect  of  reasonableness  as  between  the  par- 
Trusts,"  by  George  Gunton,  Political  ties."  It  was  also  held  that  a  re- 
Science  Quarterly,  September,  1888 ;  straint  of  trade  was  not  general,  but 
"0)nceming  Trusts,"  by  Prof.  Rob-  partial,  though  coveriug  the  whole 
ert  Ellis  Thompson,  a  paper  read  be-  country  with  the  exception  of  Ne- 
fore  the  Philadelphia  Social  Science  vada  and  Montana.  Indeed,  excess- 
Association,  February  21,  1889;  Ive  competition  may  sometimes  re- 
"  Trusts,  their  Cause  and  Effect,"  suit  in  actual  injury  to  the  public, 
by  Charles  F.  Beach,  Jr.,  (March,  and  anti-competitive  contracts  to 
1888)  8  Ry.  &  Corp.  L.  J.  217 ;  "  The  avert  personal  ruin  may  be  perfectly 
ProposedRailwayTrust,"  by  Charles  reasonable.  It  is  only  when  such 
F.  Beach,  Jr.,  (July,  1889)  5  Ry.  &  contracts  are  publicly  oppressive 
Corp.  L.  J.  61 ;  "  Facts  about  Trusts,"  that  they  become  unreasonable  and 
byCharlesF.  Beach,  Jr.,  The  Forum,  are  condemned  as  against  public 
September,  1889.  See  also  the  re-  policy.  Horner  v.  Graves,  7  Biug. 
ports  and  printed  testimony  of  the  785.  But  "the  cases  where  anti- 
official  investigations  of  "Trusts,"  competitive  agreements  were  up- 
respectively  by  a  (Committee  of  the  held  had  none  of  the  distinguishing 
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courage  transactions  and  combinations  which  by  reason  of 
the  restricted  means  of  transportation  then  employed,  threat- 
ened to  control  in  any  locality  the  market  price  of  those  com- 
modities known  as  the  ^*  necessari<es  of  Uf.e/'^  afi.d  this  policy 
has  been  e^tend^d  to  seciiria,  it  is  claimed,  the  fre^  oper^ion 
of  the  natural  law  of  supply  and  demand  in  other  trades  and 
industries  beyond  the  purview  of  the  earlier  statutes  and  de- 
characteristics  ol  monopoly,  but  ^  Lord  Coke  expresses  the  opinion 
were  plainly  fair  contracts  entered  that  forestalling  and  kindred  acts  to 
into  for  mutual  protection,  and  were  enhance  the  price  of  victuals  of  neo- 
not  injurious  to  the  public."  Peo-  essary  and  common  use,  constitute 
I^e  V.  North  Biver  Sugar  Refining  a  crime  at  common  law;  but  that 
Co.,  (N.  Y.  Sup*  Ct.  18S9)  5  Ry.  &  such  acts  with  respect  to  artides  of 
Corp.  L.  J.  56,  citing  Ontario  Salt  pleasure  rather  than  necessity,  were 
Ca  V,  Merchants'  Salt  Co.,  18  Grant's  not  criminal.  Cok&'s  Institutes,  oh. 
Chancery,  U.  C  540;  Wickens  v.  80.  See  also  Pettamberdass  v.  Tback- 
Evans,  8  Y.  &  J.  818;  MoguA  S.  S.  oorseydass,  (1850)  7  Moore  P.  C.  Cas. 
Co.  V.  McGregor,  15  Queen's  Bench,  289, 248,  to  the  point  that  the  offense 
476;  s.  G.  4  Ry.  4t  Corp.  L.  J.  611;  of  engrossing  was  confined,  atcom- 
Schraink  v.  Scbaringhausen,  8  Miss,  mon  law,  to  transactions  in  the  neoes- 
Appl.  523.  In  Ontario  Salt  Co.  u  saries  of  life.  See  Professor  Dwight's 
Merchants'  Salt  Ca,  18  Grant's  Ch.  article  on  Trusts  in  the  Political  Sci- 
n.  C.  540,  the  learned  Vice-Chanoel-  ence  Quarterly  for  December,  1888. 
lor  declared  that  *'  it  was  out  of  the  The  statute  of  6  &  6  Edward  VL, 
question  to  say  that  the  agreement  c.  14,  imposed  severe  penalties  upon 
had  for  its  object  the  creation  of  a  persons  endeavoring  to  enhance  the 
monopoly,  as  the  parties  were  not  common  price  of  merchandise, 
the  only  persons  engaged  in  the  pro-  whom  it  classified  as  "  f orestaUers," 
duction  of  salt  in  the  province,"  and  "  regrators,"  and  "  engrossers.'*  And 
after  examining  the  particular  facts  Hawkins  (Pleas  of  the  Crown,  ch.  80, 
of  that  case,  he  adds:  '*  What  is  this,  London  ed.,  1739)  declares  such  acts 
more  than  two  pei'sons  carrying  on  to  have  been  criminal  offenses  al 
the  same  trade,  binding  themselves  common  law,  and  cites  as  author- 
not  to  undersell  each  other? "  Wick-  ity.  King  t\  Maynard,  4  Croke,  231. 
ens  V.  Evans,  8  Y.  &  J.  818,  was  still  After  the  repeal  of  6  &  6  Edward  VL, 
freer  from  the  element  of  monopoly,  c.  14,  by  the  act  of  12  Geo.  IIL,  c.  71, 
The  agreement  was  confined  to  three  (1772)  Lord  Keuyon,  in  the  case  of 
trunk-makers,  who  divided  England  Bex  v.  Waddington,  (1801)  1  East» 
into  three  districts,  each  taking  one  148,  held  that  the  offenses  of  fore- 
and  limiting  himself  to  one.  The  stalling,  eta,  related  only  to  the 
Court  said  that  the  restraint  of  trade  necessaries  of  life,  and  that  there 
was  but  partial,  and  that  there  was  must  be  a  olear  intent  on  the  part 
no  monopoly  except  as  between  the  of  the  alleged  offender  to  enhance 
three  parties,  '* because  every  other  the  price  of  the  article;  and  that 
man  may  come  into  their  districts  and  this  intent  might  be  inferred  from 
▼end  his  goods."  Of.  ''Covenants  his  acts. 
in  Restraint  of  Trade,"  5  L.  T.  522. 
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oisioQS.^    Bat  an  exc^ptioa  i&  madp  iu  favor  of  the  oon^bina- 
tioQ  of  iodividuals  for  the  formation  of  joint-stook  companies 

1  It  is  said  with  sweeping  gener-  f erring  upon  Darcy  the  sole  right  of 

ality  that  "  Competition  is  the  life  of  making  and  importing  playing-cards 

trade,  and  whatever  destroys  or  even  was  a  monqpoly,  and  as  such  void 

relaxes  competition  in  trade  is  in-  both  ^t  coinmoa  law  and  unjder  the 

jurious,  if  not  fatal  to  it."    Central  8tat^te,  and  as  against  public  policy. 

Ohio  3alt  Ca  v.  Guthrie,  85  Ohio  In  Hoffman  v.  Brooks,  11  Week.  L. 

St.  666;  ^anta  Clara  Valley  Mill  &  BuL   858,  the  combination  was  be- 

Lumber  Co.  v,  Hayes,  76  CaL  887;  tween  sellers   of   tobacco    for   the 

Arnot  V,  Fittston  4b  £.  Coal  Co.,  purpose  of  destroying  competition 

68  N.  Y.  658;  People  v.  Fisher,  14  among  themselves.    It  was  held  to 

Wend.  9,  10;  West  Virginia  Trans-  be  unlawful,  the  Court  saying:  '*The 

portation   Co.  v,   Ohio   Biver  Pipe  presi^mption  is  always  against  the 

line  Co.,  45  Am.  Rep.  527;  Stanton  validity  of  such  agreements."    And 

V,  Allen,  5  Denio,  484,  441 ;  Hooker  t;.  they  will  not  be  enforced  "  when 

Vanderwater,  4  Denio,  849,  858 ;  Peo-  they  include  all  those  engaged  in  any 

pie  V.  Fisher,  14  Wend.  9;  Craft  v.  business  ip  a  large  city  or  district, 

VcConoughy,  79  III,  846,  850;  Peo-  ^e  unlimited  in  duration,  and  are 

pie  V.  Stephens,  71  N.  Y.  545 ;  Marsh  manifestly   inteqded,    by   the   sur^ 

V.  Russell,  56  N.  Y.  292;  Hartford  render  of  individual  discretion,  by 

4tc.  R.  Ca  i;.  New  York  &  N.  H.  R.  the  arbitrary  fixing  of  prices,  or  by 

Co.,3  Robt.  415;  Brisbane  v.  Adams,  apy  of  the  methods  of  which  the 

8  N.  Y.  129;  livermore  v.  Poor,  5  hope  of  gain  makes  human  ingenuity 

Hun,  285 ;  Wright  v.  Rider,  86  Cal.  so  fruitful,  to  strangle  competition 

242;  Western  Union  Tel.  Co.  v.  Bal-  outright  and  breed  monopolies."   In 

timore  &  O.  Tel.  Co.,  (1885)  28  Fed.  the  Central  R.  Co.  v.  Collins,  40  Ga. 

Bep.  12;  Baltimore  &  O.  Tel.  Co.  v.  588,  the  court  observed:    "It  is  a 

Western  Union  Tel.  Co.,  (1884)  24  part  of  the  public  policy  of  the  State 

Fed.  Rep.  819;  Western  Union  Tel.  to  secure  a  reasonal)le  competition 

Go.  V,  American  Union  TeL  Co.,  65  between  its  railroads,  and  it  is  con- 

Ga«  160;  Western  Union  TeL  Co.  v.  trary  to  that  policy  for  one  of  said 

Chicago  &  Paducah  R.  Co.,  86  III.  roads  to  attempt  to  secure  a  control- 

246;  S.  C.  29  Am.  Rep.  581 ;  Denver  &  ling  interest  in  another  by  the  pn^ 

N.  O.  R.  Co.  V,  Atchison,  T.  &  S.  F.  chase  of  its  stock ;  and  any  contract 

R.  Ca,  (1883)  15  Fed.  Rep.  650 ;  Craw-  made  with  that  view  is  illegal."    In 

fordv.  Wick,  18  Ohio  St.  190;  Parker,  Hooper   v.  Vanderwater,   4  Denio, 

J.,  in  Mitchell  v.  Reynolds,  1  P.  Will-  849,  it  was  held  that  an  agreement 

iams,  181 ;  West  Virginia  Transp.  Co.  between  the  proprietors  of  five  lines 

17.  Ohio  River  Pipe  Line  Co.,  86  Bl.  of  boats,  engaged  in  the  business  of 

246;  s.  a  46  Am.  Rep.  529;  Dunlap  forwarders  on  the  Erie  and  Oswego 

V.  Gregory,  10  N.  Y.  244 ;  Lawrence  canals,  to  run  for  the  remainder  of 

o.  Kidder,  10  Barb.  642 ;  Cbappel  v.  the  season  at  certain  rates  for  freight 

Brockway,  21  Wend.  163.    See  Les-  and  passage  then  agreed  upon,  and 

lie  t7.  Ix)rillard,  110  N.  Y.  519;  Parcy  to  divide  the  net  earnings  ^mong 

V.  Allein  (The  Case  of  Monopolies),  11  themselves  in  certain   proportions, 

Coke,  85,  where  it  was  declared  that  was  a  conspiracy  to  commit  9^  act 

a  patent  from  Queen  Elizabeth  con-  injurious  to  trade  and  consaqt^ently 
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and  corporations^  by  reason  of.  the  advantage  to  the  public 
resulting  from  the  aggregation  of  small  amounts  of  capita^ 
f  of  the  accomplishment  of  enterprises  too  great  to  be  profit 
ably  conducted  by  individuals  or  by  the  machinery  of  the 
ordinary  partnership.*  It  was  with  caution,  however,  that 
these  concessions  were  made,  and  in  the  face  of  much  opposi- 
tion on  the  part  of  the  people;^  and  popular  opinion  is  siill 
apprehensive  lest  the  advantages  which  would,  no  doubt,  re- 
sult from  more  extensive  combinations,  may  be  offset  by  a 
tendency  toward  monopoly  with  which  large  combinations  in 
trade  are  said  to  menace  the  public  safety.'    Steam  transpor- 

▼Old.  The  object  expressed  in  the  undertakings  without  an  act  of  in- 
iigreement  was  the  "  establishing  corporation  and  making  the  certifi- 
and  maintaining  fair  and  uniform  cates  of  subscription  transferable,  to 
rates  of  freight  and  equalizing  the  be  a  common  nuisance.  In  Louisi- 
business  among  themselves,  and  to  ana,  joint-stock  companies  are  stiU 
avoid  aU  unnecessary  expense  in  JUegaL  Louisiana  v.  American  Cot- 
domg  the  same."  Of  this,  Jewett,  J.,  ton  OH  Trust,  (1887)  1  Ry.  &  Corp. 
observed:  " The  object  of  the  agree-  L.  J.  509.  The  public  hostility  to 
ment,  as  expressed  in  the  written  corporations  has  manifested  itself  in 
contract,  was  plausible  enou^,  but  a  striking  manner  in  the  "  Granger** 
it  was  impossible  to  conceal  the  real  legislation  of  some  of  our  North- 
intention."  He  adds,  that  *'  the  great  western  States.  See  also  popuUir 
if  not  the  sole  object  of  the  agree-  prejudice  against  exclusive  corpo- 
ment  was  to  destroy  rivalry  and  keep  rate  privileges,  as  manifested  by  a 
up  the  price  to  certain  rates  fixed  by  resolution  of  the  House  of  Commons 
themselves."  Stanton  v,  Allen,  5  declaring  that  "  all  subjects  of  Eng- 
DeniOy  484,  was  a  very  similar  case,  land  have  equal  right  to  trade  in  the 
where  the  Court,  without  consider-  East  Indies  unless  prohibited  by  Par- 
ing the  conspiracy  statute,  held  that  liament  '*  (6  Pari.  Hist  828),  thereby 
the  agreement  was  void  at  common  setting  aside  the  privileges  granted 
law,  as  contravening  public  policy  to  the  East  India  Company, 
and  injurious  to  the  interest  of  the  S"  Combinations  that  were  pigmies 
State.  in  comparison  with  the  present  have 

121  Jac.  I.,  c.  8,  §  9,  (1623)  which,  been  repeatedly  denounced  by  the 

declaring  the  law  in  regard  to  mo-  courts  and  pronounced  to  be  un* 

nopolies,  made  an  exception  in  favor  lawful,  as  tending  to  breed  monop- 

of  "any  companies  or  societies  of  olies."    People  t^.  North  River  Sugar 

merchants."  See  also  East  India  Co.  Befining  Co.,  (N.  Y.  Supreme  Ct 

V.  Sandys,  (1688,  The  Great  Case  of  1889)  5  Hy.  &  Corp.  L.  J.  56,  citing 

Monopolies)  10  How.  St.  Tr.   1071,  Hooper  v,  Yanderbilt,  4  Denio,  849; 

where  the  exclusive  privileges  of  the  Stanton  v.  Allen,  5  Denio,  434 ;  Morris 

company  were  sustained.  Run  Coal  Co.  v,  Barclay  Coal  Co.,  68 

2  The  "Bubble  Act"  (6  Gea   L,  Pa.  St  186;  Central  Ohio  Salt  Co.  v. 

ch.  18)  declared  the  practice  of  mak-  Guthrie,  85  Ohio  St.  672 ;  Croft  v, 

ing   subscriptions   for    commercial  McConoughy,  79  IlL  839;  Hoffman  «i 


§  55.]  AMENiyMENT,  BEPS4L  AND  FOBFBITCrBS.  109 

tation,  however,  and  the  electric  telegraph  having  done  away 
with  the  reason  of  the  ancient  rule  by  rendering  "  forestall- 
ing'' and  "engrossing"  and  kindred  mischiefs  impossible,  it 
remains  to  be  considered  whether  a  policy  which  fosters  a  fur- 
ther aggregation  of  capital  may  not  better  conserve  the  public 
welfare  than  one  which  forces  the  industries  of  the  country 
into  ruinous  competition.*  The  New  York  Court  of  Appeals 
iias  carefully  avoided  committing  itself  by  dicta  of  sweeping 
generality  against  the  inevitable  aggregation  of  capital,  and 
in  the  Sugar  Trust  Case  rendered  judgment  upon  the  narrow 
est  aiid  most  conservative  grounds.' 


Brooks,  11  Weekly  Law  BulletiD,  358.  2«And  so  we  have  reached  our 
In  Leslie  v.  Lorillard,  110  N.  Y.  519,  conclusion,  and  it  appears  to  us  to 
Gray,  J.,  speaking  of  agreements  in  have  been  established  that  the  de- 
restraint  of  trade,  observed :  "  In  fendant  corporation  has  violated  its 
later  times  the  danger  in  such  agree-  charter  and  failed  in  the  perform- 
ments  seems  only  readUy  to  exist  ance  of  its  corporate  duties,  and  that 
when  corporations  are  parties  to  in  respects  so  material  and  impor- 
them,  for  their  means  and  strength  tant  as  to  justify  a  judgment  of  dis- 
would  better  enable  them  to  buy  off  solution.  Having  reached  that  re- 
rivalry  and  create  monopolies.''  And  suit  it  becomes  needless  to  advance 
again,  speaking  of  corporations,  "  If  into  the  wider  discussion  over  monop-^ 
allowed  to  engage,  without  supervis-  olies  and  competition  and  restraint 
ion,  in  subjects  of  enterprise  foreign  of  trade  and  the  problems  of  polit- 
to  their  charters,  or  if  permitted  un-  leal  economy.  Our  duty  is  to  leave 
restrainedly  to  monopolize  the  ave-  them  until  some  proper  emergency 
nues  to  that  industry  in  which  they  compels  their  consideration.  With- 
are  engaged,  they  become  a  public  out  either  approval  or  disapproval 
menace,  against  which  public  policy  of  the  views  expressed  upon  that 
and  statutes  design  protection."  branch  of  the  case  by  the  courts  be* 
1  In  Palmer  v.  Stebbins,  (1825)  20  low,  we  are  enabled  to  decide  that 
Mass.  188,  the  Supreme  Court  of  in  this  State  there  can  be  no  partner- 
Massachusetts  expressed  the  opinion  ships  of  separate  and  independent 
that  *'  more  evil  than  good  is  to  be  corporations,  whether  directly  or  in- 
apprehended  from  encouragement  directly  through  the  medium  of  a 
to  competition  among  rival  trades-  trust;  no  substantial  consolidations 
men,  the  tendency  being  to  overdo  which  avoid  and  disregard  the  stat- 
trade.''  And  in  Leslie  v.  Lorillard,  utory  permissions  and  restraints; 
110  N.  7.  619,  it  was  said :  "  I  do  not  but  that  manufacturing  corporations 
think  that  competition  is  invariably  must  be  and  remain  several  as  they 
a  public  benefaction,  for  it  may  be  were  created,  or  one  under  the  stat- 
carried  on  to  such  a  degree  as  to  ute.**  Finch,  J.,  in  People  v.  North 
become  a  general  evil."  See  "  Au-  River  Sugar  Refining  Co.,  (1890)  121 
thorities  on  Combinations^'*  by  S.  €!•  N.  Y.  582;  s,  C.  8  Ry.  &  Ck)rp.  L.  J. 
T.  Dodd,  Esq.  22. 


n 
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§  56.  The  dame  subject  eontinned. —  It  has  been  held  that 
the  owners  of  a  majority  of  the  shares  of  a  corporation  may 
agree  to  act  as  a  unit  for  the  parpose  of  controlling  it«  man- 
agement;^ that  an  agreement  to  fix  a  minimum  price  is  valid;' 
that  one  may  legally  purchase  the  trade  or  business  of  an- 
other, for  the  very  purpose  of  preventing  competition ;  •  that 
railroads  may  validly  agree  to  divide  their  profits  proportion- 
i^lly  with  a  view  to  preventing  competition;*  and  that  an 
arrangement  between  vessel  owners  to  keep  business  to  them- 
selves and  prevent  competition  by  crowding  out  a  competitor, 
is  not  invalid  so  long  as  no  illegal  means  are  resorted  to.'    So, 

1  Barnes  v.  Brown,  80  N.  Y.  837.  was  complete,  it  was  not  a  case  for 

s  Marsh  v.  Rassell,  66  N.  T.  288.  equitable  interference,  nevertheless 

*  Diamond  Match  Ck).  v.  Roeber,  106  denounced  the  conference  of  ship 

N.  Y.  478.    See  further  as  to  the  le-  owners  as  a  criminal  and  indictable 

gality  of  contracts  in  restraint  of  conspiracy ,  and  therefore  actionable, 

trade,  the  annotations  of  Calliihan  *'It  is  dear,"  he  observed,  ''^at, 

1^.  Donnelly,  18  Am.  Rep.  178;  s.  a  supposing  the  allegations  here  could 

46  Gal.  163;  Smalley  v.  Greene,  9H  be  established  in  point  of  fact,  the 

Atn.  Rep.  269 ;  8.  a  62  Iowa,  241 ;  damages  in  such  a  case  might  be  ex- 

Bergamini  t^.  Bastian,  48  Am.  Rep.  tremely  heavy.  They  might  be  what 

228;  8.  o.  86  La.  Ann.  60;  Tardy  v.  are  called  exemplary  or  vindictive 

Greasy,  69  Am.  Rep.  686;  &  a  81  damages;  such,  indeed,  as  it  might 

Ta.  668;  Western  Union  Tel.  Go.  t^.  severely  tax  the  resources   of  the 

Burlington  &  S.  Ry.  Go.,  11  Fed.  conference  to  pay.    That,  I  think. 

Rep.  10.  can  not  be  denied.'*    See  for  Lord 

^  Shrewsbury  Ac.  Ry.  Go.  D,  Lon-  Goleridge's  opinion  and  a  full  dis- 

dou  fto.  R.  Go.,  6  H.  of  L.  Gas.  662,  cnssion  of  the  points  involved,  4  Ry. 

where   it   was  held  that  such   an  &  Gorp.  L.  J.  217,  288  and  611.    The 

ligreement  promotes  the  public  in-  Master  of  the  Rolls,  Lord  Esher,  ar- 

terest;  and  that  it  is  not  to  the  in-  rived  at  the  conclusion,  fH  Ry.  & 

terest  of  the  public  that  railways  Gorp.  L.  J.  186,  187,  188),  that  "an 

should  ruin  one  another.    See  brief  agreement    among    two    or    more 

Of  Messrs.  Daly,  Garter  and  Parsons  traders  who  are  not  and  do  not  in- 

for  defendants  in  People  t^.  North  tend  to  be  partners,  but  v^here  eadi 

River  Sugar  Refining  Go.,  (N.  T.  is  to  carry  on  his  trade  according  to 

Sup.  Gt.  1889)  6  Ry.  &  Gorp.  L.  J.  66,  his  own  will,  except  as  regards  the 

citing  the  cases  above  and  Leslie  t^.  agreed  act,  that  agreed  act  being 

Lorillard,  110  N.  Y.    619;  Wickens  one  to  be  done  for  the  purpose  of 

V,  Evans,  8  Y.  &  J.  818;  and  GoUins  interfering  —  1  «.,  with  intent  to  in- 

V,  Locke,  L.  R.  4  App.  674,  686.  terfere  with  the  trade  of  another  — 

s  Mogul    Steamship    Go.    t^.    Mc-  is  a  thing  done  not  in  the  due  course 

Gregor,  Gow  ft  Go.,  6  Ry.  A  Gorp.  of  trade,  and  is,  therefore,  an  act 

L.  J.  186.    Lord  GoleHdge,  while  de-  wrongful  against  thdt  other  trader, 

elding  against  the  plaintift,  on  the  and  is  also   v^rong^ful   against  the 

ground  that  as  the  remedy  at  law  right  of  the  public  to  have  free  com- 
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also^  combinations  among  workmen  have  been  sustained  aLs 
legal.'  Nevertheless  it  is  claimed  that  combinations  between 
corporations  which  would  otherwise  be  natural  competitors 
in  business,  are  ultra  vires  and  illegal ;  that  the  courts  will 

petition     among    traders,    and   is,    there  is  iU-will  or  personal  intention 
therefore,  a  wrongful   act  against    to  barm,  it  is  sufficient  to  reply  (as  I 
sa<A  trader,  and,  if  it  is  carried  out    have  already  pointed  out  that  there 
and  injury  ensues,  is  actionable;  and    was  here  no  personal  intention  to  do 
such    an    agreement   being   public    any  other  or  greater  harm  to  the 
wrong  is  also  of  itself  an  illegal  con-    plaintiffs  than  such  as  was  neces- 
spiracy  and  indictable."  ButBowen,    sarlly  involved  in  the  desire  to  at- 
L.  J.,  and  Fry,  L.  J.,  were  entirely    tract  to  the  defendants'  ships  the 
at  issue  with  their  chief  \    on  the    entire  tea  freights  of  the  ports,  a 
principles  of  law  applicable  to  the    portion  of  which  would  otherwise 
facts.      *'  Intimidation,   obstruction    have  faUen  to  the  plaintiffs'  share,  I 
and  molestation,"  said  Lord  Bo  web,    can  find  no  authority  for  the  doc- 
**  are  forbidden ;  so  is  the  intentional    trine  that  such  a  commercial  motive 
procurement  of  a  violation  of  indi-    deprives  of  'just  cause  or  excuse' 
vidual  rights,  contractual  or  other,    acts  done  in  the   course   of  trade 
assuming  always  that  there  is  no    which  would  but  for  such  a  motive 
just  cause  for  it.    The  intentional    be  justifiable.    So  to  hold  would  be 
driving  away  of  customers  by  show    to  convert  into  an  illegal  motive  the 
of  violence,  Tarleton  t^.  M'Gawley,    instinct  of  self-advancement  and  self- 
Peake's  Nisi  Prius,  270;  the  obstruc-    protection  which  is  the  very  incen- 
tion  of  actors  on  the  stage  by  pre-    tive  of  aU  trade."    (6  Ry.  &  Corp. 
concerted  hissing,  Clifford  v.  Bran-    L.  J.  186,  188.)    And  Lord  Fry,  in 
don,  1  Camp.  859 ;  Gregory  t;.  Bruns-    the  course  of  an  elaborate  judgment, 
wick,  6  M.  &G.  658;  the  disturbance    said:  *'  If  one  man  may  by  compe- 
of  wild  fowl  in  decoys  by  the  firing    tition  strive  to  drive  his  rivals  out 
of  guns.  Carrington  v,  Taylor,  and    of  the  field,  is  it  lawful  or  unlawful 
Keeble  t;.  Hickergill,  18  East,  574;    for  several  persons  to  combine  to- 
the  impeding  or  threatening  serv-    gether  to  drive  from  the  field  their 
ants  or  workmen,  Garrot  v,  Taylor,    competitor  in  trade?    It  is  said  that 
Cro.  Jac.  667 ;  the  induding  persons    such  an  agreement  is  in  restraint  of 
under  personal  contracts  to  break    trade  and  therefore  illegal.    Be  it  so. 
their  contracts,  Bowen  v.   Hall,  6    But  in  what  sense  is  the  word  '  ille- 
Q.  B.  Div.  886 ;  Lumley  v.  Gye,  3  E.    gal'  used  in  such  a  proposition.    In 
&  B.  232,  all  are  instances  of  such    my  opinion  it  means  that  the  agree- 
forbidden  acts.    But  the  defendants    nient  is  one  upon  which  no  action 
have  been  guilty  of  none  of  these    can  be  sustained,  and  no  relief  ob- 
acts.    They  have  done  nothing  more    tained  at  law  or  in  equity,  but  it 
against  the  plaintiffs  than  pursue  to    does  not  mean  that  the  entering  into 
the  bitter  end  a  war  of  competition    the  agreement  is  either  indictable  or 
waged  in  the  interests  of  their  own  -  actionable."    (6  Ry.  &  Corp.  L.  J. 
trade.      To   the    argument   that   a    186,  189.) 

competition  so   pursued    ceases   to       >  Collins  r.  Locke,  L.  R.  4  App. 
have  a  '  just  cause  or  excuse '  when    674,  685. 
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not  aid  in  the  enforcement  of  such  agreements  nor  of  contracts 
arising  therefrom;^  that  all  their  privileges  and  franchises  are 

^  Beach  on  Railways,  §  588.  A  cor-  authority  of  the  legislature,  aie 
poration  is  not  a  "  person  '*  within  against  public  policy."  Chicago  Gas 
the  Louisiana  statute  authorizing  the  Light  Ck>.  v.  Peoples'  Qsa  Light  Ckx, 
formation  of  a  corporation  by  any  121  111.  530 ;  8.  c  3  Am.  St.  Rep.  124. 
number  of  **  persons  *'  not  less  than  In  Bradford  &c.  R.  Co.  v.  New  York 
six.  Factors'  &  Traders'  Ins.  Co.  v,  Ac  R.  Co. ,  48  Hun,  621,  the  case  was 
New  Harbor  Protection  Co.,  87  La.  this:  The  Bradford  Railroad  Co.,  a 
Ann.  288.  "Corporations  cannot  tributary  of  the  New  York,  Lake 
consolidate  their  funds,  or  form  a  Erie  &  Western  Railroad  Co.,  de- 
partnership,  unless  authorized  by  sired  the  assistance  of  the  latter  corn- 
express  grant  or  necessary  implica-  pauy  in  the  completion  of  its  road, 
tion."  New  York  and  Sharon  Canal  and  to  that  end  the  Bradford  oom- 
Co.  &c.  V.  Fulton  Bank,  7  Wend,  pany  engaged  *•  to  cause  to  be  de- 
413;  Angell  &  Ames  on  Corporations,  posited  "  with  the  Erie  company  "  a 
%212\  Taylor  on  Corporations,  g§  805,  majority  of  its  capital  stcck,"  so  as 
419,  420 ;  Green's  Brice's  Ultra  Vires,  to  give  the  Erie  company  "  the  right 
416 ;  Mallory  v.  Oil  Works.  2  Pickle,  to  vote  upon  the  stock  so  deposited." 
(Tenn.)  588;s.  c.  4Ry.  &Corp.  L.  J.  Accordingly,  "a  majority  of  the 
202;  1  Morawetz  on  Corporations,  owners  of  the  Bradford  company 
ii  876 ;  People  v.  North  River  Sugar  stock  deposited  it  with  the  Erie  com- 
Refining  Co.,  (1890)  121  N.  Y.  582,  pany,"  but  the  court,  per  Daniels,  J. , 
affirming  s.  C.  (N.  Y.  Sup.  Ct.  1889)  held  the  agreement  illegal,  because 
5  Ry .  &  Corp.  L.  J.  56,  where  Judge  it  transferred  the  control  of  the  Brad- 
Barrett  said :  "  It  is  well  settled  that  ford  company  to  the  Erie.  Hafer  v, 
corporations  can  not  consolidate  New  York,  L.  E.  &  W.  R.  Co.,  (1886) 
their  funds  or  form  a  partnership  19  Abb.  N.  Cas.  454;  Yanderbilt  v, 
unless  authorized  by  express  grant  Bennett,  19  Abb.  N.  Cas.  460;  s.  a  2 
or  necessary  implication;  nor  can  Ry.  &  Corp.  L.  J.  409;  Thomas  r. 
they  enter  into  any  arrangement  Railroad  Co.,  101  U.  S.  83.  Agree- 
amounting  to  a  practical  consolida-  ments  tending  to  monopoly  —  i.  e., 
tion  or  co-partnership,"  citing  An-  *' any  combination  among  merchants 
gell  &  Ames,  g  272 ;  Taylor  on  Cor-  to  raise  the  price  of  merchandise,  to 
porations,  g§  805,  419,420;  Qreen's  the  detriment  of  the  public,"  are  iUe- 
Brice's  C^Kra  Firc«.  416;  1  Morawetz  gal.  Arnot  v.  Pittston  &  R  Coal 
on  Corporations,  §§  376-421;  New  Co.,  (1877)  68  N.  Y.  659;  Stanton  v. 
York  &  Sharon  Canal  Co.  v.  Ful-  Allen,  5Denio,  434;  Clancy  v.  Onon- 
ton  Bank,  7  Wend.  412;  Whittenton  daga  Salt  Co.,  (1862)  62  Barb.  895; 
Mills  r.  Upton,  10  Gray,  582;  Marine  Hooper  v.  Yanderwater,  4  Denio, 
Bank  v.  Ogden,  29  Bl.  248 ;  and  add-  849 ;  Fisher  v.  People,  14  Wend,  9, 
ing  that  it  was  doubtless  because  of  19;  Morris  Run  Coal  Co.  v.  Barclay 
the  recognition  of  this  principle  that  Coal  Co.,  68  Pa.  St.  182;  Central 
statutes  have  been  passed  authoriz-  Ohio  Salt  Ck).  v.  Quthrie,  85  Ohio  St 
ing  consolidations  in  a  certain  speci-  666,  672;  Croft  v.  McConoughy,  79 
lied  manner  and  under  fixed  condi-  El.  889;  Santa  Clara  Valley  Mill  & 
tions.  *•  Transfers  of  power  of  one  Lumber  CJo.  v,  Hayes,  76  Gal.  887; 
corporation  to  another,  without  the  s.  c.  88  Alb.  L.  J.  279;  Bank  v.  King, 
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thereby  subjected  to  forfeitare;^  and  that  criminal  prooeed- 
ings  for  conspiracy  may  be  brought  against  them.* 

44  N.  Y.  87;  Darcy  v.  Allein,  (Case  the  State;  People  v.  Dispenaazy,  7 
of  Monopolies)  11  Coke,  84;  Ray-  Lans.  804;  Bank  of  YiDcennes  & 
mond  V.  Leavitt,  46  Mich.  447 ;  India  State  Bank  of  Indiana  v.  State,  (1828) 
Bag  Ck>.  V.  Koch,  14  La.  Ann.  164;  1  Blackf.  (Ind.)  267;  Attorney-Gen- 
Ray  r.  Mackin,  100  111.  246;  People  eral  v.  Peterebarg  &c.  R.  Co.,  6  Ired. 
V.  Stephens,  71  N.  Y.  545;  Marsh  v.  456;  People  v.  Utica  Ins.  Ck>.,  16 
RosseU,  66  N.  Y.  288;  Hartford  &  Johns.  858 ;  State  v.  Atchison  &  N.  R. 
N.  H.  R.  Ca  V.  New  York  &  N.  H.  Co.,  (1888)  24  Neb.  143;  s.  a  4  Ry.  & 
R.  Co.,  (1865)  8  Robt  (N.  Y.  Super.  C:)orp.  L.  J.  86;  Pennsylvania  R.  C^. 
CIt.)  411 ;  Hilton  t;.  Eckersley,  6  Ell.  v.  St  Louis  &c.  R.  Co.,  118  U.  S.  290 ; 
&.  B.  47;  Central  R.  &c.  Ck).  v.  Col-  Kyd  on  Corp.,  479  et  seq.;  AngeU  & 
lins,  40  Ga.  646 ;  Charles  River  Bridge  Ames  on  Corp.,  §g  774-776 ;  Green's 
V.  Warren  Bridge,  11  Peters,  567;  2  Brice's  Ultra  Vires,  787;  People  v. 
Kent,  271,  marginal  note  c;  Stewart  Bristol,  28  Wend.  233-250. 
V.  Erie  &  Western  Transp.  Co. ,  (1 871)  >  Raymond  v,  Leavitt,  46  Mich.  447 ; 
17  Minn.  872;  Chicago  Gas  Light  Ck>.  Rex  v,  De  Berenger,  8  M.  ft  S.  67; 
9.  Peoples*  Gas  Ught  Co.,  121  UL  Rex  v.  Hilhens,  2  Chitty,  168;  Rex 
530;  City  of  St.  Louis  v.  St  Louis  v.  Waddington,  1  East,  143,  167;  Rex 
Gas  Light  Co.,  70  Mo.  69,  cited  by  v.  Sterling,  1  Keble,  650;  Anon.  12 
Gen  I.  Roger  A.  Pry  or,  for  the  people  Modem,  248; 'People  v,  Melvin,  2 
in  People  v.  North  River  Sugar  Re-  Wheeler's  O.  Gas.  262;  Common- 
fiDingCo.,  supra,  wealth  v,  Carlisle,  Brightley,  (Pa.) 
1  People  v.  North  River  Sugar  Re-  36;  4  Blackstone's  Commentaries, 
fining  Co.,  (N.  Y.  Sup.  Ct  1889)  5  158>9;  1  Bishop  on  Criminal  Law, 
Ry.  &  Corp.  L.  J.  56;  &  a  affirmed,  §  969;  1  RusseU  on  Oimes,  168;  8 
(1890)  IM  N.  Y.  582.  The  rule  that  Ck)ke's  Institute,  89.  So  in  New 
an  illegal  or  unauthorized  act  is'  suf-  York,  by  express  provision  of  stat- 
ficient  ground  of  corporate  forfeit-  ute.  N.Y.  Penal  Ck)de,  §  168,  sub.  6; 
ure,  is  abundantly  illustrated  by  ad-  People  v,  Fisher,  14  Wend.  9 ;  Mor^ 
JDdicated  cases.  People  v,  Oakland  ris  Run  O).  v,  Barclay,  68  Pa.  St 
County  Bank.  Dougl.  (Mich.)  282;  174;  Hooker  v.  Yanderwater,  4 
People  V.  Geneva  College,  5  Wend.  Denio,  249 ;  Clancy  v.  Onondaga 
211;  Attorney-General  V.  Chicago  &  Salt  Co.,  (1862)  62  Barb.  395.  See 
N.  W.  R.  Co.,  85  Wis.  432,  582;  State  "  Law  of  Conspiracy  as  applied  to 
V.  Seneca  (Ik>unty  Bank,  5  Ohio  St.  Trade  Competition,  30  Sol.  J.  &  Rep. 
171 ;  Commonwealth  v.  (Ik>mmercial  197.  In  Morris  Run  v.  Barclay  Coal 
Bank,  28  Pa.  St.  883;  State  v.  Com-  Company,  68  Pa.  St.  168,  the  com- 
mercial Bank,  33  Miss.  474;  State  v.  bining  mines  were  not  the  only  ones 
Milwaukee,  L.  S.  &  W.  Ry.  Co.,  45  in  the  region,  much  less  in  the  ooun- 
WiB.  579,  where  keeping  the  corpo-  try.  It  appeared  that  there  was  an- 
rate  books  and  principal  place  of  other  mine  in  the  region  not  within 
business  beyond  the  jurisdiction  of  the  combination,  but  that  the  prod- 
the  State  was  considered  a  suffi-  net  of  that  mine  could  only  reach 
cient  ground  of  forfeiture  even  the  market  (sought  to  be  controlled) 
though  there  be  no  statute  expressly  by  tide- water.  It  also  appeared  that 
requiring  them  to  be  kept  within  there  were  other  mines  in  two  other 
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§  57.  The  acts  of  tbe  s^hareholders^  how  far  imputed  to 
the  corporation. —  It  has  been  well  argued  that  "  trust "  coni- 
binations  are  Dot,^^r  se^  corporate  acts;  that,  neither  in  terms 
nor  in  form,  are  the  deeds  of  trust  executed  by  the  companies 
as  such,  and  that  trusts,  qua  trusts  pure  and  simple,  are  private 
affairs^  or  agreements  between  the  shareholders  as  individu- 
als, for  which  the  corporations  are  in  nowise  responsible.^  Bat^ 
although  it  is  well  settled  that  the  shareholders  can  bind  the 
corporation  only  at  a  corporate  meeting  duly  called  and  con-' 
vened,  and  that  all  votes  taken  elsewhere  and  all  separate 
consents  whereby  they  assume  to  bind  themselves  in  their  cor- 
porate capacity  or  the  company  itself  are  invalid  and  void,'  a 
theory,  somewhat  novel  in  the  law,  has  been  advanced,  that 
the  acts  in  which  the  entire  body  of  shareholders  concur  are 
not  distinguishable  from  corporate  acts;'  and  that  the  acts  of 
all  the  shareholders  are  the  acts  of  the  corporation,  and  if  un- 
lawful will  work  a  forfeiture.*    It  is  moreover  urged  that  the 

couDties  of  the  State,  though  the  ^Commonwealth  t7.  CuUen,  13  P&. 
quantities  taken  from  them  were  St.  ]33;Finley  Shoe&c.  Co.  v.  Kurtav 
Bmall.  Still  the  court  held  that  the  84  Mich.  89;  Pierce  v.  New  Orleaos 
combination  was  not  only  illegal  Building  Co.,  9  La.  Ann.  897. 
but  a  criminal  offense.  The  common-  '  People  v.  North  River  Sugar  Re- 
law  origin  of  this  doctrine  was  dwelt  fining  Co.,  (N.  Y.  Sup.  Ct  1889)  5  Ry. 
upon  —  while  an  individual  may  do  &  Corp.  L.  J.  66,  citing  'People  t7. 
many  things  to  oppress  others,  Kingston,  23  Wendell,  205,  where 
which  though  morally  wrong  are  Chief  Justice  Nelson,  in  a  qa,o  war- 
not  subject  of  legal  discipline,  he  ranto  proceeding,  declared  that 
cannot  lawfully  combine  with  an-  '*  though  the  proceedings  be  against 
other  to  do  the  same  things.  The  the  corporate  body,  it  is  the  acts  or 
wrong  which,  when  done  by  the  in-  omiRsions  of  the  individual  corpo- 
dividual,  can  not  be  redressed,  be-  rators  that  is  the  subject  of  the  jud^- 
comes  a  conspiracy  the  moment  it  is  ment  of  the  court."  Mr.  Morawelx 
effected  by  two  or  more  in  combina-  says  that  '*  while  a  corporation  may, 
tion.  As  the  learned  Judge  Agnew  from  one  point  of  view,  be  consid- 
observed :  **  The  combination  has  a  ered  as  an  entity,  without  regard  to 
power  in  its  confederated  form  which  the  corporators  who  compose  it,  tlie 
no  individual  action  can  confer.  The  fact  remains  self-evident  that  a  oor- 
public  interest  must  succumb  to  it,  poration  is  not  in  reality  a  person 
for  it  has  left  no  competition  free  to  or  thing  distinct  from  its  constitu- 
correct  its  baleful  influences."  ent  parts."  Morawetjs  on  Corpors.- 
1  See  Brief  of  Messrs.  Daly,  Carter  tions,  §  1 ;  People  v.  Assessors,  1 
and  Parsons  for  defendant  in  People  Hill,  620. 

V,  North  River  Sugar  Refining  Co.,  *  People  v.  North  River  Sugar  Re- 

(N.  Y.  Sup.  Ct.  1889)  5  Ry.  &  Corp.  fining  Co.,  (N.  Y.  Sup.  Ct.  1889)  5 

L.  J.  56;  s.  a  (1890)  121  N.  Y.  533.  Ry.   &  Corp.   L.  J.   56,  where  the 
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trust  deeds  executed  by  the  shareholders  generally  provide 
for  certain  acts  to  be  performed  by  the  corporations,  and  that 
the  companies,  if  they  carry  out  these  provisions,  adopt  and 
ratify  the  agreement  of  their  shareholders,  and  thereby  incur 
the  same  responsibility  for  the  deed  as  if  it  had  been  originally 
a  corporate  act.^ 

court  continued:  *'And  this  is  en-  a  sale  or  by  a  trust.  For  if  it  has 
tirely  reasonable.  For  what  is  the  done  nothing,  if  what  has  happened 
corporation  apart  from  the  whole  and  all  that  has  happened  is  ascer- 
body  of  the  members  or  stockholders,  tained  to  be  that  the  stockholders  of 
clothed  with  the  statutory  fran-  the  defendant,  one  or  many,  sold 
dhises?  Merely  a  name.  When  the  absolutely  to  the  eleven  men  who 
whole  body  of  stockholders  offend  constituted  the  board  their  entire 
the  law  of  the  corporate  being,  the  stock,  and  the  latter,  by  force  of 
corporation  offends.  And  who  is  their  proprietorship  and  as  owners, 
punished  by  forfeiture  or  dissolution  have  merely  chosen  directors  in  their 
because  of  such  offending?  Not  the  own  interest,  and  are  only  manag- 
mere  corporate  name,  but  the  per-  ing  their  property  in  their  own  way 
sons  who  have  actually  offended,  as  any  absolute  owners  may ;  if  that 
and  who  have  thereby  forfeited  the  is  the  truth,  and  the  entire  and  exact 
franchise  which  they  possessed  under  truth,  it  is  difficult  to  see  wherein 
the  corporate  name.  The  directors  the  corporation  has  sinned,  or  what 
are  but  the  agents  of  the  corporation  it  has  done  beyond  merely  omitting 
to  manage  its  affairs  and  carry  out  for  a  time  to  carry  on  its  business, 
the  purpose  and  object  of  its  forma-  That  is  the  theory  upon  which  the 
tion«  They  are  only  authorized  to  appellants  stand  and  which  they  sub- 
do  such  things  as  are  directly  er  im-  mit  to  our  examination." 
pliedly  directed  or  authorized  by  the  ^  People  v.  North  River  Sugar  Re- 
charter."  See  also  Abbot  v.  Ameri-  fining  Co. .  (1890)  l»tN.  Y.  582,  affirm- 
can  Hard  Rubber  Co.,  87  Barb.  591,  ing 8.  C.  (N.  Y.  Sup.  Ct  1889)  5  Ry.  & 
citing  Angell  &  Ames  on  Corpora^  Corp.  L.  J.  56,  where  the  court  said : 
tioBs,  §  280.  But  see  People  t7.  North  "  The  defendant  claims  that  unless 
River  Sugar  Refining  Co..  (1890)  12^1  authority  to  sign  the  trust  deed, 
N.  Y.  582 ;  a  0.  8  Ry.  &  Corp.  L.  J.  given  by  the  directors  of  each  corpo- 
22,  where  the  theory  enunciated  in  ration  at  a  regular  board  meeting,  is 
the  court  below  was  disavowed,  affirmatively  proved,  the  acts  com- 
Finch,  J.,  saying:  "But  that  proof  plained  of  are  not  corporate  acts. 
does  not  alone  solve  the  problem  This  contention  ignores  the  fact 
presented.  We  are  yet  to  ascertain  proved  in  the  case,  that  the  corpo- 
whether  the  corporation  became  the  rate  acts  provided  for  by  the  deed 
subordinate  and  servant  of  the  board  have  actually  been  performed  by  the 
by  its  own  voluntary  action,  or  the  corporations,  and  that  the  deed  has 
will  and  power  of  others  than  itself;  in  fact  been  put  in  execution.  The 
by  force  of  a  contract  to  which  it  proof  shows  that  the  deed  was  actu- 
was  in  reality  a  party,  or  as  the  sim-  ally  signed  by  the  firms  whose  names 
pie  consequence  of  a  change  of  own-  appear  to  be  appended  thereto,  and 
ers ;  by  its  fault  or  its  misfortune ;  by  as  to  corporations  by  persons  profess- 
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§  68.  Actual  or  prospectlye  Iiyary  to  the  public  to  be 
proYen. —  Somethiag  more  than  non-user,  accidental  negli- 
gence, excess  of  corporate  powers  or  mistake  in  the  mode  of 
exercising  an  acknowledged  power,  is  requisite  to  constitute  a 
cause  of  forfeiture.  There  must  be  some  wilful  or  improper 
act  or  neglect,  such  as  to  work  or  threaten  a  substantial  in- 
jury to  the  public,^  or  actual  inability  to  perform  some  corpo- 

ing  to  represent  them ;  that  the  firms  clause  of  the  trust  deed  to  which  we 
were  turned  into  corporations.pursu-  have  referred.  If  that  was  done, 
ant  to  the  requirements  of  the  deed ;  and  as  these  directors  have  contiu- 
that  the  shares  of  capital  stock  of  all  ued  to  perform  their  ordinary  f unc- 
the  corporations  (including  the  four  tions,  we  must  assume  that  it  was 
that  have  since  come  in)  were,  with  done,  then  the  deed  again  became  an 
a  single  exception,  transferred  to  the  executed  contract,  and  the  directors 
trust  board ;  that  the  trust  board  has  held  their  offices  or  continued  to 
issued  and  distributed  the  trust  cer-  perform  their  duties  by  the  force  of 
tificates,  and  that  a  dividend  of  two  its  provisions.  Still  further,  we  find 
and  one-half  per  cent,  has  actuaUy  a  strong  implication  that  mortgages 
been  declared  and  paid  upon  such  were  placed  upon  the  property  of 
certificates.  Where  did  the  trust  some  of  the  corporations,  by  oorpo- 
board  obtain  the  money  with  which  rate  act,  pursuant  to  the  provisions 
to  make  that  dividend?  Necessarily  of  the  deed.  ...  It  really  seems 
from  each  corporation,  under  the  unnecessary  to  dwell  further  upon 
provision  that  the  profits  arising  this  subject.  The  accumulation  of 
from  the  business  of  each  corpora-  evidence  points  irresistibly  to  the 
,  tion  shall  be  paid  over  by  it  to  the  complete  practical  identity  of  share- 
board  hereby  created.  Such  certainly  holders  and  corporations,  and  it  is 
is  the  fair  implication  from  the  fact  quite  impossible  to  sever  the  acts  of 
of  the  receipt  by  the  trust  board  of  the  persons  solely  interested  in  these 
the  necessary  funds  from  the  various  corporations  from  that  of  the  oorpo- 
corporations  in  connection  with  a  rations  themselves." 
deed  purporting  to  be  signed  by  their  '  State  v.  Minnesota  Thraaher 
officers  and  containing  this  provis-  Manuf.  Co.,  (1889)  40  Minn.  218; 
ion.  Thus  the  corporations  acted  State  v.  Merchants'  Ins.  Sux  Co.,  8 
upon  the  deed  and  performed  one  of  Humph.  23$ ;  Harris  v.  Mississippi 
the  most  vital  duties  imposed  upon  Valley  Ac  R.  Co.,  61  Miss.  602; 
them  thereby.  Further,  it  appears  Commonwealth  v.  Franklin  Ins,  Co. , 
that  all  the  capital  stock  of  all  the  116  Mass.  278;  Eastern  Archipelagu 
corporations  was  actually  transferred  Ca  v.  Queen,  2  R  &  B.  (76  K  C.  L. 
to  the  trust  board,  not,  as  we  have  R.)  869 ;  People  v.  Bristol  &  Rens- 
already  seen,  in  severalty  nor  as  ten-  selae^ville  R.  Co.,  23  Wend.  222; 
antsincommon,  but  as  joint  tenants.  Chesapeake  &  Ohio  Canal  Ca  v. 
That  at  once  necessarily  disqualified  Baltimore  &  Ohio  R.  Co.,  (1832)  4  G. 
every  director  in  every  corporation,  &  J.  1,  107,  where  non-user  of  the 
unless  indeed  a  single  share  was  re-  franchise  of  eminent  domain  to  con- 
served or  transferred  to  each  of  such  demn  lands  for  the  construction  of 
directors  under  the  authority  of  the  canals,  during  a  period  of  some  forty 
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rate  obligation,^  or  an  entire  non-user  of  its  powers  and 
privileges  for  such  a  time  as  to  create  a  presumption  of  sur- 
render.* The  transgression  must  not  be  merely  formal  or  in- 
cidental)  but  material  and  serious,  and  such  as  to  barm  or 
menance  the  public  welfare.  For  the  State  does  not  concern 
itself  with  the  quarrels  of  private  litigants.  It  furnishes  for 
them  suflScient  courts  and  remedies,  but  intervenes  as  a  party 
only  where  some  public  interest  requires  its  action.  Corpo- 
rations may  and  often  do  exceed  their  authority  where  only 
private  rights  are  affected.  When  these  are  adjusted  all  mis- 
chief ends  and  all  harm  is  averted.    But  where  the  transgres- 

yeara,  was  held  not  to  be  under  the  the  shares  of   the  corporate  stock 

circumstances   a  proper  ground  of  was  owned  by  the  petitioners ;  that 

forfeiting  the  franchise,  the  court  the  parties  differed  concerning  the 

saying,  *'Nor  is  it  every  non -user,  management  of  the  corporate  affairs; 

that  will  furnish  a  sufficient  ground  and  that  the  petitioners  were  con- 

for    a    judgment   of    forfeiture;''  vinced  that  if  the  methods  and  plans 

"  Board  of  Commissioners  Fred.  Fe-  advocated  by  other  parties  in  rela- 

male  Seminary  v.  State,  9  GiU,  879 ;  tion  to  the  management  of  the  cor- 

State  v.   Commercial  Bank,  28  Pa.  poration  were  carried  out,  the  result 

St.  888.    See  "  Forfeiture  of  Corpo-  would  be  its  financial  ruin.    What 

rate  Franchises,"  (1866)  6  Am.  L.  the  methods  and  plans  were  the  pe- 

Beg.  N.  8.  G77,  681,  685.    Thus  the  tition  did  not  state;  neither  was  it 

mere    fact  that  the  trustees  of  a  shown  that,«on  account  of  disagree- 

mutual  benefit  association  iUegally  ment,  or  for  any  other  reason,  a  dis- 

Toted  themselves  .back  pay  and  is-  solution  of  the  corporation  would 

sued    unauthorized   certificates   of  be  beneficial  to  the  interests  of  the 

membership,  was  not  held  sufficient  corporation.    It  was  held  that  the 

ground  for  ousting  the  association  petition    was    insufficient.    In    tt 

of  its  franchise.    State  v.  People's  Pyrolusite  Manganese  Co.,  29  Hun, 

Mut  Benefit  Assoc.,  (1885)  42  Ohio  429;  2  Waterman  on  Corporations, 

St.  579,  FoUett,  J.,  dissenting.    So  899. 

where  a  corporation  is  charged  with  >  J&.  (/.,  as  in  Hartford  v.  Boston, 
taking  up  with  its  own  stock  the  H.  &  E.  R.  Co.,  40  Conn.  624;  Wash- 
stock  and  indebtedness  of  aninsolv-  ington  &  B.  Turnpike  Co.  v.  State,  8 
ent    company  at  fictitious  values.  Wall.  210. 

and  with   the   unlawful   purchase  '  Bran(|on  Iron  Co.  v.  Gleason,  24 

and  retirement  of  part  of  its  own  Vt.  288;  People  v.  Northern  R.  Co., 

stock,  as  the  unauthorized  acts  affect  58  Barb.  98.    Upon  the  question  of 

merely  stockholders   and  creditors  user  of  franchise   under  a  charter 

who  have  an  adequate  legal  remedy  of  incorporation,  it  was  held  error 

the  State  will  not  interfere.    State  to  charge  that  the  acceptance  of  a 

9.  Minnesota  Thrasher  Manuf.  Co.,  deed,  and  subsequently  of  a  deed  of 

C1889)  40  Minn.  218.    In  another  case  confirmation,  from  the  grantor's  dev- 

a  petition  for  the  dissolution  of  a  isee,  was  not  enough  to  prove  user ; 

corporation  stated  that  one-half  of  and  that  the  question  should  have 
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sion  has  a  wider  scope,  and  threatens  the  welfare  of  the 
people,  they  may  summon  the  offender  to  answer  for  the  abuse 
of  its  franchise  or  the  violation  of  its  corporate  duty.*  The 
courts  act,  however,  with  extreme  caution  in  proceedings 
which  have  for  their  object  the  forfeiture  of  corporate  fran- 
chises.* To  effect  the  forfeiture  of  a  charter,  however,  the 
State  is  not  required  to  prove  an  actual  injury  to  the  public 
aa  a  result  of  the  company's  wrongful  acts.  It  is  sufficient  if 
their  tend&ncy  be  injurious.'  But  no  mere  intention  of  a  cor- 
poration to  violate  its  duty  is  a  cause  of  forfeiture  of  its 
charter,^  although  it  may  be  ground  for  an  injunction.' 

§  69.  Waiver  by  the  State. — The  State  may  waive  any 
breach  of  the  provisions  of  its  charter  by  a  corporation  which 

been    left   to   the   jury.    Augusta  mercial  Bank,  28  Pa.  St.  883;  Com- 

Manuf.  Co.  v.  Yertrees,  (1883)4  Lea,  monwealth  v.  AUegheny  Bridge  Co., 

75.  20  Pa.  St  185;  People  v.  Jackson  &0. 

1  People  V.  North  River  Sugar  Be-  P.  R.  Co.,  9  Mich.  285.  The  right  to 
fining  Co.,  (1890)  121 N.  T.  582;  S.  O.  improve  and  extend  the  navigation 
8  Hy.  &  Corp.  L.  J.  22,  per  Ilnch,  J.,  of  a  river  is  a  franchise,  the  manner 
who  continued,  "The  Code  of  Civil  of  doing  it  heing  the  mode  of  ex- 
Procedure  authorizes  an  action  for  ercising  the  franchise.  If  there  are 
that  purpose  when  the* corporation  various  alternative  modes  author- 
has  '  violated  any  provision  of  law  ized  by  the  charter,  subject  each  of 
whereby  it  has  forfeited  its  charter  them  to  be  changed  at  the  will  of 
or  become  liable  to  be  dissolved  by  the  corporation,  no  experimental 
the  abuse  of  its  powers.'  In  Thomp-  trial  of  one  of  the  modes  will  work 
son  V.  The  People,  23  Wend.  588, 'the  a  forfeiture  of  the  right  to  resort  to 
ground  of  forfeiture  was  tersely  de-  the  others.  So  long  as  the  charter 
scribed  as  some  *  misdemeanor  in  the  remains  in  force  the  very  employ- 
trust  injurious  to  the  public,'  and  as  ment  of  some  one  of  the  authorized 
recently  as  the  case  of  Leslie  v.  modes  of  improvement  is  a  practical 
Lorillard,  110  N.  Y.  581,  we  said,  exercise  of  the  franchise.  Gheea- 
*  in  the  granting  of  charters  the  leg-  peake  &  Ohio  Canal  Co.  v,  Balti- 
islature  is  presumed  to  have  had  in  more  &c.  R.  Co.,  (1832)  4  Gill  & 
Tjew  the  public  interest ;  and  public  Johns.  1,  106,  107;  2  Waterman  on 
policy  is  concerned  in  the  restriction  Corporations,  899. 
of  corporations  within  chartered  '  Commercial  Bank  v.  State,  6  Sm. 
limits ;  and  a  departure  therefrom  &  M.  599. 

is  only  deemed  excusable  when  it       ^  Commonwealth  v,  Pittsburgh  Sec 

cannot  result  in   prejudice  to  the  R.  Co.,  58  Pa.  St.  26. 
public' "  *  Note  to  Ottaqueohee  Woolen  Co. 

-  2   Waterman   on    Corporations,  v.  Newton,  (Yt  1885)  by  H.  C.  Black, 

90:] ;  Harris  v.  Mississippi  Yalley  &c.  21  Cent  L.  J.  482,  485. 
R.  Co.,  51  Miss.  602;  State  v.  Com- 


§  59.]  AMENDMENT,  BEPEAL  ANI>  FOBFEITUBB.  119 

if  insisted  on  would  be  a  cause  of  forfeiture.*  Thus,  where  a 
condition  subsequent  is  grafted  upon  the  charter,  in  defeas- 
ance of  a  vested  franchise,  the  charter  may  be  avoided  on 
breach  thereof,  if  the  State  chooses  to  take  advantage  of  it; 
if  not,  the  franchise  continues,  notwithstanding  the  breach  of 
the  condition.'  But  the  waiver  must  be  clearly  manifest,  and 
where  a  corporation  forfeits  its  charter  by  misuser  of  its  fran- 
chises, mere  subsequent  good  behavior  in  such  respects  will 
not  legally  atone  for  such  a  cause  of  forfeiture.*  The  inten- 
tion of  the  State  to  waive  the  forfeiture  may  be  shown  either 
by  an  enactment  of  the  legislature  expressly  remitting  the 
penalty,  or  by  legislative  recognition  of  the  corporation  after 
the  cause  of  forfeiture  becomes  known,*  or  by  long  continued 
failure  on  the  part  of  the  judicial  department  of  the  govern- 

1  State  V.  Grawfordsville  A  S.  GodwinsvUle  &c.  Boad  Ca,  (1883) 
Turnpike  Co.,  (1886)  103  Ind.  388;  44  N.  J.  496,  601,  holding  that  a  con- 
People  V.  Ottawa  Hydraulic  Co.,  dition  contained  in  the  charter  of  a 
(1886)  116  IlL  381 ;  In  re  New  York  turnpike  road  company  that  its  road 
Elevated  B.  Co.,  70  N.  T.  888;  Peo-  should  be  constructed  in  a  certain 
pie  V.  PhoBuiz  Bank,  34  Wend.  481 ;  manner  before  tolls  should  be  levied 
Commonwealth  v.  Union  Ins.  CJo.,  6  thereon,  was  waived  by  a  supple- 
MasB.  280 ;  Briggs  v.  Cape  Cod  Ship  mentary  act^ving  authority  to  take 
Canal  Co.,  (1884)  187  Mass.  71;  Kel-  tolls  in  a  new  mode  inconsistent 
l<^gg  V,  Union  Co.,  13  Conn.  7;  State  therewith;  and  that  accordingly  the 
«.  Fourth  N.  H.  Turnpike  Co.,  16  breach  of  the  condition  by  erecting 
N.  H.  163.  See  note  to  Ottaquechee  a  toll  gate  before  the  road  was  prop- 
Woolen  Co.  V.  Newton,  (Vt.  1885),  erly  improved  could  not  be  taken 
by  H.  C.  Black,  31  Cent.  L.  J,  433,  advantage  of  as  a  ground  of  forfeit- 
434;  Beach  on  Railways,  §  691.  ure;  Basshor  t;.  Dressel,  84  Md.  608; 

<  See  note  to  Ottaquechee  Woolen  Chesapeake  &  O.  Canal  Ca  v.  Balti- 

Co.  V,  Newton,  (Vt.   1885),  by  H.  C.  more  &  O.  R.  Co.,  4  Gill  &  J.  1; 

Black,  31  Cent.  L.  J.  433,  434,  citing  In  re   Mechanics*    Society,   81  La. 

Chesapeake  &  O.  Canal  Co.  v.  Balti-  Ann.  637 ;  People  v,  Ottawa  Hydran- 

more  &  O.  R.,  4  Gill  &  J.  1.  lie  Co.,  116  111.  381 ;  Central  George- 

» People  V.  Fishklll   &c.   CJo.,  37  town  R.  Co.  v.  People,  6  Colo.  89; 

Barb.  445.  Kanawha  Coal  Co.  v.  Elanawha  &c, 

^In  re    New  York  Elevated   R.  Coal   Co.,  7  Blatchf.   391;  Central 

Co.,  70  N.  Y.   838;    Attorney-Gen-  Crosstown  R.  Co.  v.  Twenty -Third 

eral  v,    Petersburg   Ac.  R.    Co.,   6  St.  R.  Co.,  64  How.  Pr.  186;  State  v. 

Ired.  466 ;  State  V.  Bank  of  Charles-  Vincennes   University,    6  Ind.  77; 

ton,  3  McMullen,  441;  Enfield  Bridge  Baltimore  &  O.  R.  Co.  V.Marshall 

Co.    V.    Connecticut   River   Co..    7  Co.,   8  West  Va.   819;    Ormsby  v. 

Conn.  38;  People  v.  Phoenix  Bank,  Vermont   Copper    Mining    Co.,  66 

24  Wend.  481 ;  Commonwealth  Bank  Barb.  860;  Briggs  v.  Cape  Cod  Ship 

r.  State,  6  Sm.  Sc  M.  699;  State  v.  Canal  Co.,  (1884)  137  Mass.  71,  where 
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ment  to  enforce  the  forfeitare.^  Bat  lapse  of  time  is  no  bar 
to  proceedings  by  the  State  against  persons  assuming  to  act 
as  a  corporation  without  having  ever  acquired  the  legal  right 
so  to  do,  the  exercise  of  the  franchise  in  such  a  case  being  a 

the  acceptance  of  United  States  420,  The  declaration  of  the  legisla- 
bonds  by  the  State  treasnrer,  in  lien  tare  that,  if  the  holders  of  a  fran- 
of  a  deposit  of  $200,000  required  by  chise  to  collect  tolls  for  the  naviga- 
the  charter  of  the  canal  company  to  tion  of  an  artificial  channel  shaU 
be  made  with  him  before  bej^inning  permit  the  channel  to  become  so  ob- 
to  construct,  was  held  to  be  a  waiver  structed  as  to  impede  navigation, 
of  any  ground  of  complaint  on  the  "  the  collection  of  tolls  by  them 
score  of  the  deposit  not  being  in  shall  be  suspended  until  all'Obstruc- 
money ;  Rice  v.  National  Bank,  126  tions  shall  be  removed  or  said  chan- 
Mass.  800;  Folger  v.  Columbian  Ins.  nel  deepened  to  the  depth  heretofore 
Co.,  99  Mass.  267,  274;  Common-  specified,"  amounts  to  a  waiver  of 
wealth  t7.  Union  Ins.  Co.,  6  Mass.  the  right  to  have  a  forfeiture  of  the 
280;  Boston  Glass  Manuf.  Co.  v.  franchise  declared  for  such  cause. 
Langdon,  24  Pick.  49 ;  Heard  v.  Tal-  Particularly  where  the  obstruction 
bot,  7  Gray,  118;  Beach  on  Railways,  is  only  temporary,  and  not  serious, 
g  591.  In  People  v.  Ottawa  Hydrau-  and  where  a  municipal  corporation 
lie  Co.,  (1886)  115  111.  281.  it  was  held  is  the  real  owner  of  the  privilege, 
that  the  legislature,  by  recognizing  and  the  persons  holding  the  fran- 
the  existence  of  a  corporation  which  chise,  and  who  were  responsible  for 
had  been  doing  a  different  business  the  obstruction,  have  no  other 
than  that  authorized  by' the  general  means  of  payment  of  their  claim  for 
law  under  which  it  was  originally  opening  the  channeL  State  r.  Mor- 
incorporated,  and  by  enlarging  its  ris,  78  Tex.  485. 
powers,  may  waive  the  State's  right  ^  In  People  v.  Oakland  County 
to  seek  a  forfeiture.  The  accept-  Bank,  1  Dougl  (Mich.)  282,  where 
ance  by  the  legislature  of  accounts  the  charter  of  the  defendant  pro- 
which  corporations  are  required  by  vided  that  unless  a  certain  sum 
statute  to  submit,  or  acts  authoriz-  therein  named  was  paid  in  within 
ing  railway  or  turnpike  companies  two  years,  the  act  of  incorporation 
to  effect  a  change  of  route,  are  exam-  should  be  void,  it  was  held  that  it 
pies  of  such  subsequent  recognition  would  be  unreasonable  and  onjost^ 
as  will  be  deemed  a  waiver  of  a  seven  years  after  granting  the  char^ 
ground  of  forfeiture.  State  v.  Fourth  ter,  to  oust  the  corporation  from  its 
N.  H.  Turnpike  Co.,  15  N.  H.  162;  franchises  for  this  reason,  even  if 
People  V.  Fishkill  P.  R.  Co.,  27  there  was  evidence  of  the  non-pay- 
Barb.  460 ;  Central  Crosstown  R.  ment  of  the  sum  pursuant  to  the  re- 
Co.  V.  Twenty-Third  St.  R.  Ca,  54  quirement.  In  an  Indiana  case  an 
How.  Pr.  168;  Inre'N.  Y.  Elevated  incorporated  turnpike  company  in 
R.  Co.,  70  N.  Y.  827;  In  re  Mechan-  good  faith  attempted  to  consolidate 
ics*  Soc.,  81  La.  Ann.  627;  White's  with  another  one.  Twelve  yeais 
Creek  Turnpike  Co.  v.  Davidson,  3  afterwards  the  consolidation  was  de- 
Tenn.  Ch.  896;  La  Grange  &c  R.  clared  void.  The  company  then 
Ca  V,  Rainey,  7  Cold  well,  (Tenn.)  resumed  possession  of  its  property* 
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continaous  nsurpation.^  And  if,  by  the  terms  of  the  charter, 
the  franchise  is  declared  to  be  forfeited  absolutely  on  failore 
to  perform  a  condition,  the  doctrine  of  waiver  by  sabsequent 
le^slative  recognition  is  inapplicable.' 

and  for  a  year  oontinaed  to  exer-  ^  People  v,  Stanford,  (1888)  77  OaL 

dse  ito  ftnnohigee»  and  it  was  held  860L 

thatitBhonld  notbedeemed  to  hare  'State  tx.  Fourth  N.  EL  Tiiznpike 

forfeited  them.    State  v.  Grawforde-  Go.,  16  N.  H.  19SL 

▼Ule  &  Shannondale  Turnpike  Go., 

(1885)  108  Ind.  288. 
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§  60.  Of  membership  in  companies  and  associations  not 
haying  capital  stock. — No  general  rale  can  be  laid  down  as 
to  what  constitutes  membership  in  companies  or  associations 
not  having  capital  stock.  The  requisites  of  membership  are 
usually  prescribed  in  the  charters  or  by-laws  of  such  organiza- 
tions.^   In  the  case  of  religious  organizations  a  distinction  is 

1  The  constitution  of  a  charitable    son  could  apply  for  admission  hj 
corporation  provided  that  any  per-    paying  an  admittance  fee,  and*  when 
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^Srawn  between  membership  in  the  spiritual  body  and  member- 
ship in  the  secular  society  or  corporation  connected  therewith.^ 
It  is  not  essential,  however,  to  the  legal  existence  of  a  society 
claiming  to  be  a  church  and  engaged  in  the  lawful  promotion 
or  defense  of  religion  that  it  be  connected  with  any  other 
society,  civil  or  ecclesiastical,  incorporated  or  unincorporated.* 
Questions  in  regard  to  the  eligibility  of  applicants  for  admis- 
sion or  in  regard  to  the  expulsion  of  members  from  the 
spiritual  body  are  determined  by  the  several  creeds,  articles 
or  confessions  of  each  sect  or  denomination,  and  are  beyond 
the  cognizance  of  the  law.'  Accordingly,  mandamus  will  not 
lie  to  reinstate  a  person  expelled  from  the  ecclesiastical  organi- 
zation, the  expulsion  not  being  an  act  of  the  secular  corpora- 
tion and  no  property  or  other  civil  rights  being  affected 
thereby.^    But  membership  in  the  secular  society  may  consist 

declared  elected,  could,  after  sign-  cordance  with  the  wish  of  the  ma- 
ing  the  <M)nstitutioii,  vote  at  all  meet-  jority  of  the  society,  and  is  presumed 
ings  and  be  eligible  to  office ;  and  to  be  so  when  within  its  legitimate 
that  each  member  should  pay  a  cer-  powers.  The  pewholders'  rights  are 
tain  amount  yearly  to  the  corpora-  subordinate  to  such  action.  They 
tioD,  and  it  was  held  that  the  sign-  have  no  title  to  property.  Erwin  v, 
ing  of  the  constitution  was  not  a  Hurd,  (1884)  18  Abb.  N.  Cas.  91; 
prerequisite  to  membership,  and  Henry  v,  St.  Peter's  Church,  2  Edw. 
that  an  action  would  lie  by  the  cor-  608 ;  In  re  Presbyterian  Church  &c. 
poration  against  a  member  who  had  8  Edw.  165;  Voorhees  v.  Presbyte- 
not  signed  for  his  yearly  dues,  rian  Church  &o,  8  Barb.  187,  153; 
United  Hebrew  Benevolent  Assoc,  v.  s.  0.  17  Barb.  100;  Abernethy  v, 
Benshimol,  180  Mass.  825.  Where  Church  of  the  Puritans,  3  Daly,  1,7; 
active  members  of  a  certain  corpo-  Cooper  v,  Presbyterian  Church,  82 
ration  were  exempt  from  jury  duty.  Barb.  222,  226;  Kincaid's  Appeal,  66 
mere  ownership  of  a  certificate  of  Pa.  St.  411 ;  S.  c.  5  Am.  Rep.  887. 
membership  to  which  only  active  Accordingly,  a  pewholder,  as  such, 
members  were  entitled  was  held  not  cannot  prevent  the  church  corpora- 
to  be  conclusive.  State  v.  Primm,  tion  from  remodelling  the  church 
nO  Mo.  87.  edifice,  or  from  selling  it  for  the  pur- 

1  Sale  V.  Baptist  Church,  (1888)  62    pose  of  removal    Erwin  r.  Hurd, 
Iowa,    26;  &  a  49  Am.  Rep.   186;    (1884)  18  Abb.  N.  Cas.  91. 
Holt  V.  Downs,  (1877)68  N.  H.  170;        2  Holt  v.  Downs,  (1877)  58  N.  H. 
Hardin  v.  Baptist  Church,  51  Mich.    170. 

137;  8.  o.  47  Am.  Rep.  555,  and  cases  'Richardson  v.  Union  Congrega- 
there  cited.  C/.  Livingston  v,  Trin-  tional  Soc.,  (1883)  58  N.  H.  187;  Sale 
ity  Church,  16  Vroom,  280.  The  v.  Baptist  Church,  (1888)  62  Iowa,  26; 
temporalities  of  the  church  are  in  s.  c.  49  Am.  Rep.  136. 
the  corporation,  which  acts  through  ^  Sale  v.  Baptist  Church,  (1888)  63 
its  trustees,  and  its  action  is  in  ac-    Iowa,  26;  8.  o.  49  Am.  Rep.  186. 
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in  regular  attendance  upon  its  meetings  and  in  contributing 
to  its  support.  Of  this  the  law  will  take  notice  and  will  pass 
upon  the  rights,  duties  and  liabilities  incident  thereto.'    In 

« 

1  Cammeyer   v.    United    German    persons  together  with  their  families 
Lutheran  Churches,  H  Sandf.  Ch.  186.    it  was  held  that  sons  even  after  at- 
C/.  First  Parish  v»  Stearns,  31  Pick,    taining     majority    were    included 
148;  Angell&  Ames  on  Corporations,    within  the   meaning  of  the  word 
§  114.    People  V.  TuthiU,  31  N.  Y.    family,  until  they  should  transfer 
550,  where  stated  attendance  upon    their  membership  to  some  ot*her  or- 
worship  during  a  year  being  requi-    ganization.  Bradford  v.  Cary,  5  Me. 
site,  it  was  held  that  regular  as  dis-    889.    Where  no  one  under  eighteen 
tinguished  from  occasional  attend-    years  of  age  was  entitled  to  vote  in 
ance,  and   personal   attendance   as    church  meetings,  it  was  held  that 
distinguished  from  the  attendance    participation  in  the  sacrament  after 
of  the  family,  was  essential ;  and  that    the  age  of  eighteen  years  was  requi- 
no  amount  of  contribution  to  the    site.     Weckely  v,  Geyer,   11  Serg. 
support  of  the  church  would  be  ao*    &  B.  85.    Under  a  statute  declaring 
cepted  in  lieu  thereof.    In  Juker  v,    that    the     electors    of    Episcopal 
Commonwealth,  20  Pa.  St.  484,   it    churches  shall  consist  *'  of  all  who 
was  held  that  an  annual  contribu-    shall  have  belonged  to  such  church," 
tion  of  a  certain  amount  being  re-    N.  T.  Laws  of  1801,  ch.  79,  §  1,  it  has 
quired,  a  contribution  of  that  amount    been  held  that  the  meaning  of  the 
shortly  before  a  meeting  and  elec-    word  *'  belonged  "  was  a  mixed  ques- 
tion did  not  entitle  the  contributor    tion  of  law  and  of  fact  which  in  each 
to  vote.    Where  a  church  charter    case  must  be  left  to  the  jury  to  de- 
dedared  that'* the  subscribers  and    termine.    People  v.  Keese,  (1882)  21 
such  others  as  shall  hereafter  be  ad-    Hun,    488.    In   Bates  v,  Houston^ 
mittedor  become  contributing  mem-    (1882)  66  Ga.  198,  it  was  held  that  a 
hers,"  should  comprise  the  corpora-    wrongful  seizure  and  retention  of 
tion,  and  that  "  aqy  member  who    the  property  of  a  church  having  a 
has  contributed  to  the  support  of  the    congregational  form  of  government^ 
church  one  year  previous  to  the  elec-    by   a    minority   of   the    members 
tion  about  being  held,  a  sum  not  less    against  the  wishes  of  the  majority^ 
than  $2.00  for  a  pew  or  a  portion  of    is  a  ground  for  equitable  interfer- 
a  pew,"  should  have  a  vote.    The    ence ;  and  that  relief  will  be  granted 
society  afterwards  gave  up  the  prac-    at  the  suit  of  a  few  representing  oth- 
tice  of  renting  pews,  and  announced    ers    having    a    common    interest, 
free  sittings,  expenses  to  be  met  by    Where  the  constitution  of  a  religious 
'  contributions ;  and  it  was  held  that    corporation  provides  that  oongrega- 
the  change  was  not  an  infraction  of    tion   and   pastor   shall   join    some 
the  constitution,  and  that  renting  or    synod,    and   the  pastor  withdraws 
holding  a  particular  pew  or  seat  was    from  the  synod  to  which  both  have 
not  essential  to  membership.    Com-    belonged,  and  with  which  a  major- 
mon wealth  v,  Morrison,   18  Pbila.    ityof  the  oongregation  vote  to  re- 
(Pa.)  185.    In  a  case  in  which  the    main,  the  majority  have  a  right  to 
membership  of  a  religious  society    control  the  church  property.    Dree- 
was  declared  to  consist  of  certain    sen  v,  Bramlier,  56  Iowa,  756. 
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mutaal  insurance  societies,  membership  consists  in  being  in- 
sured thereby.^  Mandamus  will  not  lie  to  compel  a  private 
corporation  to  admit  to  membership  any  qualified  person 
making  application,  although  his  business  may  suffer  by  rea- 
son of  his  exclusion  therefrom.'  But  when  under  a  statute, 
membership  in  a  county  medical  society  is  necessary  to  the 
legal  practice  of  medicine  in  the  county,  the  society  is  quasi 
public  in  its  nature,  and  ma7idamits  will  issue  to  compel  the 
admission  of  a  duly  qualified  applicant  for  -membership.' 

§61.  Of  membership  in  companies  having  capital  stock. — 

Membership  in  companies  having  a  capital  stock  consists  in 
the  ownership  of  one  or  more  shares  thereof.*  This  owner- 
ship may  be  acquired  either  by  signing  the  articles  of  associa- 
tion for  a  specified  number  of  shares,  or  by  a  contract  of 
subscription  to  the  capital  stock,^  either  before  or  after  the 

iSallivan  v.  Mutual  Ins.  Co.,  2  custom  condemned  by  the  code  of 

Mass.    318;    Mitchell   v,   Lycoming  professional  ethics  adopted  by  the 

Mutual    Ins.   Co.,  58   Pa.   St.  402;  society,  but  having  no  force  as  a 

Oeorgia  &c.  Life  Ins.  Co.  v,  Gibson,  general  law  nor  as  a  rule  of  private 

52  Ga.    640;   Cumings  t;.   Sawyer,  morality,  and  neittier  the  general 

117  Mass.  90;  "Benefit  Associations,"  statute  of  incorporation  nor  the  by- 

an  annotated  case,  by  J.  O.  Pierce,  laws  of  the  society  making  antece- 

32  Cent.  L.  J.  274.  dent  observance  of  its  regulations  a 

s  People  V,  Holstein  Freisian  As-  condition  of  membership, 
soc.,  (1885)  16  Abb.  N.  Cas,  807.  The        *  Upton  v.  Hansbrough,  8  Biss.  417; 

by-laws  of  the  defendant  association  State  v.  Ferris,  42  Conn.  560;  Gilbert 

provided  that  the  cattle  of  members  v.  Manchester  Manuf.  Co..  11  Wend, 

only  should  be  admitted  to  registra-  627;  Sargent  v.  Franklin  Ins.  Co.,  8 

tion.    The  market  value  of  unregis-  Pick.  90 ;  Overseers  of  the  Poor  v. 

tered  cattle  was  less  than  that  of  the  Sears,  22  Pick.  122 ;  Downing  v.  Potts, 

registered.    But  it  was  held  that  the  8  Zab.  66 ;  Gregory  v,  Dubois,  8  Sandf . 

association,  although  organized  for  Ch.  466 ;  Agricultural  Bank  v.  Burr, 

the  public  good,  was  a  private  corpo*  24  Me.  256.    Cf,  Concordia  Savings 

ration,  and  that  therefore  mandavms  &  Aid  Assoc,  v.  Bead,  (1888)  93  N.  Y. 

would  not  lie.     Cf.  As  to  injunction  474,  construing  N.  Y.  Laws  of  1881, 

to  restrain  admission  to   member-  ch.  122,  §  3.    As  to  the  duties  inci- 

ship,  Thompson  v.  Society  of  Tam-  dent  to  ownership   of   shares,  see 

many,  (1879)  17  Hun,  805.  "Duties  of  Stockholders,"  8  Cent. 

'People  V,  Medical  Soa,  82  N.  Y.  L.  J.  620;  same  article,  24  Pitts.  Leg. 

187,  where  it  was  held  that  the  court  J.  81. 

would  not  interfere  merely  because       ^  Hamilton  &c.  Plank  Road  Co.  v, 

of  the  applicant  having  previously  Rice,  7  Barb.  157.     "  The  situation 

advertised  as  having  especial  skill  in  of  a  person  who  has  signed  the  mem- 

the  treatment  of  certain  diseases,  a  orandum  of  association  of  a  limited 
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articles  are  filed,^  or  by  transfer  of  the  shares  together  with 
registration  of  the  transferee's  name  upon  the  books  of  the 
company.'  Ko  vote  of  admission  is  requisite;  for  the  rights 
and  privileges  of  membership  are  incident  to  the  ownership 
of  stock.'  And  one  whose  subscription  has  been  accepted  by 
the  company,  although  he  has  paid  nothing  thereon,  is  none 
the  less  entitled  to  vote  at  corporate  meetings/  All  persons 
capable  of  making  a  contract  may  become  members  by  sub- 
scription. Thus  a.  married  woman  may  become  a  stockholder 
with  respect  to  her  separate  estate.  And  persons  under  dis- 
abilities may  acquire  membership  by  gift,  bequest  or  devolu- 
tion.* Mandamus  will  lie  to  compel  the  registration  of  legatees.* 
But  no  one  can  be  made  a  member  of  a  corporation  against 
his  will.^  Thus  the  dissenting  minority  of  a  mutual  insurance 
company  consolidating  with  another,  are  not  members  of  the 
new  company  unless  they  expressly  consent  to  become  so.* 

company  for  a  given  number  ^  of  taking,  or  stepping  into  the  place  of 
shares  differs  in  some  respects  from  an  original  subscriber."  Walford  on 
that  of  a  person  who  has  merely  ap-  Railways,  253. 
plied  for  shares,  and  has  had  them  'Gilberts.  Manchester  Iron  Ga,  11 
allotted  to  him.  In  the  latter  case  Wend.  627 ;  Sargent  v.  Franklin  Ins. 
oommunication  of  the  fact  of  the  Co.,  8  Pick.  90.  The  constitution  or 
allotment,  coupled  with  the  entry  of  by-laws  of  the  company,  however, 
the  name  on  the  share  register,  is  may  require  an  election  to  member- 
needed  to  establish  the  binding  con-  ship  in  addition  to  the  mere  owner- 
tract  to  take  the  shares,  which  in  the  ship  of  stock.  Commonwealth  v, 
former  case  is  established  by  the  sim-  Gill,  (1888)  8  Whart.  228. 
pie  act  of  signing  the  memorandum  ^  Downing  v.  Potts,  SZabriskie,  66; 
of  association.  .  .  .  -The  single  Gray  v.  Portland  Bank,  8  Mass.  364; 
act  of  signing  the  memorandum.  Rex  v.  Bank  of  England,  2  Doug, 
therefore,  puts  the  person  signing  it  524 ;  Angell  &  Ames  on  Corpora- 
in  exactly  the  same  situation  as  re-  tions,  (11th  ed.)  §  118. 
gards  the  compatky,  as  the  person  >  Mathewman's  Case,  I*  R.  8  Eq. 
who  has  applied  for  shares,  has  had  781 ;  Howard  v.  Bank  of  England,  1^ 
them  allotted  to  him,  and  has  had  L.  R.  8  Eq.  295 ;  In  re  Richardson, 
his  name  entered  on  the  register."  L.  R.  8  Eq.  588;  In  re  Pugh&  Shar- 
**SigningtheMemorandum  of  Agree-  man's  Case,  L.  R.  IS  Eq.  666;  Ronoan 
ment  and  its  Consequences,"  14  Sol.  v.  Fry,  5  J.  J.  Marsh.  684;  In  re 
J.  &  Rep.,  (1869)  92.  Reciprocity  Bank,  22  N.  Y.  9. 

1  Concordia  Savings  &  Aid  Assoa  ^  Leeds  &c,  Ry.  Co.  v,  Feamley,  18 

V.  Read,  (1883)  98  N.  Y.  474.  L.  J.  (N.  S.)  Ex.  880. 

^Vide  infra,  §  66.    "A  party  can  7  King  v.  Worcester  Canal  Co.,  1 

in  general  not  otherwise  become  a  Man.  &  R.  629. 

member  of  such  a  company  than  by  ^  Hamilton  Mutual  Ins.  Co.  v.  Ho- 

himself  subscribing  to  the  under-  bart,  2  Gray,  548. 
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§  62.  Membership  not  dependent  upon  possession  of  eer- 
tUlcate. —  The  possession  of  a  stock  certificate  is  not  neces- 
sary to  the  ownership  of  shares;  it  is  merely  a  convenient 
Yoncher  thereof.^  !N^either  do  the  stockholder's  liabilities 
depend  upon  his  having  received  a  certificate.  If  his  name 
appear  upon  the  list  of  stockholders  he  is  answerable  for 
the  corporate  obligations  although  a  certificate  may  never 
have  been  issued  to  him.'  "Not  are  his  rights  as  a  stockholder 
dependent  thereon.  Thus,  he  may  transfer  his  stock  before 
the  certificates  have  been  issued,'  and  after  having  received  his 
certificates  neither  his  rights  nor  his  liabilities  depend  upon 
his  retention  of  them.    He  may  hypothecate  them,^  or  trans- 

1  Hawley  v,  Upton,  102  U.  S.  814;  view  of  the  fluctuating  value  of  the 
TomboU  V,  PayBon,  95  U.  S.  418 ;  stock,  the  uncertainty  when  it  would 
Dennis  v.  Kennedy,  (1854)  19  Barb,  be  necessary  to  give  a  bond  of  indem- 
517;  Boston  &  A.  B.  Ck>.  v.  Pearson,  nity  in  case  the  plaintiffs  should  seek 
(1880)  128  Mass.  445 ;  Chester  Glass  to  obtain  exclusive  control  of  their 
Co.  V.  Dewey,  16  Mass.  94 ;  Agrl-  share  in  the  capital  stock  of  the  com- 
cultural  Bank  r.  Burr»  24  Me.  256 ;  pany ,  and  the  number  of  the  plaint- 
Agricultural  Bank  v,  Wilson,  24  Me.  i£fs,  the  case  should  remain  open  on 
278;  Buffalo  &  N.  T.  City  R.  Co.  v,  the  docket  in  the  trial  court,  until  it 
Dudley,  14  N.  Y.  886;  Beckett  v.  could  be  finally  dismissed  without 
Houston,  82  Ind.  898;  Farrar  v,  prejudice  to  either  party;  that  the 
Walker,  8  Dillon,  506 ;  First  National  plaintiffs  should  have  the  privileges 
Bank  v,  Qifford,  47  Iowa,  575 ;  In  re  of  stockholders,  so  long  as  no  supe- 
Election  of  Directors  of  the  St.  Law-  rior  title  to  the  certificate  was  set 
rence  Steamboat  Co.,  (1882)  44  N.  J.  up,  and  should  give  the  company  a 
629,  539,  holding  that  the  books  of  bond  of  indemnity  against  all  loss  in 
the  company  '*  are  the  only  evidence  case  a  superior  title  should  be  estab- 
of  who  are  the  stockholders,  and,  as  lished,  and  also  give  other  bonds 
:»uch,  are  entitled  to  vote  at  elec-  whenever  they  claimed  exclusive 
tions;*'  New  Hampshire  Central  R.  ownership  of  any  of  the  capital 
Co.  V,  Johnson,  80  N.  H.  890;  Dows  stock. 

r.  Naper,   91    111.  44;   Minneapolis  ^MitcheU  v.  Beekman,  (1885)  64 

Harvester  Works  v.  Libby,  24  Minn.  Cal.  117. 

327;  Wheeler  v.  Walker,  45  N.  H.  <Butterfield  v.  Spencer,  (1856)  1 

855;  Strong  V.  Smith,  15  Hun,  222;  Bosw.  1. 

Commonwealth    v.    Woodward,    4  ^The   registered   stockholder    re- 

Phila.  124.'  In  Galveston  City  v.  Sib-  mains  a  member  although  he  may 

ley,  (1882)  56  Tex.  269,  the  heirs  of  have  pledged  his  certificates.    Vail 

one  to  whom  a  negotiable  certificate  v,  Hamilton,  85  N.  Y.  453 ;  s.  c.  20 

of  stock  in  a  land  company  had  been  Hun,  355;  Merchants*  Bank  v.  Cook, 

issued,    sought    to   establish    their  4   Pick.    405;  Hoppin   v,    Butlum, 

rights  thereto,  the  certificate  having  (1870)  9  R.  L  518 ;  ^o?  parte  Willcocks, 

been  lost  or  destroyed  several  years  7  Cowen,  402 ;  McDaniels  v.  Flower 

before.    The  court  decreed  that,  in  Brook  Manuf.  Co.,  22  Yt  274.    The 
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fer  them  with  a  power  of  attorney  endorsed  thereon  author- 
izing the  purchaser  to  have  the  transfer  registered  upon  the 
books  of  the  company,  and  yet,  until  the  transfer  has  been 
registered,  he  may  continue  to  vote  at  corporate  meetings,^  he 
may  continue  to  receive  dividends,*  and  his  liabilities  to  the 
corporation  and  its  creditors  remain  unaffected.*  So,  con- 
versely, the  mere  possession  of  stock  certificates  does  not  con- 
stituto  their  holder  a  share-owner  in  the  corporation/ 

§  63.  Acqaisitlon  of  membersbfp  —  (a)  By  subscription 
prior  to  incorporation. —  In  the  case  of  original  subscriptions 
made  for  the  purpose  of  effecting  the  organization  of  the  com- 
pany, a  subscriber  becomes  a  stockholder  only  upon  the  per- 
formance of  all  the  conditions  precedent  to  corporate  existence 
which  may  be  required  by  the  charter  or  general  act  of  in- 
corporation.*   Before  the  company  enters  upon  its  corporate 

fact   that   a   pledgee  of  corporate  istered  holder  until  a  oonteeted  elec- 

stock  has,  without  authority  from  tion,  equity  will  not  interfere  with 

the  pledgor,  caused  it  to  be  regis-  the  result.  Hoppin  v,  Buffam,  (1870) 

tered  on  the  company's  books  in  his  0  R.  I.  518. 

name  as  trustee,  does  not  authorize  >  McNeil  v.  Tenth  National  Bank, 

him  to  vote  th^eon ;  and  the  pledgor  46  N.  Y.  325. 

need  not,  in  order  to  maintain  an  ac-  *  In  Henkle  v.  Salem  Mannf.  Co., 

tion  to  restrain  such  voting,  show  (1884)  80  Ohio  St.  647,  the  holder  of 

that  his  rights  would  thereby  be  in-  shares  of  stock  merely  as  collateral 

juriously  affected.  McHenry  v.  Jew-  security  for  a  debt  without  a  trana- 

ett,  26  Hun,  (1882)  458.  fer  thereof  to  him  on  the  books  of 

1  McNeil  V,  Tenth  National  Bank,  the  company,  was  held  not  to  be  the 

46   N.  Y.   825;  State  v.  Ferris,  42  legal  or  equitably  owner  of  the  stock, 

Conn.  560 ;  Evans  v,  Bailey,  66  Cal.  and  therefore  not  liable  as  a  stock- 

112;  People  v.   Robinson,  (1885)  64  holder. 

CaL  878.    If  the  right  to  vote  be  dis-  <  In  Baker  v.  Woolston,  (1885)  27 

puted,  the   books   of  the  company  Kan.  185,  it  was  held  that  where  a 

are  the  only  evidence  to  which  it  person  holds  stock  in  a  bank  merely 

can  be  required  to  look.    In  re  Long  as  collateral  securety,  he  is  not  such 

Island  R.  Co.,  10  Wend.  37;  Smith  part   of  the   corporation   as  to    be 

V.  American  Coal  Co.,   7  Lansing,  bound  by  the  knowledge  of  its  offi- 

817 ;  In  re  North  Shore  Staten  Island  cers. 

Ferry  Co.,  68  Barb.  556 ;  Johnston  v.  *  Spear  v.  Crawford,  14  Wend.  20; 

Jones,  28  N.  J.  £q.  216;  Jn  re  Eleo-  s.   C.   28  Am.  Dec.   518;  Burrall  v. 

tion  of  Directors  of  St.   Lawrence  Bush  wick  R.  Co.,  75  N.  Y.  211;  Bnf- 

Steamboat  Co.,  (1882)  44  N.  J.  529,  falo  &o.  R  Co.  v.  Dudley.  14  N.  Y. 

539;  People  v.  Robinson,  61  Cal.  373.  887;  Milford  &  C.  T.  Co.  v.  Bmah, 

The  real  owner  having  acquiesced  in  10  Ohio,  HI ;  8.  C.  86  Am.  Dea  78; 

the  control  of  the  stock  by  the  reg-  Sedalia,  W.  &c.  Ry.  Co.  v.  Wilker- 
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existence,  however,  he  may  withdraw ; '  and  although  he  may 
have  been  active  in  persuading  others  to  subscribe,  he  can 
not  be  held  liable  for  any  part  of  his  subscription.*  For  sub- 
scriptions to  the  stock  of  a  company  to  be  formed  in  the  future, 
are  not  mutual  promises  between  the  subscribers  themselves  * 

son,  (1886)  88  Mo.  285;  East  Tennes-  66  N.  H.  648;  Athol  Music  HaU  Go. 
see  &a  R  Ck>.  v,  Gkunmon»  6  Sneed,  v.  Carey,  116  Mass.  47a 
567;  Mobiel  &0,  B.  Co.  v.  Yaudal,  6  >Muncy  Traction  Engine  Ca  v, 
Soeed,  2H ;  Connecticut  &  P.  Rivers  Green,  (Pa.  1888)  18  Atlay.  Bep.  747 ; 
B.  Co.  V.  Bailey,  (1852)  24  Yt.  465 ;  s.  &  a  12  Cen.  Rep.  886. 
a  58  Am.  Dec.  181,  where,  however,  *  Athol  Music  Hall  Co.  v,  Carey, 
it  is  held  that  the  subscriber  can  not  116  Mass.  478.  *'  If  parties  mutn* 
avail  himself  of  any  act  of  the  com-  ally  agree  to  subscribe  for  shares  in 
pany  which  the  State  may  set  up  as  a  corporation  to  be  formed  in  the 
a  ground  of  forfeiture;  Selma  &c.  future,  there  is  no  unconditional 
R.  Co.  V.  Tipton,  5  Ala.  787 ;  8.  a  80  agreement  to  become  shareholders 
Am.  Dec.  844;  New  Albany  &c.  R.  as  soon  as  the  corporation  is  formed; 
Co.  v.  McCormick,  10  Ind.  499 ;  8.  a  but  it  is  contemplated  that  the  par* 
71  Am.  Deo.  887 ;  Instone  v,  Frank*  ties  shall  perform  the  additional  act 
fort  Bridge  Co.,  2  Bibb,  576;  s.  0.  6  of  executing  the  statutory  contract 
Am.  Dec  638  ;];Waukon  &c.  R.  Co.  v,  of  membership  by  subscription  upon 
Dwyer,  ^9  Iowa,  121;  Wight  v,  the  stock-books,  before  they  shall 
Slielby  R  Co.,  (1885)  16  B.  Mon.  47;  become  shareliolders.  In  such  a 
&  a  68  Am.  Dec.  622,  holding  that  case  there  is  no  offer  which  the  oor« 
whether  the  company  was  properly  poration,  when  formed,  can  accept; 
organized  or  not  according  to  its  and  the  parties  do  not  become  stock- 
charter  is  a  question  that  can  not  be  holders  and  liable  to  be  charged  as 
made  collaterally,  but  can  only  be  such,  unless  they  carry  out  their 
made  by  a  direct  proceeding  against  agreement  by  subscribing  for  the 
the  corporation;  Penobscot  R.  Co.  shares."  Morawetz  on  Corporations^ 
V.  White,  41  Me.  612 ;  S.  a  66  Am.  (2d  ed.)  §  49,  citing  Lake  Ontario 
Dec  257;  Penobscot  R  Co.  v.  Dum-  Shore  R.  Co.  v,  Curtiss,  (1880)  80 
mer,  40  Me.  172;  &  a  63  Am.  Dec.  N.  Y.  219;  Quick  v.  Lemon,  (1888) 
654;  Thigpen  v.  Mississippi  Central  105  111.  578,  685 ;  Mt.  Sterling  Coal 
R.  Co.,  82  Miss.  847;  1  MoraweU  on  Road  Co,  v.  Little,  (1879)  14  Bush, 
Corporations,  g  66.  In  Temple  v.  429;  Strasburg  R.  Co.  v,  Echter- 
Lemon,  (1886)  112  III  61,  it  was  held  nacht,  (1858)  21  Pa.  St.  220;  8.  c.  60 
that  when  the  aggregate  amount  Am.  Dec.  49.  But  see  Thrasher  v. 
of  the  capital  stock  is  fixed,  a  sub-  Pike  County  R.  Co.,  25  111.  898,  hold- 
scriber  becomes^liable  only  after  the  ing  that  such  a  mutual  agreement 
whole  is  subscribed,  and  that,  until  may  be  binding  as  a  contract  and 
then,  he  is  not  liable  for  corporate  incapable  of  revocation ;  and  that 
debts,  in  the  absence  of  any  drcum-  since  the  contract  is  made  for  the 
stances  of  estoppeL  benefit  of  the  corporation,  although 
1  Stanton  v.  Wilson,  2  Hill,  168;  It  is  not  a  pany  to  it,  the  oorpo- 
Boffalo  &c  R.  Co.  v.  Dudley,  14  ration,  upon  the  general  principles 
N.  T.  886;  Ashuelot  &c.  Ca  v.  Holt,  of  contracts  governing  such  cases. 
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nor  binding  upon  them  as  such.  BuC  upon  the  organization 
of  the  corporation  a  subscription  made  prior  thereto  becomes* 
binding,^  the  prospective  rights  of  membership  being  deemed 
a  sufficient  consideration  to  support  the  contract,^ 

§  64.  (b)  By  subscription  after  Incorporation  —  Iccept- 
anee  by  the  company. —  A  subscription  made  after  the  organi- 
zation of  the  corporation  does  not  constitute  the  subscriber  a 
shareholder  until  it  be  accepted  by  the  company,'  and  until 

should  be  aUowed  to  sue  upon  it  and  Co.  v,  Jenkins,  1  Caines,  881 ;  Cotr 

recover  damages  for  its  breach.  tage   St    Church   v.    KendaU,   121 

1  Minneapolis  Thresher  -  Machine  Mass.  528. 
Ca  V.  Crevier.,  (1888)  89  Minn.  417,  'Gray  v.  Portland  Bank,  8  Mass. 
which  was  an  action  by  a  corpora-  864;  Sewali  v.  Eastern  R  Oo.»  ^ 
tion  to  recover  the  amount  of  a  sub-  Cush.  6 ;  Carlisle  v.  Saginaw  VaUey 
scription  to  its  capital  stock.  The  &c.  R.  Ca,  27  Mich.  818;  Parker  v.. 
complaint  alleged  that  the  defend-  Northern  Central  Sec  B.  Ca,  Sa 
ant  and  others  entered  into  a  cer-  Mich.  38;  Northern  Central  R.  Cow 
tain  agreement  with  J.  S.  M,  in  v.  Eslow,  40  Mich.  222;  Bueey  v. 
view  of  the  organization  of  a  com-  Hooper,  85  Md.  15 ;  8.  a  6  Am.  Bep. 
pany  for  manufacturing  purposes,  850.  Mjere  subscription  to  preferred 
and  subscribed  certain  sums  to  con-  capital  stock,  after  the  organisation 
stitute  the  capital  stock ;  that  in  of  the  company,  while  it  constitutes 
pursuance  of  the  agreement  the  cor-  a  valid  contract  on  the  part  of  the 
poration  was  organized  by  the  de-  company  to  issue  the  stock  to  the 
fendant  and  the  other  subscribers;  subscriber  upon  his  paying  for  it, 
that  such  stock  subscriptions  were  and  on  his  part  to  pf^  for  it,  doea 
transferred  to  the  corporation ;  that  not  give  him  an  interest  in  the  com- 
all  the  conditions  of  such  agreement  pany,  nor  vest  in  him  the  title  to 
had  been  fulfilled  as  thereby  re-  the  stock.  St  Paul  &c.  B.  Co.  v. 
quired ;  that  calls  had  been  made  for  Bobbins,  28  Minn.  489.  The  English 
the  payment  of  such  subscriptions,  Companies  Act  of  1862  (25  &  26  Vic., 
and  due  notice  given  to  defendant  ch.  89,  §  28)  declares  that  the  sub- 
to  pay  the  same  prior  to  the  com-  scribers  of  the  memorandum  of  as- 
menoement  of  this  action.  It  was  sociation  shaU  be  members  of  the 
held  that  these  allegations  were  suf-  company,  and  then  proceeds  thus: 
ficient  to  make  a  prima  facie  case  "And  every  other  person  who  has 
of  liability  against  the  defendant.  agreed  to  become  a  member  of  a 

^  Waterman  on  Corporations,  167,  company  under  this  Act,  and  whoee 

citing  Lake  Ontario  R.  Co.  v.  Mason,  name  is  entered  on  the  register  of 

16  N.  Y.  451;  Hamilton  &  D.  Plank  members,  shall  be  deemed  to  be  a 

B.  Cat?.  Bice,  7  Barb.  157;  Stanton  member   of  the    company."    As  a 

V.  Wilson,   2  Hill,  153 ;  Barker  v,  general  rule,  in  order  to  fix  a  person 

Bucklin,  2  Denio,  45;  Schenectady  with  membership,  it  must  be  proved 

Sec,   Plank  B.  Co.   v.  Thatcher,  11  that  the  person  applied  for  shares, 

N.   Y.    102;    Barnes   v.    Perine,   12  and  that  his    application  was    ac- 

N.  Y.  la    See  also.  Union  Turopike  cepted  by  the  company,  such  accept* 
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accepted,  it  may  be  withdrawn,  as  is  the  case  with  offers  gen-^ 
erally  ;^  bat  the  offer,  when  accepted,  becomes  binding  botfai 
mpon  the  sabscriber  and  upon  the  corporation.' 

§  65.  Of  the  eridenee  of  acceptanee  of  subscriptioiis. — 

There  is  no  prescribed  form  by  which  the  acceptance  of  an 
offer  to  take  shares  in  the  capital  stock  of  a  corporation  need 
be  indicated.    Any  act  unequivocally  showing  an  intention ' 
on  the  part  of  duly  authorized  corporate  agents  to  accept  an 
offer  to  subscribe,  is  sulBcient  to  conclude  the  transaction  and 

anoe  being  generally  signified  by  Bash,  429 ;  Quick  v.  Lemon,  105  BL 

allotment  or  appropriation  of  shares,  578;  Ontario  A«w  R.  Ck>.  v.  CartiSr  W 

and  being   duly  oommunicated  to  N.  Y.  219;  Stuart  v.  Valley  R  Co^,. 

the  applicant.    The  application  for  32  Gratt.  147;  Qofl  v.  Windiestec 

shares  constitutes  an  offer  merely  Ck>llege,  6  Bash,  448;  Mora  wets  oi^ 

BBilateral,  the  bargain  being  com*  Corporations,  §  50. 
fiiete  only  after  the  offer  has  been       ^  Spear  v,  Crawford,  14  Wend.  28; 

acceded  to  on  the  part  of  the  com-  Marsh  v.  Burroughs,  1  Woods*  46S; 

pany.     "  How  to  become  a  Contrib-  Busey  v.  Hooper,  85  Md.  15;  McClure 

ntor,"  8  L.  J.,  (1878)  78,  74,  citing  v.  People's  Freight  Ry.  Co.,  90  Pa. 

Best's  Case,  84  Law  J.  &  Rep.  (N.  S.)  St.  269 ;  Cass  v.  Pittsburgh  &c.  R. 

Ch.  528.    But  apart  from  the  above  Co.,  80  Pa»  St.  81 ;  Beecher  v,  DiUsr 

rule,  a  perscm  may  become  liable,  as  burgh  Ac,  R.  Co.,  76  Pa.  St.  806. 

a  shareholder,  to  pay  calls  on  shares  Persons  who  have  contracted  to  take 

as  aoon  as  he  has  entered  into  such  new  shares  from  a  company  axe,  in 

an  agreement  in  respect  of  the  own-  the  event  of  the.  company's  being 

ership  of  the  shares  as  satisfies  the  wound  up,  liable  to  contribute  in 

conditions  attached  by  the  law  to  the  same  way  as  if  their  member* 

ordinary   contracts.    Suppose   that  ship  had  been  complete.    Universal 

there  be  a  valid  consideration  mov-  Salvage  Co.,  ex  parte  Mansfield,  19 

ing  from  the  company,  and  a  promise  L.  J.  Ch.  268 ;  2  M.  &  Q.  57 ;  Port  of 

by  the  party  based  on  such  consider-  London  Ship  Owners'  Assurance  Co.» 

ation,  and  proper  proof  is  forthcom-  ex  parte  Yelland,  21  L.  J.  Ch.  852; 

ing  of  both  these  elements  of  a  legal  Great  Cambrian  Mining  Co. ,  ex  parte 

contract,  there  is   nothing   in  the  Hawkins,  2  K.  A  J.  258;  s.  c.  25 

statutes  affecting  companies  to  de-  L.  J.  Ch.  221;  London  &  Marine 

feat  the   effect   of  the   agreement  Assurance  Co.,  ex  parte  Smith,   17 

thereby  created.     "How  to  become  W.  R.  491;  s.  a  L.  R.  4  Ch.  611; 

a  Contributory,"  8  L.  J.,  (1878)  78,  Leeds  Banking  Co.,  ea;i>ar^e  Barrett, 

74,  citing  In  re  Valparaiso  Water  84  L.  J.  558;  8.  a  8  DeG.  &  Sm, 

Works  Co.,  Davies' Case,  41  Law  J.  20;    /n  re  Direct   Exeter   R.   Co., 

B^pu  (N.  S.)  Ch.  659.  Matthews'  Case,  3  DeG.  <St  Sm.  284; 

^  Thiasher  o.  Pike  County  R.  Co.,  In  re  Universal  Provident  Life  Aft- 

25  liL  808;  Rhey  v.  Ellensburg  &c.  surance,  Bell's  Case,  22  Beav.  89; 

Plaak  B.  Co.,  27  Pa.  St  261 ;  Mt.  Shelford  on  Joint  Stock  Companies 

Sterling  Coal  Road  Coi.  v.  Little,  14  114. 


132                                      OOBPOSATS  HEMBEB8HIP.                                 [§  65. 

to  oonstitute  a  contract  binding  both  upon  the  subscriber  and 
the  company.^  The  best  evidence  of  acceptance  is  an  entrj 
by  the  company  of  the  subscriber's  name  upon  its  register  of 
shareholders.    For  the  company  is  estopped  from  pleading  or 

proving  the  contrary.'    And  while  the  corporate  register  is 

not  necessarily  conclusive  as  against  the  subscriber,'  as  for 

1 1  Morawetz  on  Private  Corpora-  &  a  23  L.  J.  Ex.  146,  where  it  was 

tioDS,  §  48;  Parker  v.  Northern  Cen-  held  that  a  person  whose  name  was 

tral  B.  Ck).,  38  Mich.  23;  Northern  on  the  register  of  shareholders  of  a 

Central   &c,    R.   Co.  v.   Eslow,  40  railway  compaDj  was  not  obliged  to 

Mich.  222.  take  steps  to  take  it  off  in  order  to 

^Stratton  v,  Lyons,  (1882)  68  Yt.  defend  an  action  apon  a  calL  Brown, 

180,  holding  that  when  the  records  Bailey  &  Co.,  ea;  parte  Bailey,  L.  R. 

of  a  corporation  recorded  in  the  town  8  Ch.  592 ;  S.  a  87  L.  J.  Ch.  255,  670, 

clerk's  office,  as  required  by  law,  where  a  person  applied  for  shares  in 

0how  a  certain  person  to  be  a  stock-  a  company,   but  as  they  were  not 

holder,  the  corporation  is  estopped  allotted  to  him  within  a  reasonable 

from  introducing  evidence  to  prove  time,  he  refused  to  take  them ;  his 

him  not  a  stockholder.  name  was,  however,  kept  on  the  reg- 

*  Beese  Biver  Silver  Mining  Co.  v,  ister  till  the  winding  up  of  the  com- 
Smith,  L.  B.  4  Eng.  &  Irish,  64.  In  pany ;  and  it  was  held,  that  he  was 
Cook  V,  Chittenden,  (1886)  25  Fed.  not  bound  to  take  active  steps  to  re- 
Bep.  545,  where  a  person  agreed  to  move  his  name  from  the  register, 
take  stock  in  a  corporation,  and  then  and  his  name  was  removed  on  mo- 
withdrew  and  was  released,  and  his  tion.  Nor  is  a  director  affected  with 
cash  installment  was  never  paid  nor  notice  of  his  name  being  placed  on 
demanded  during  the  year  and  a  the  register  of  shareholders,  so  as  to 
half  that  the  corporation  did  busi-  be  made  a  contributory.  InreVm* 
ness,  but  twelve  years  afterwards  versal  Banking  0>.,  Bartlett's  CJase, 
the  assignee  in  bankruptcy  of  the  17  W.  B.  181.  In  In  re  Cheltenham 
corporation  sought  to  hold  him  lia-  &  Swansea  By.  Carriage  Co.,  eof 
ble  for  an  assessment,  it  was  held,  parte  Little,  17  W.  B.  461,  cited  by 
that  he  was  not  liable,  although  his  Shelford  on  Joint  Stock  Companies, 
name  appeared  on  the  stock-book,  a  person  whose  name  had  been  put 
'*  Where  shareholders  are  liable  to  on  the  register  in  respect  of  shares 
the  creditors  of  the  company,  the  for  which  he  had  not  applied,  in 
mere  fact  of  persons'  names  being  on  April,  1867,  informed  the  directors 
the  register  of  shareholders  will  not  of  the  fact,  and  asked  them  to  re- 
render  them  liable  to  be  sued  on  a  move  his  name,  which  was  not  done, 
writ  of  8ci»  fa,**  Shelford  on  Joint  Calls  were  made  on  him  from  time 
Stock  Companies,  124,  citing  Ed-  to  time  down  to  October,  1868,  which 
wards  v.  Kilkenny  B.  Co.,  14  C.  B.  he  did  not  pay  and  for  which  he  was 
(N.  S.)  526 ;  Moses  v.  Steam  (jondola  not  sued.  In  February,  1869.  he 
Co.,  17  C.  B.  180 ;  Bailey  v.  Universal  moved  to  have  the  register  rectified ; 
Provident  Life  Assurance  Ck).,  1  and  it  was  held,  that  he  was  not  too 
GL  B.  (N.  S.)  557,  See  atso.  Water-  late  in  asserting  his  right  to  have  his 
ford  B.  Co.  V.  Pidoock,  8  Ex.  283;  name  removed. 
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example,  where  an  application  was  made  conditionally  and 
the  shares  were  allotted  without  the  conditions  being  complied 
with,^  or  where  the  name  of  a  person  whose  shares  had  been 
forfeited  was  allowed  to  remain  on  the  register,^  yet  it  is  usa- 
ally  strong  prima /(zeie  evidence  of  membership  and  of  liabil- 
ity for  corporate  debts.*  The  acceptance,  however,  need  not 
be  shown  to  have  been  formally  made;  it  is  sufficient  evidence 
thereof  that  the  subscriber  has  been  suffered  to  participate  in 
corporate  meetings,*  or  that  he  £as  paid  calls  or  assessments.* 

§  66.  (c)  By  transfer. —  In  case  of  the  acquisition  of  cor- 
porate stock  by  transfer,  whether  in  the  ordinary  course  of 
business  or  by  gift,  bequest,  or  under  the  Statute  of  Distribn* 
tion,  it  is  generally  necessary  in  order  to  perfect  the  title  of 
the  new  owner  and  to. relieve  the  former  holder  of  liability, 
that  the  transfer  be  recorded  upon  the  books  of  the  company.* 

^Inre  Richmond  Hill  Hotel  Co.,  debts  of  the  company  have   bees 

ex  parte  Pellatt,  L.  R.  2  Ch.  527;  86  paid.    Oakes'  and  Peek's  Cases,  15 

L.  J.  Ch.  613.    Also  where  the  ap-  L.  T.  Rep.  (N.  S.)  662;  Elkington'i 

plicant  withdraws   his   application  Case,  cit.  ^  Law  Times,  400,  401. 

before  aUotment.    In  re   National  But  **  there  is  a  large  class  of  cases 

Saving;  Back  Association,  ex  parte  represented  by  Ship's  Case,  12  I*  T. 

Hebb,  L.  R.  4  £q.  0;  S.  a  86  L.  J.  Rep.  (N.  S.)  267,  where,  by  reason  of 

Ch.  748.  variation  of  the  articles  from  the 

*  Jn  re  Tavistock  Ironworks  Co.,  prospectus,  the  name  appears  on  the 

Lyster's  Case,  L.  R.  4  £q.  288;  86  L.  register  in  virtue  of  no  contract  on 

J.  Ch.  616.  the  part  of  the  apparent  shareholder 

<  Under   the   English   Companies  to  become  a  member  of  the  company 

Act  of  1862  (25  &  26  Vic.  ch.  89)  re-  constituted  under  the  articles.    The 

quiring  the  registration   of   share-  difference  is  between  a  void  registra- 

holders,  it  is  held  that!  since  these  tion  in  such  a  case  and  registration 

provisions  were  made  for  the  benefit  voidable  at  the  election  of  the  reg- 

of  persons  dealing  with  a  limited  istered  person   on    the   ground   of 

company  for  the  purpose  of  inform-  fraud."    42  Law  Times,  (1867)  400. 

ing  them  to  whom  they  are  to  look  ^ 'Hedge  Sc  Home's  Appeal,  (1869) 

in  the  event  of  the  company  becom-  68  Pa.  St  278. 

ing  indebted  to  them,  whatever  may  ^  Frost  v.  Walker,  (1873)  60  Me. 

be  the  rights  of  persons  registered  468. 

as  shareholders  as  against  the  com-  ^  Hawkins  v.  Glenn,  (1889)  181  U.  S. 

pany  and  its  directors  in  respect  of  819.    The  formal  transfer  of  shares, 

fraud  and  misrepresentation  of  the  necessary  to   constitute  the  trans^ 

directors  in  inducing  them  to  be-  feree  liable  for  corporate  debts,  is 

come  shareholders,   they   have   no  shown,  prtma  facie,  by  the   stock 

right  to  be  taken  off  the  list  of  con-  certificate,  or  by  the  copy  of  the  list 

tributories  until  the  whole  of  the  of  shareholders,  filed  under  the  staV 
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•For  while  a  lawful  acquisition  of  the  certificate  vests  in  the 
Bew  holder  all  the  rights  of  ownership  as  between  himself  and 
the  former  holder/  and  entitles  him  to  demand  registration, 
upon  presentation  of  the  certificate  to  the  corporation  and 
proper  proof  of  lawful  ownership,^  his  title  as  between  himself 
<and  the  company  remains  inchoate  until  he  has  cansed  the 
transfer  to  be  made  upon  the  corporate  books,  neither  having 
the  rights  nor  being  subject  to  the  liabilities  of  membership.' 

vte,  with  the  registrar   of  deeds.  Midland  Great  Western  R  Co.  of 

Cleveland  v,  Burnham,(1886)64  Wis.  Ireland  v,  Gordon,  16  M.  &  W.  804; 

847.    A  distributee  of  the  estate  of  a  &  O.  16  L.  J.  Ex.  166;  Newry  &c. 

deceased  stockholder,  no  portion  of  R.  Co.  v,  Edmunds,  17  L.  J.  Ex.  102 ; 

the  stock  having  been  distributed,  is  8.  o.  2  Ex.  118;  Galvanized  Iron  Ca 

not  liable  as  a  stockholder  on  mo-  v.  Westoby,  8  Ex.  17 ;  s.  c.  21  L.  J. 

Hon,  under  the  statute,  by  a  judg-  Ex.802;  Jn  re  Wrysgan  Slate  Quarry 

teent  creditor  of  the   corporation;  Co.,  ex  parte  Humby,  28  L.  J.  Ctu 

even  though,  as  administrator,  he  875;  Great  Cambrian  Mining  Co., 

refused  to  inventory  the  stock  on  the  ex  parte  Bowen,  27  L.  T.  207.    Only 

igronnd  that  it  was  not  an  asset,  but  the  registered  shareholders  are  en- 

tnight  become  a  liability.    Simmons  titled  to  vote  and  to  receive  divi- 

V,  Ellis,  (1886)  17  Mo.  App.  470.    But  dends.    Gilbert  v.  Manchester  Iron 

ia  Coquard  v.  Marshall,  (1885)  14  Mo.  Co.,  11  Wend.  627;  Bank  of  Utica 

App.  80,  it  was  held  that  a  widow  v,    Smalley,    2    Cowen,    770,    778; 

who  assents  to  an  order  of  distribu-  Commercial  Bank   v.  Eortright,  2 

tion   of   her   husband's   estate,  by  Wend.  848,    862;   Fisher  v.   Essex 

which  certain  shares  of  stock  are  Bank,  6  Gray,  878,  880;  Hoagland 

allotted   to   her,  becomes  a  stock-  v.  Bell,  86  Barb.  67,  58;  Manning 

holder  and  liable  to  creditors  of  the  v.  Quicksilver  Mining  Co.,  24  Hun, 

corporation,  though  she  has  not  re-  860 ;  Johnston  v.  Jones,  28  N.  J.  £q. 

oeived  the  certificates  of  stock,  and  216;  State  v,  Pettinelli,  10  Nevada, 

though  they  have  not  been  trans-  141 ;  Beecher  v.  Wells  Flouring  Mill 

f erred  on  the  company's  books.  Co.,  1  McCrary,  62;  Mousseaux  v* 

1  McNeil  V.  Tenth  National  Bank,  Urquhart,  i  La.  Ann.  482.  In  a  Col- 
46  N.  Y.  825 ;  New  York  &  N.  H.  B.  orado  case  the  plaintiff  was  a  supply 
Co.  V.  Schuyler,  84  N.  Y.  80;  Fat-  ditch  company,  and  each  share  of  its 
man  v,  Loback,  1  Duer,  854 ;  Jarvis  stock  entitled  the  owner  to  ten 
V,  Rogers,  13  Mass.  105 ;  Duke  v.  inches  of  water.  Defendant  was  the 
Cahawba  Nav.  Co.,  10  Ala.  82 ;  But-  holder  of  stock  that  had  never  been 
terfield  v.  Beardsley,  (1874)  28  Mich,  transferred  on  the  books  of  the  com- 
412.  pany.  He  applied  for  water,  but  did 

2  Downing  v.  Potts,  8  Zab.  66;  not  claim  it  as  owner  of  the  stock. 
State  V,  Leete,  16  Nev.  242 ;  Savage  He  afterwards  demanded  that  the 
V.  Ball,  17  N.  J.  Eq.  142;  Greenville  stock  be  transferred  to  him,  but  did 
&C.  R.  Co.  V,  Coleman,  5  Rich.  118;  not  produce  his  certificates  or  ac- 
Bailey  v.  Railroad  Co.,  22  Wall.  604;  count  for  them,  nor  did  he  at  that 
N.  Y.  Laws  of  1880,  ch.  510.  time  demand  the  water.    On  refusal 

*Fox  V.  Frith,  1  Car.  &  M.  602;    he  took  ten  inches  of  water.    It  was 
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If  through  the  negligence  of  the  company  a  transfer  be  not 
properly  registered,  the  transferrer  can  not  be  subjected  to  lia- 
bility by  reason  of  his  name  remaining  upon  the  corporate 
records  as  the  owner  of  the  stock.^  The  transferee,  however, 
ie  not  relieved  of  liability  by  the  company  delaying  until  after 
the  commencement  of  a  winding  up,  to  record  a  transfer  of 
shares  lodged  with  it  for  that  purpose ;  *  nor  can  a  purchaser 
avail  himself  of  his  own  neglect  in  respect  of  registration  to 
withdraw  from  the  obligations  incurred  by  his  contract.'  His 
position  is  analogous  to  that  of  the  holder  of  an  unrecorded 
deed  of  land.^ 

§  67.  (d)  By  estoppel. —  The  rights  and  liabilities  of  mem- 
bership may  arise  from  estoppel.  When  one  has  been  per- 
mitted by  the  company  to  exercise  the  privileges  and  receive 
the  benefits  of  membership,  or  has  allowed  himself  to  be 
treated  as  a  member  of  the  corporation,  neither  he  nor  the 
eompany  will  be  heard  to  deny  the  existence  of  the  relation.* 

held  that  he  was  not  a  fihareholder  lien  the  corporation  maj  have  on  the 

of  the  company,  and  was  liable  as  a  shar^.    But  in  other  respects  his 

trespasser.    Supply  Bitch  Co.  v.  Elli-  title  is  complete.**    McNeil  v.  Tenth 

ott,  (1887)  10  Colo.  8^.  National  Bank,  46  N.  Y.  825. 

1  JESv  parle  Bagge,  18  Beav.  163.  **' Whenever  a  person  has  been 

*  Ex  parte  Ck>ntract  Ck>rporation»  treated   as    a  shareholder  by  the 

L.  B.  2  Gh.  App.  850;  8.  a  86  L.  J.  company,  and  has  acted  as  a  share- 

Oh.  81.  holder,  both  he  and  the   company 

<  Bumess  v.  Pennell,  d  H.  L.  Oas.  will  be  estopped  from  denying  that 

497.  he  is   a  shareholder.**    lindley  on 

4 By  "omitting  to  register  his  Partnership,  29,  quoted  with  ap- 
transfer,  the  holder  of  the  certificate  proval  in  Griswold  v,  Seligman,  79 
aud  power  fails  to  obtain  the  right  Mo.  110,  and  in  Union  Savings  Aa- 
to  vote,  and  may  lose  his  stock  by  a  soc.  v.  Seligman,  92  Mo.  685 ;  8.  a  1 
fraudulent  transfer  on  the  books  of  Am.  St  Rep.  776,  779.  An  assignee 
the  company  by  the  registered  holder  of  shares  whose  title  has  been  recog- 
to  a  bona  fide  purchaser;  but  in  this  nized  by  the  company,  though  not 
respect  he  is  in  a  condition  analogous  yet  registered  as  a  member,  is  a 
to  that  of  the  holder  of  an  unre-  complete,  shareholder  to  the  extent 
corded  deed  of  land,  and  possesses  a  of  being  able  to  sue  the  company 
no  less  x>erfect  title  as  against  the  without  making  die  transferor  a 
assignor  and  others.  And  he  would  party.  Bagshaw  v.  The  Eastern 
have  an  action  as  against  the  corpo-  Union  R.  Co.,  7  Hare,  114.  In  an 
ration  for  allowing  such  a  transfer  English  case  on  this  subject.  In  re 
in  violation  of  his  rights.  He  also  Littlehampton  Steamship  Co.,  ex 
takes  the  risk  of  the  collection  of  parte  Gregg,  15  Week.  Rep.  82,  de- 
dividends  by  his  assignor,  or  any  cided  on  the  ground  of  acquiescence, 
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Thus,  receiving  dividends,  or  any  of  the  benefits  of  member- 
ship,^ voting,^  or  signing  a  proxy  to  vote  at  a  meeting  of  the 
company,'  paying  calls,^  in  connection  with  other  circum- 
stances, such  as  an  informal  or  incomplete  contract  of  sub- 
scription or  of  transfer,  have  been  severally  held  to  raise  an 

the  directors  had  the  power  of  allot-  stitution ;  the  son  was  not  aware  of 
ting  to  applicants  either  shares  on  the  transfer.  By  a  rule  of  the  bom- 
which  their  membership  would  be  pany,  every  proprietor  was  always 
completed  by  registration,  or  scrip  entitled  to  a  free  passage  by  the 
certificates  entitling  the  holder  to  company's  Tessels,  and  the  son  on 
take  up  his  membership.  An  appli-  several  occasions  obtained  certifi- 
cant  was  informed  that  he  might  cates  from  the  company's  office  that 
have  scrip  certificates.  He  asked  he  was  a  proprietor,  which  entitled 
for  them  but  they  were  never  given  him  to  a  free  passage,  and  he  also 
him.  Some  time  afterwards  his  signed  each  certificate  and  the  corn- 
name  was  inserted  in  the  register  pany's  books  in  respect  of  these 
of  members.  Thirteen  months  after-  certificates  as  proprietor,  and  ob- 
wards  an  order  was  made  to  wind  tained  a  free  passage ;  but  he  never 
up  the  company,  and  it  was  held  received  dividends  nor  did  any  other 
that  his  name  should  be  kept  upon  act  as  proprietor.  The  son  was  made 
the  list  of  oontributories.  Cf.  Mc-  a  contributory.  8t.  (George's  Steam 
Adams  v.  Boyer,  (1889)  87  Fed^  Rep.  Packet  Co.,  Maguire's  Case,  3  DeO. 
73,  as  to  what  constitutes  member-  &  Sm.  81.  But  where  dividends  had 
ship.  been  paid  to  an  executor  in  violation 
1  North  of  England  Banking  Co.,  of  a  provision  in  the  deed  of  settle- 
22  L.  J.  Ch.  194 ;  s.  a  1  D.  M.  &  G.  ment  of  a  company  that  executors 
576;  Northumberland  &  D.  District  should  not  receive  dividends  till  they 
Banking  Co.,  ex  parte  Dixon's  Ex-  had  made  themselves  members,  he 
ecutors,  1  Dr.  &  Sm.  225;  Hull  flax  was  not  a  contributory.  St.  George's 
Co.  V.  Wellesley,  5  Hurl.  &  N.  88;  Steam  Packet  Co.,  ex  parte  Doyle, 
Phoenix  Life  Assurance  Co.,  Hare's  2  Hall  &  T.  221. 
Case,  2  J.  &  H.  229 ;  s.  c.  81  L.  J.  Ch.  s  Qriswold  v.  Seligman,  72  Mo.  110. 
604.  In  In  re  North  of  England  >  Sheffield  B.  Co.  v.  Woodstock,  7 
Joint  Stocl^  Banking  Co.,  ex  parte  Mees.  &  W.  574;  Ex  parte  Sanger, 
Barnard,  6  DeG.  &  Sm.  288,  the  pur-  18  L.  T.  (N.  S.)  67. 
chaser  of  shares  who  had  taken  no  <  Cheltenham  Ry.  Co.  «.  Daniel,  3 
transfer,  but  had  received  a  cei'tifi-  Q.  B.  281 ;  S.  a  6  Jur.  577.  But  in 
cate  from  the  company,  and  had  re-  London  Marine  Insurance  Assoda* 
ceived  dividends  for  three  years,  tion,  ex  parte  Smith,  17  W.  R.  401 ; 
was  made  a  contributory.  The  s.  c.  L.  R.  4Ch.  611,  a  person  who  had 
owner  of  several  shares  in  a  steam  agreed  in  writing  to  become  a  mem* 
packet  company  transferred  two  of  ber  of  a  marine  insurance  aasod** 
them  to  his  son  by  a  document  tion,  but  had  never  received  a  stamp 
which  was  not  executed  by  the  son,  policy,  notwithstanding  that  he  had 
nor  entered  in  the  company's  books,  made  a  claim  for  damages  to  his  ship 
nor  otherwise  perfected  according  and  had  paid  contributions^  was  not 
to  the  provision  of  the  deed  of  con-  made  a  contributory. 
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estoppel.'  Even  thoagh  a  person  be  indaced  by  fraud  to  pur- 
ohase  shares  of  stock  in  a  corporation,  be  can  not  avoid  his 
purchase  if,  after  becoming  aware  of  the  fraud,  he  acts  as  a 
shareholder  or  derives  a  benefit  from  his  shares.' 

§  68.  Of  membership  In  a  representative  capacity,—  To 

make  one  answerable  as  a  stockholder  to  creditors  of  a  corpo- 
ration, he  must  be  shown  to  be  a  stockholder  as  between  him- 
self and  the  company.*    If  he  hold  it  merely  as  collateral 

1  Ex  parte  Gordon,  8  DeG.  &  Sm.  with  approval  in  Griswold  v.  Selig- 
249.  In  Hare's  Case,  2  J.  ft  H.  220;  man,  72  Mo.  110,  and  in  Union  Sav- 
&  a  81  L.  J.  Oh.  604,  the  marriage  ings  Assoc,  z.  Seligman,  02  Mo.  685; 
settlement  of  a  shareholder  recited  &  a  1  Am.  St.  Bep.  776,  770.  "  The 
that  shares  had  heen  transferred  to  cases  cited  in  the  opinion  delivered 
tmsteee  and  declared  trusts,  al-  by  this  court,  in  the  case  of  Griswold 
though  as  a  matter  of  fact  the  v.  Seligman,  72  Ma  110,  are  all  cases 
shares  were  not  transferred ;  but  the  in  which  the  facts  were  such  that 
trustees  haying  been  placed  on  the  the  persons  sought  to  be  charged  as 
register  of  shareholders,  and  having  stockholders  were  held  to  be  stock- 
received  dividends,  they  were  made  holders  as  betwixt  themselves  and 
oontributories  upon  the  winding  up  the  corporation.  In  many  of  the 
ol  the  company.  C/.  Taylor  v,  cases  suits  were  instituted  by  the 
Hughes,  2  Jones  &  L.  24;  In  re  Gen-  corporation  against  individuals  al- 
eral  Floating  Dock  Co.,  15  L.  T.  N.  S.  leging  that  they  were,  and  seeking 
586;  Ward  v.  South-Eastern  Ry.  Co.,  to  charge  them  as,  stockholders.  In 
29  L.  J.  Q.  B.  117;  Hare  v.  London  none  pf  these  cases  cited  in  that 
A  N.  W.  By.  Co.,  John.  722;  Ex  opinion  was  there,  as  in  this,  a 
parte  Barrett,  88  L.  J.  Ch.  617;  special  agreement  showing  exactly 
Bloxham  tz.  Metropolitan  Cab  Co.,  what  relation  the  parties  alleged  to 
12  Week.  Bep.  786;  Shelf  ord  on  be  stockholders  bore  to  the  corpora- 
Joint  Stock  Companies,  122.  tion.    The  cases  of  Upton  v.  Trible- 

s  City  Bank  v,  Bartlett,  (1885)  71  cock,  01  U.  S.  45 ;  Sanger  v.  Upton, 

Ga.  797.    But  see  Ex  parte  Jones,  01  U.  S.  56;  and  Webster  v.  Upton, 

17  Week.  Bep.  988.  91  U.  S.  65,  are  all  cases  in  which 

*  Union   Savings  Assoc,  v.  Selig-  the  corporation,  or  its  assignees,  as- 

man,  92  Ma  686;  8.  a  1  Am.  St.  serted^he  liability  of  the  defendant 

Repw  776.     '*  If  a  person  is  a  mem-  as  a  stockholder;  and  no  cases  cited 

ber  of  a  company,  as  between  him-  in  the  opinion  delivered  in  Griswold 

self  and  the  company,  then,  whether  v.  Seligman,  72  Mo.  110,  in  which 

he  is  BO  by  reason  of  his  having  be-  one  was  held  liable  as  a  stockholder, 

come  a  member  by  complying  with  at  the  suit  of  a  creditor  of  the  corpo- 

all  requisite  formalities,  or  by  reason  ration,  who  was  not,  as  between  him« 

of  the  doctrine  of  estoppel,  he  ought  self  and  the  corporation,  held  to  be  a 

upon  principle  to  be  deemed  a  mem-  stockholder."  Union  Savings  Assoa 

ber  to  all  intents   and  purposes."  v.  Seligman,  92  Mo.  685;  s.  a  1  Anu 

Lindley  on  Partnership,  12,  quoted  St.  Bep.  776,  778,  779. 
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security,^  or  in  a  representative  capacity^  he  is  not  to  be  hdd 
personally  liable.' 

§  69.  Whether  a  pledgee  of  shares  is  a  member  of  the 
company. — Voting  as  a  stockholder  at  an  election  will  not  estop 
one  from  showing  in  an  action  agaipst  him  by  the  creditors 
of  the  corporation,  that  he  held  the  stock  merely  as  collateral 
security  for  a  loan.'  It  has  been  argued  that  there  is  a  dis- 
tinction in  this  respect  between  the  position  of  one  receiving 
stock  in  pledge  from  a  shareholder  and  one  Tvho  receives  it 
from  the  company  itself  as  security  for  money  which  it  has 
borrowed ;  that  it  is  against  public  policy  to  permit  a  corpo- 
ration to  place  its  unissued  stock  to  an  amount  sufficient  to 
control  the  corporate  affairs,  in  the  hands  of  a  person  who  is 
in  no  event  to  incur  any  responsibility  as  a  stockholder  to  the 
creditors  of  the  company ;  and  that  there  should  always  be 

1  Union  Savings   Assoc,  v,  Selig-  knowledge  of  A«  B.,  returned  her 

man,  92  Mo.  685 ;  s.  a  1  Am.  St  Rep.  name  to  the  stamp  office  as  a  share- 

776.   Vide  infra^  §  69.  holder,  and  about  four  years  after 

3  Where  the  deed  of  settlement  of  the  death  of  the  testatrix  entered  it 
a  company  required  certain  formal-  on  the  dividend  list  in  lieu  of  that  of 
ities  before  legatees  should  become  the  testatrix.  Upon  the  company 
shareholders,  and  the  name  of  the  being  wound  up  she  was  made  a  con- 
husband  of  a  legatee  was  written  in  tributory  only  in  her  representatiTe 
pencil  in  the  register  of  shareholders,  character.  In  re  Herefordshire 
but  subsequently  dividends  were  paid  Banking  Co.,  ex  parte  Bulmer,  88 
to  the  executor,  he  was  put  on  the  L.  J.  Oh.  609;  s.  O.  88  Beav.  48a 
Ust  of  contributories  in  his  represent-  The  deed  of  settlement  prescribed 
ative  character.  In  re  Vale  of  Neath  certain  preliminaries  which  were  to 
Brewery  Co.  v.  Keene's  Executors'  be  observed  for  the  purpose  of  mak- 
Case,  8  D.  M.  &  G.  272 ;  &  c.  22  L.  J.  ing  the  husband  of  a  female  share- 
Ch.  866.  A  testatrix,  who  held  shares  holder  a  proprietor  in  the  company, 
in  a  company,  by  her  wiU  gave  her  and  it  was  held  that  a  husband  who 
residuary  estate,  which  included  had  not  complied  with  these  require- 
them,  to  A.  B.,  whom  she  appointed  ments  was  liable  in  respect  of  losses 
executrix.  Tfae  deed  of  settlement  incurred  during  the  coverture  only, 
of  the  company  provided  that  exec-  In  re  Yale  of  Neath  Brewery  Co., 
utory  legatees  should  become  share-  ex  parte  Kluht,  8  DeG.  &  Sm.  210; 
holders  and  receive  dividends  only  s.  c.  19  L.  J.  Ch.  885;  but  Shelford 
upon  executing  a  deed  making  them-  (Joint  Stock  Companies,  128,)  ques- 
selves  personally  liable.  A.  B.  did  tions  the  authority  of  this  case, 
not  execute  any  deed.  She  received  *  Union  Savings  Assoa  v,  Selig- 
six  dividends,  for  the  first  four  of  man,  92  Mo.  685,  per  Henry,  J., 
which  she  signed  receipts  as  execu-  Sherwood,  J.,  dissenting;  &  a  1  Anu 
trix.     The   company,  without   the  St.  Rep.  776,  annotated. 
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some  person  or  estate  to  respond  for  the  stock  in  the  event  of 
corporate  insolvency.^  The  distinction,  however,  has  been 
declared  unsound,  and  it  is  held  to  be  immaterial  so  far  as  the 
pledgee's  liability  is  concerned  whether  the  stock  was  hypoth- 
ecated by  a  shareholder  or  by  the  company  itself.' 

1  In  B  proceeding  bf  a  judgment  by  the  holder  thereof;  for  I  can  not 
creditor  of  a  corporation,  seeking  to  imagine  that  the  legislature  ever 
hold  defendant  liable  as  a  stock-  contemplated  tiiat  the  corporation 
holder,  it  appeared  tliat  the  firm  of  itself  should  be  held  '  liable  as  a 
which  defendant  was  a  member  acted  stockholder*  of  its  unissued  stock, 
as  the  financial  agents  of  the  com-  Undoubtedly  if  aU  the  stockholders 
{Miiy  lor  the  purpose  of  negotiating  of  a  corporation  consent,  the  un- 
its bondSy  agreeing  to  make  certain  issued  stock  may  be  sold  for  a  nom- 
ad vancee  in  cash  to  enable  the  com-  inal  consideration,  or  be  given  away 
pany  to  complete  its  road,  and  that  to  any  one  they  may  eeleot  as  the 
in  accordance  with  a  resolution  of  object  of  their  bounty,  and  the  jier- 
the  board  of  directors*  the  majority  son  receiving  such  stock  could  not 
ct  the  stock  was  issued  to  them  to  be  made  liable  to  the  corporation  for 
hold  in  trust  for  a  year.  By  this  the  full  value  thereof,  but  such  per- 
meana  the  firm  controUed  the  man-  son  might  nevertheless  be  held  liable 
agement  of  the  company,  and  con-  by  creditors  of  the  corporation  for 
tinned  to  vote  on  the  stock  after  the  such  proportion  of  the  value  thereof 
expiration  of  the  year,  and  it  was  as  remained  unpaid.  I  conceive  it 
held,  that  the  defendant  was  liable  to  be  against  public  policy  to  permit 
and  not  protected  by  Wag.  Ma  St.  a  corporation  to  puts  its  unissued 
301,  g  9,  providing  that  no  executor,  stock,  to  an  amount  sufficient  to  con- 
administratorf  guardian,  trustee,  or  troi  the  afifairs  of  the  corporation,  in 
pledgee,  shall  be  liable  as  stock-  the  hands  of  a  person  who  is  in  no 
holder,  but  that  the  estate  repre->  event  to  incur  any  responsibility  as 
seated  by  such  person  —  or  in  case  a  stockholder  to  creditors  by  holding 
of  the  pledgee,  the  pledgor — shall  be  and  voting  the  same,  and  thus  man- 
liable.  Pisher  v,  Seligman,  75  Mo.  aging  and  controlling  the  affairs  of 
13;  Norton,  J.,  dissenting.  .Of.  Bray  the  corporation."  Dissenting  opin- 
V,  Seligman,  75  Mo.  81.  "I  am  still  ion  of  Hough,  C.  J.,  in  Union  Sav- 
of  opinion  that  section  9,  article  11,  ings  Assoc,  v.  Seligman,  92  Mo.  685; 
Wagner's  Statutes,  page  801,  is  not  8.  C.  1  Am.  St.  Rep.  776,  782,  788. 
applicable  to  this  case.  That  section  ^  Burgess  v.  Seligman,  (1882)  107 
provides  that  the  person  holding  U.  S.  20,  where  the  court  declared 
stuck  as  collateral  security  shall  not  that  the  argument  that  the  exemp- 
be  liable  as  a  stockholder,  *  but  the  tion  from  liability  in  cases  of  stock 
person  pledging  such  stock  shall  be  held  as  collateral  security  applies 
considered  as  holding  the  same,  and  only  to  those  who  have  received  it 
shall  be  liable  as  a  stockholder  ac-  from  third  persons  who  were  stock- 
cordingiy.'  This  statute,  I  think,  holders,  and  who  can  be  proceeded 
clearly  applies  to  stock  which  has  against  as  such,  to  be  unsound,  and 
been  regularly  issued  by  the  com-  contrary  both  to  the  words  and  the 
pany,  and  which  has  been  pledged  reason  of  the  law.    '*It  takes  for 
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§  70«  Of  the  quasi-trust  relation  between  members. — 

While  it  cannot  be  laid  down  as  ageneral  rule  that  the  mem- 
bers of  a  corporation  occupy  a  fiduciary  relation  toward  one 
another  which  forbids  all  transactions  by  which  any  of  them 
may  gain  an  advantage  over  others,^  yet  there  are  circum- 

granted  that  stock  can  not  be  re-  ecntor,  administrator,  guardian,  or 
ceived  as  coUateral  security  from  trustee  shall  be  liable  in  like  manner 
the  corporation  itself,  and  still  be-  and  to  the  same  extent  as  the  testator 
long  to  the  corporation ;  and  yet  we  or  intestate,  or  the  ward  or  person 
know  that  such  transactions  are  interested  in  such  fund  would  have 
Tery  common  in  the  business  of  this  been  if  he  had  been  living  and  com- 
country.  .  .  .  The  words  of  the  petent  to  act,  and  held  the  stock  in 
statute,  (Wag.  Mo.  Stat.  801,  §  9)  are  his  own  name.'  •  •  The  argu- 
positive,  and  relate  to  aU  holders  of  ment  is,  that  these  words  imply  that 
stock  for  collateral  security.  They  there  must  always  be  some  person  or 
areas  follows:  'No  person  holding  estate  to  respond  for  the  stock,  or 
stock  in  any  sueh  company  as  ex-  else  the  exemption  can  not  take  ef- 
ecutor,  administrator,  guardian,  or  feet.  •  .  .  The  obvious  answer 
trustee,  and  no  person  holding  such  to  this  is,  that  the  clause  fixes  the 
stocks  as  collateral  security,  shall  be  liability  upon  the  pledgor  as  a  stock- 
personally  subject  to  any  liability  as  holder,  where  there  is  a  pledgor  who 
stockholder  of  such  company.'  .  .  .  can  be  made  liable  in  that  character* 
The  reason  of  this  law  is  derived  When  the  corporation,  however, 
from  the  gross  injustice  of  making  a  pledges  its  own  stock  as  collateral 
person  liable  as  the  owner  of  stock  security,  it  can  not  be  proceeded 
when  he  only  holds  it  in  trust  or  by  against  as  a  stockholder  eo  nomine, 
way  of  security,  and  from  the  inex-  because  it  is  primarily  liable,  before 
pediency  of  putting  a  clog  upon  this  all  stockholders,  for  all  its  debts.  In 
species  of  property  which  will  have  such  a  case  the  clause  last  quoted 
tiie  effect  of  making  it  unavailable  would  not  strictly  apply  to  it,  but  the 
to  the  owner,  or  of  deterring  prudent  holder  of  its  stock  as  collateral  secu- 
and  responsible  men  from  accepting  rity  would  be  both  within  the  letter 
positions  when  any  such  property  is  and  the  spirit  of  the  first  clause.  If 
concerned.  It  seems  to  us  that  not  the  stock  had  not  been  issued  as  col- 
only  the  law,  but  the  reason  upon  lateral  security  it  would  not  have 
which  it  is  founded,  applies  to  the  been  issued  at  ail ;  it  would  not  have 

- :  holders  of  stock  as  collateral  seen-  been  in  existence.    Would  the  cred* 

rity,  whether  received  from  an  indi-  iters  have  been  any  better  off  in  such 

'    vidual  or  from  the  corporation  itself,  case?  They  are  better  off  by  the  iasae 

.    .    .    It  is  argued,  however,  that  of  the  stock  as  collateral,  because  the 

the  remaining  words  are  repugnant  general  assets  of  the_  company  have 

to  this  view.    They  are  as  follows:  received  the  benefits  of  the  moneys 

'  But  the  person  pledging  such  stock  obtained  by  means  of  the  pledge." 

shall  be  considered  as  holding  the  ^  Gillett  v.  Bowen,  (1885)  23  Fed. 

same,  and  shall  be  liable  as  a  stock-  Rep.  625.    In  Appeal  of  Schaaber* 

holder  accordingly;  and  the  estates  (Pa.  1889}  17  Atlan.  Rep.  209,  one  F., 

mnd  funds  in  the  hands  of  such  ex-  who  was  the  principal  stockholder 
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Stances  under  which  a  quasi  trust  relation  has  been  held  to 
exist,  and  where  equity  will  interfere,  on  the  one  hand,  to  re- 
quire an  accounting  from  any  member  seeking  to  gain  an 
unfair  advantage  over  the  whole  body  of  members,*  and  on 
the  other,  to  restrain  a  majority  of  the  company  from  over- 
riding a  dissenting  minority.'  Thus,  the  majority  of  a  solvent 
corporation  can  not  at  their  pleasure  effect  a  dissolution, 
against  the  will  of  a  dissenting  minority.'    ISTor  can  they,  by 

in  an  ice  oompany»  and  also  the  the  complaint  alleged  that  plaintiffs 
president  of  a  water  company,  and  a  were  stockholders  in  a  railway  con- 
large  stockholder  therein,  procured*  struction  company  which,  under  a 
the  adoption  of  a  resolution  at  a  contract  with  a  company  whose  road 
stockholders'  meeting  authorizing  it  had  constructed,  held  land-grant 
the  board  of  directors  of  the  water  bonds  secured  by  mortgages,  which 
company  to  lease  its  dam  to  the  it  proposed  to  divide  among  its  mem- 
newly-cieated  ice  company  for  ice  hers  and  then  dissolve;  that  the 
purposes.  Immediately  thereafter  lands  were  to  be  appraised,  and  taken 
the  stockholders  elected  a  new  board  by  the  bondholders  at  their  appraised 
of  directors,  consisting  of  F.  and  value,  thus  securing  equality  of 
others,  who  were  interested  in  the  riglits;  but  that  bonds  had  been  is- 
ioe  company,  in  place  of  the  old  sued  by  the  officers  of  the  company 
board,  consisting  of  plaintiffs  and  under  which  such  officers  and  others 
others.  The  lease  was  accordingly  had  derived  unfair  benefits,  and  ap- 
made  by  the  new  board.  Both  be-  propriated  valuable  unappraised  por- 
fore  and  after  making  it  plaintiffs  tions  of  the  lands,  leaving  plaintiffs 
were  given  an  opportunity  and  were  and  other  shareholders  inferior  lands. 
urged  to  take  stock  in  the  ice  com-  It  was  decided  that  the  facts  aUeged 
pany,  but  they  declined ;  after  that ,  entitled  plaintiffs  to  protection  and 
company  had  become  a  success,  how-  redress. 

ever,  they  sued  to  cancel  the  lease.  'Ervln  v.  Oregon  By.  &  Nav.  Co., 

But  their  bUl  was  dismissed.  (1884)  20  ^ed.  Rep.  677. 

1  Thompson  v,  Meisser,  (1884)  108  *In  a  case  decided  in  the  New 
m.  859,  where  a  sliareholder  at-  York  Court  of  Common  Pleas,  the 
tempted  to  discharge  his  liability  by  majority  of  a  solvent  company,  ap- 
an  assignment  of  claims  against  the  plied  under  the  N.  Y.  Code  Civ.  Proc., 
company  which  he  had  bought  up  at  g  2429,  before  the  expiration  of  the 
a  discount.  In  Aultman's  Appeal,  term  for  which  it  was  incorporated, 
(1883)  98  Pa.  St.  505,  where  certain  to  effect  a  dissolution  of  the  corpora- 
stockholders  of  an  insolvent  corpora-  tion  and  a  distribution  of  its  assets, 
tton  bought  its  property  at  a  public  consisting  largely  of  money  received 
sale,  it  was  held  that  they  were  not  for  shares,  the  later  issues  of  which 
entitled  to  any  advantage  over  other  were  taken  by  the  minority  at  a 
stockholders  in  respect  thereof,  and,  higher  price  than  the  earlier  issues 
there  being  no  laches,  they  would  be  held  by  the  majority.  The  ground 
held  to  account  to  such  other  stock-  of  the  application  was  that  it  would 
holders  for  profits  realized.  Qf,  My-  be  *'  beneficial  to  the  interests  of  the 
en)  V.  Scott,  (1888)  60  Hun,  608^  where  stockholders ; "  but  it  was  held  that 


148  OORPOBATB  HSHBSBSfilP.  [§  71. 

the  adoption  of  by-laws  op  otherwise,  deprive  a  dissenting 
stockholder  of  a  right  secured  to  him  by  the  corporate  articles. 
Accordingly,  a  bnilding  association  can  not  retire  and  cancel 
shares  of  stock  against  the  will  of  the  owner  thereof.^  Upon 
the  same  principle  a  stockholder's  claim  of  a  loan,  to  which 
the  articles  of  association  declare  him  to  be  entitled,  will  be 
sustained.'  An  action  at  law  can  not  be  maintained  by  one 
member  of  the  company  against  another  member  who  is  in 
possession  of  the  corporate  property,  to  recover  his  propor- 
tional part  thereof ; '  but  if  a  majority  of  the  stockholders, 
having  authority  by  law  to  dissolve  the  company,  purchase 
the  corporate  property  at  the  distribution  sale  under  an  unfair 
appraisal,  they  may  be  held  accountable  in  an  action  instituted 
by  any  one  or  more  of  the  minority,  without  making  the  cor- 
poration a  party,  the  company  in  such  a  ca3e  being  considered 
practically  dissolved/ 

§71.  Of  the  rights  and  powers  ineldent  to  membership  — 
In  general. —  The  principal  rights  and  powers  of  the  members 
are,  to  meet  and  elect  directors,*  to  accept  or  reject  applicants 

in  the  absenoe  of  eepedal  proTision  'Whitehouae    tK    Sprague,    (Me. 

giving  a  majoritj  the  right  to  it,  a  1887)  7  Atlan.  Rep.  17. 

disBolution  is  not  required  by  the  ^Ervinv.  Oregon  By.  &Nay.  Co., 

Cod6»  becaofie  beneficial  to  a  major-  ilSSi)  20  Fed.  Rep.  577. 

ity,  and  ehould  be  denied.    In  re  ^Vide  infra,  CSorpoiultb   Mbbt- 

Importers'   &    Grocers*   Exchange,  INOS.     See   also,   ''Jurisdiction   of 

(N.  Y.  Com.  Pleas,  1888)  2  N.  Y.  Supl.  Equity  to   Enjoin  Corporate  Elec- 

257.  tlons,"  by  James  L.  High,  8  So.  L. 

1  Bergman    v.    St    Paul    Mutual  Rev.  (N.S.)211.     *' The  directors  are 

Building  AsBoa,  (1888)  29  Minn.  276,  elected   by   the   stookholdersy    and 

where  it  was  further  held  that  the  manage  all  then*  affairs,  in  Tirtue  of 

stockholder  is  not  estopped  from  ob-  the  power  conferred  by  the  election, 

jecting  because  an  amendment  to  The  stockholders  impart  no  author- 

the  by-laws,  made  before  he  pur-  ity  to  them,  except  by  electing  them 

chased  his  stock,  authorized  the  di-  as  directors.    But,  we  are  told,  and 

rectors  to  set  aside  certain  money  are  told  truly,  that  the  authori^  is 

tfx  cancellatioh  of  certain  shares,  or  given  in  the  charter.    The  charter 

because  a  subsequent   amendment  authorises  the  directors  to  manage 

authorizing  a  forced  canceUation  of  all  the  business  of  the  corporation, 

shares  was  submitted  to  by  other  But  do  they  act  as  individuals,  or  in 

stockholders,  and  he  shared  in  the  a  corporate  character?    If  they  act 

benefits  accruing  to  the  association,  as  a  corporate  body  then  the  whole 

t  Bergman    v.    St.    Paul    Mutual  law  applies  to  them  as  to  other  cor* 

Building  Assoc.,  (1883)  29 Minn.  282.  porate  bodies    If  they  act  as  indi- 
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for  admission,^  and  to  prescribe  by-laws  for  the  governance  of 
the  body  corporate ;  ^  to  inspect  the  corporate  books ; '  to  re- 
o^ve  such  portion  of  the  profits  of  the  enterprise  as  the  direct- 
ors may  deem  it  advisable  to  distribate  as  dividends;  ^  to  hold 
the  directors  and  officers  accountable  for  any  breach  of  the 
trost  committed  to  them ;  *  to  restrain  the  corporation  from 
ultra  vires  or  illegal  acts;*  and  in  extreme  cases,  where  the 
directors  ref ase  to  act  in  the  matter^  to  bring  and  defend  suits 
in  the  corporate  name.^ 

§  72.  Of  the  power  to  admit  new  members. —  The  power 
of  electing  new  members  is  an  incident  to  corporate  existence. 
It  is  not  i^ecessary  that  it  should ,  be  expressly  conferred  by 
the  charter.  Unless  otherwise  expressly  provided  in  the  con- 
stitution or  by-laws,  it  is  to  be  exercised  by  the  whole  body  of 
incorporators.*  Ordinarily,  in  companies  having  capital  stock, 
however,  the  power  of  admitting  new  members  is  not  vested 
in  the  corporation  at  large;  but  is  committed  to  the  discretion 
of  the  commissioners  or  officers  or  agents  authorized  to  receive 
subscriptions  to  the  stock;  since  the  usual  requisite  of  mem- 
bership is  simply  the  ability  to  enter  into  a  legal  contract, 

Tidoals  then  we  have  a  oorporation  Ck)mmon wealth  v.  Woelper,    (ISIT) 

which   never  acts  in  its  corporate  8  Serg.  &  R.  29 ;  Newling  v.  Francis, 

character,  except  in  the  instances  of  (1789)  8  Term  Rep.  189.    Cf,  Samuel 

electing  its  directors,  or  instructing  v.  Holladay,  (1869)  1  Woolw.  400; 

them.      The  corporation   ^oBsesaeB  Beach  on  Railways,  §  405. 

many  important  powers,  and  is  as  a  *  Beach  on  Railways,  §g  40(M10. 

oorporation  to  perform  many   im-  Vide  infra,  §§  75-79. 

portant  acts,  scared  one  of  which  <  Vide  infra,  DrsoDEMDS. 

ia  to  be  performed  in  a  corporate  *  Beach  on  Railways,  §§  412-414. 

character.    They  are  all  to  be  per-  See  Annotation  of  Oook  v.  Sherman, 

fdrmed  by  agents,  acting  as  individ-  (1882)  20  Fed.  Rep.  167,  181,  by  J.  R. 

uals  under  general  powers  conferred  Harper. 

by  the  charter."  Bank  of  the  United  •  Leslie  v.  Lorillard,  (1886)  40  Hun, 

States  v.Dandridge,  (1827)  12  Wheat  892;  Leonard  v.  Spencer,  (1888)  108 

64,  118.  N.  Y.  888. 

t  Vide  infra,  §  72.  '  Beach  on  Railways,  gg  415-4ia 

'People  17.  Kip,  (1822)  4  Co  wen,  Annotations  of  (>x)k  v,  Sherman, 

888,   note ;    Kearney    v.    Andrews,  (1882)  20  Fed.  Rep.  167,  182,  by  J.  R. 

(1854)  10  N.  J.  Bq.  70;  People  v.  Harper.    This  subject  will  be  treated 

Groealey,  (1878)  69  111.  195 ;  Carroll  v.  in  a  subsequent  chapter. 

Mullanphy  Savings  Bank,  (1880)  8  &  Common  wealth  v.  GiU,  (ISSB)  8 

Mo.   App.  249,  258;  Juker  v.  Com-  Whart.  228,  247. 

monwealth,  (1858)  20  Pa.  St.  484; 
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and  the  desirability  of  an  applicant  for  membership  is  usnallj 
a  mere  question  of  ability  to  pay  for  the  shares  allotted  him.* 
Bat  in  societies  and  associations  not  organized  primarily  for 
purposes  of  gain,  an  election  is  generally  necessary  to  the  ad- 
mission of  new  members.*  Tet  even  in  the  case  of  corpora- 
tions having  capital  stock,  the  mere  ownership  of  shares  may 
not,  under  the  charter  or  by-laws,  constitute  membership 
therein;'  and  when  in  addition  to  the  ownership  of  stock  an 
election  to  membership  is  requisite,  reference  must  be  had  to 
the  spirit  and  provisions  of  the  charter,  to  determine  by  whom 
the  power  of  admission  is  to  be  exercised.* 

§  73.  Extraordinary  powers  of  the  corporation  to  be  ex- 
ercised by  the  members. —  To  the  members  is  reserved  also 
the  right  of  applying  to  the  legislature  for  amendments  of 
their  charter  and  the  power  to  accept  or  reject  proposed 
amendments  thereof,"  to  alter  the  articles  of  association,^  to 

1  Vide  supra,  %  61.  Whart  228,  247.    See  also,  Diligent 

3  For  examples  see  the  statements  Fire  Ins.  Ox  v.  Commonwealth, 
of  facts  to  the  cases  cited  in  §  59,  (1874)  75  Pa.  St.  291,  296;  Waterman 
supra.    As  to  injunction  to  restrain  on  Corporations,  160. 

admission     to      membership,     see  >  Fide  supra,  §  41.   "  The  directors 

Thompson  v.  Society  of  Tammany,  had  the  management  of  the  oonoems 

(1879)  17  Hun,  805.  of  the  company;  but  this  did  not 

*  State  V,  Primm,  50  Mo.  87 ;  Com-  enable  them  to  apply  to  the  legisla- 

mon wealth  v,  Oill,  (1838)  8  Whart.  ture  for  an  increase  of  their  powers. 

228.  Such  application  could  be  made  by 

4  '*  The  power  of  electing  both  offi-  the  authority  of  the  company  only, 
oers  and  members  is  an  incident  to  The  resolve  of  the  Assembly  giving 
every  corporation.  It  is  not  neces-  power  to  the  company  to  assess  the 
sary  that  it  should  be  expressly  con-  stockholders  was  void,  because  the 
ferred  by  the  charter.  11^  the  power  application  was  made  by  the  direct- 
is  not  expressly  lodged  in  other  ors  only,  without  any  authority 
hands,  it  is  to  be  exercised  by  the  from  the  company.  But  if  the 
company  at  large.  But  this  power  power  had  been  given  to  the  com- 
of  election  may,  by  the  charter,  be  pany  it  could  only  have  been  exer- 
taken  from  the  body  at  large,  and  cised  by  the  stockholders  at  a  proper 
reposed  in  a  body  of  directors,  or  meeting.  As  the  assessment  in  ques- 
any  other  select  committee.  Uon  was  made  by  the  directors 
Whether  this  has  been  done,  either  without  any  authority  from  the 
expressly  or  by  necessary  implica-  company  it  is  void."  Marlborough 
tion,  is  a  question  which  is  to  be  de-  Manf.  Co.  v.  Smith,  (1818)  8  Conn. 
termined  by  reference  to  the  provis-  579,  688. 

ions    and   spirit   of    the   charter."       «  Vide  supra,  §  44. 
Commonwealth     v,    QiU,    (1838)   8 
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authorize  aa  increase  or  redaction  of  the  capital  stook,^  to  sell 
or  lease  the  corporate  property,  or  modify  the  terms  of  an  ex- 
isting lease,'  to  consolidate  or  merge  the  company  with  other 

1  Beach  on  Railways,  §  828.  When  of  the  oompany,  and  thus  materiaUy 
a  corporation  is  authorized  hy  its  affect  the  value  of  the  shares  and 
charter  to  increase  its  capital  stock,  the  amount  of  dividends?"  Eidman 
the  power  can  not  he  exercised  by  v.  Bowman,  (1871)  68  111.  444.    See 
the  directors  without  the  assent  of  Hoyt  v.  Thompson,  (1859)  19  N.  Y. 
the  stockholders.    Eidman  v.  Bow-  207.    In  Railway  Go.   v.  AUerton, 
man,  (1871)  68  IlL  444,  where  the  (1873)  18  WaU.  288,  286,  Bradley,  J., 
court  said:  '*  That  the  directors  are  said:  "As  it  respects  the  constitu- 
bat  the  agents  or  trustees  of  the  ency  or  capital   and   membership, 
*  shareholders,  for  th'e  honest,  faith-  this  is  the  next  most  important  and 
f ul,  and  prudent  management  of  the  fundamental  point  in  the  constitu- 
legitimate  affairs  of  the  sharehold-  tion  of  a  body  corporate.  To  change 
ers,  there   is   no   doubt.    But  the  it  without  the  consent  of  the  stock- 
question  is  as  to  the  extent  of  their  holders   would   be   to  make  them 
powers.    Are  they  unlimited?    Are  members  of  an  association  in  which 
all  of  the  powers  conferred  on  the  they   never   consented   to    become 
company  delegated  to  them  by  their  such.    It  would  change  the  relative 
election    and    admission   to    their  influence,  control,  and  profit  of  each 
office,  or  are  there  powers  which  member.    If    the    directors    alone 
are  still  reserved  to  the  sharehold-  could  do  it,  they  would  always  per- 
ers?    It  would  seem  that  the  man-  petuate   their   own    power.    Their 
agement  and  transaction  of  all  busi-  agency  does  not  extend  to  such  an 
nesB  for  which  the  company  was  act,  unless  so  expressed  in  the  char- 
created,  and  the  general  affairs  of  the  ter,  or  subsequent  enabling  act ;  and 
corporation  devolved  upon  and  may  such  subsequent  act,  as  before  said, 
clearly  be  exercised  by  them;  and  would    not   bind   the  stockholders 
there  are  other  powers  that  are  as  without  their  acceptance  of  it,  or  as- 
clearly  reserved  to  the  shareholders,  sent  to  it  in  some  form.  Even  when 
The  power  to  appoint  or  elect  di-  the  additional  stock  is  distributed  to 
rectors  does  not  devolve  upon  them,  each  stockholder  pro  rata,  it  would 
but  that  power  is  reserved  to  the  often  work  injustice,  because  many 
shareholders.    The  power  to  sell  and  of  the  stockholders  might  be  unable 
transfer  the  charter  and  franchises  to  take  their  respective  share,  and 
is  not  granted  to  them ;  the  power  might  thus  lose  their  relative  inter- 
to  dissolve  the  body  is  not  within  est  and  Influence  in  the  corporate 
the  scope  of   their  authority;  and  concerns."    But  see  Lincoln  Bank  t;. 
other  powers  which  they  are  unable  Richardson,  1  Greenl.  70. 
to  exercise  might  be  enumerated.  '  Troy  &c.  R.  Ck>.  t;.  Boston  &c,  R. 
Is  the  power  possessed  by  them  to  Co.,  86  N.  Y.  107;  Metropolitan  Ele- 
effect  great  or  radical  changes  in  the  vated  Ry.  Co.  v.  Manhattan  Ry.  Co., 
organization   of  the  body  without  (1884)  11  Daly,  867,  Van  Brunt,  J. ; 
the   consent   of   the   shareholders?  8.  O.  16  Am.  &  Eng.  Ry.  Cas.  1.   See 
Can  they  at  pleasure,  and  without  also,  Cass  v,  Manchester,  18  The  Re- 
the  consent  of  the  shareholders,  in-  porter,  167 ;  Flagg  v.  Metropolitan 
crease  or  diminish  the  capital  stock  Ry.  Co.,  20  Blatchf.  142;  Martin  v. 
10 
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corporatio^is ;  ^  and  in  general  all  extraordinary  or  anusual 

powers  not  conferred  upon  the  directors  expressly,  or  by  nec- 
essary implication,'  are  reserved  to  the  members.' 

ContineDtal  Paflsenger  Ry.  Co.,  14  agement  thereof  into  other  hands; 

Phila.  10;  People  v.  Albany  &c  R.  what  right  have  the  a^nte  to  radi- 

Ca,  77  N.  Y.  232.    Cf»  In  re  St.  cally  change  or  alter  these  terms 

Ann's   Chnrch,   28   How.   Pr.   285;  and  conditions  without  ooasultiiig 

Robertson  v.  Bullions,  (1854)  11  N.  Y.  their    principals?    .    .    .    The    di- 

248;  Elwell  v.  Dodge,  88  Barb.  889;  rectors  thus  being  the  agents  of  the 

In  re  Excelsior  Fire  Ins.  Co.,   19  corporation,  what  are  their  powers. 

Abb.  Pr.  14;  Dana  v.  Bank  of  the  and  from  whence  are  they  derived. 

United  States,  6  Watts  &  S.  246;  and  how  most  corporative  powera 

Fisher  v.  New  York  &c.  R.  Co.,  46  residing    in   th^    corporation,    the 

N.  Y.  644 ;  Central  Croestown  Co.  v.  right  to  exercise  which  is  not  vested 

Twenty-Third  St.  &c.  Co.,  54  How.  in   the  directors,  be  brought  into 

Praa  188;  Duncomb  v.  New  York  operation?    These  questions  are  so 

&0.  R.  Co.,  (1881)  84  N.  Y.  190 ;  Jack-  intimately  connected  that  they  mast 

son  V,  New  York  &c.  R.  Co.,  (1874)  be  disposed  of  together.  The  powers 

58  N.  Y.  628.  of  directors  are  such  as  are  conferred 

1  This  subject  will  be  discussed  in  by  the  charter  of  their  corporation 
tiie  treatment  of  Consoudation  and  the  laws  pertaining  thereto,  and 
ASO)  Merqbb,  infra,  such  corporative  powers  as  are  not 

2  An  example  of  such  necessary  conferred  by  law  upon  the  directors 
implication  is  the  rule  that  the  remain  in  the  corporation,  to  be  ex- 
power  to  borrow  money  carries  with  ercised,  or  at  least  set  in  motion  by 
it  the  power  to  mortgage  the  corpo-  its  component  parts,  the  sharehold- 
rate  property  to  secure  the  loans,  ers.  In  the  case  at  bar,  the  charter 
Beach  on  Railways,  §  609.  provided  that  the  directors  were  to 

3  '*  Directors,  as  I  shall  hereafter  manage  the  business  and  affairs  of 
attempt  to  establish,  are  the  agents  the  company ;  and  the  question  in- 
of  the  corporation,  having,  as  such,  volved  in  this  branch  of  the  case  is, 
exclusive  authority  to  act  within  whether  this  language  conferred  the 
their  sphere.  But  they  are  also,  in  hght  to  exercise  every  corporate 
some  respects,  merely  the  executive  power  possessed  by  the  corporation,, 
agents  of  the  stockholders,  and  as  or  merely  to  manage  the  ordinary 
such  may  perform  certain  other  business  and  affairs  of  the  company 
acts  if  specially  authorized  thereto  for  the  carrying  on  of  which  it  waa 
by  their  principals,  and  in  respect  to  organized,  leaving  the  right  remain- 
such  action  they  are  simply  the  ing  in  the  shareholders  composing 
agents  of  the  shareholders,  as  Well  the  company  to  set  in  motion  oi 
as  of  the  corporation.  The  share-  confirm  corporate  action  within  the 
holders,  the  principals,  having  fixed  limits  of  its  powers,  but  extraordi- 
the  terms  and  conditions,  which  nary  and  unusual  in  its  nature, 
they  had  a  right  to  do,  upon  which  Within  the  sphere  of  their  duties, 
the  directors,  their  agents,  were  au-  the  right  of  the  directors  to  act  is 
thorized  to  part  with  ^e  possession  undoubtedly  exclusive;  and  further, 
of  the  property  in  th^  charge,  and  all  corporate  acts  must  be  doue 
to  commit  the  possession  and  man-  through  them,  as  they  are  the  ex- 
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§  74.  Direct  participation  in  corporate  management^  net 

an  incident  of  membersliip. —  As  a  general  rule  the  members 
or  stockholders  of  a  corporation  have  no  right  to  participate 
directly  in  the  management  of  its  ordinary  affairs.^    These 

oinsiTe  executive  and  admiuistrative  though  sometiroeB  aU  of  the  mem- 
aathority,  but  never thelees  aU  cor-  bers  act  immediately  in  the  admin- 
porate  powers  do  not  reside  in  the  ietration  of  its  affairs.  Usaally,  for 
board  of  directors."  In  re  Metro-  the  sake  oi  convenience,  the  direct 
poUtan  Elevated  By.  Ck>.,  (1884)  11  management  is  intruated  by  the 
Daly,  367;  8.  a  15  Am.  &  Eng.  Ry.  charter  to  certcun  officers  or  board 
Gas.  1,  per  Van  Brunt,  J.  of  managers  elected  by  the  members 
1 ''  A  commercial  or  other  business  at  large,  though  deriving  their  ordi- 
eorporation  is  constituted  for  the  nary  powers  from  the  act  of  inoor- 
specific  purpose  of  suing  and  being  poration. .  These  officers  exercise  the 
soed,  granting  and  receiving,  buying  legislative  and  administrative  f ano- 
and  seUing,  and  doing  other  business  tions;  the  former  in  the  institution 
in  a  corporate  name  and  capacity  of  by-laws  for  the  general  govern- 
totally  distinct  from  that  of  any  or  ment  of  the  company,  the  latter  in 
aU  of  its  members  considered  as  in-  the  superintendence  and  ezecntioii 
dividuals.  A  corporation  is  a  per-  of  its  general  business.  In  other  in- 
aoD.  Its  property  is  not  the  property  stances  a  select  few,  representing  all 
oC  its  stockholdera  Its  rights  are  those  interested  in  the  object  of  the 
not  their  rights.  They  have  only  an  association,  are  erected  into  and  in- 
indirect  interest  therein.  The  rights  vested  with  all  the  powers  of  a  cor- 
oC  a  stockholder  are,  to  meet  at  poration;  and  sometimes  selected 
stockholders' meetings,  to  participate  branches  are  divided  into  distinct 
in  the  profits  of  the  business,  and  to '  classes.  When  the  corporate  exist- 
require  that  the  corporate  property  ence  is  devolved  on  a  board  of  offi- 
and  funds  shall  not  be  diverted  from  cers,  they  not  only  wield  the  wh<de 
their  original  purpose.  If  the  com-  corporate  authority,  but  may  apply 
pany  become  insolvent,  it  is  the  right  for  and  agree  to  radical  changes  in 
of  the  stockholdesB  to  have  the  prop-  the  instrument  to  which  they  owe 
erty  applied  to  the  payment  of  its  the  corporate  being.  When  such  a 
debta.  I  do  not  know  of  any  other  board  is  separated  into  integral  parts 
rigfatSy  except  incidental  ones,  sub-  occupying  distinct  positions,  both 
sidiary  at  auxiliary  to  these.  Of  must  concur  in  any  act  having  for 
coarse  a  stockholder  has  cx'dinarily  its  object  an  alteration  in  the  funda- 
a  right  to  a  certificate  for  his  stock,  mental  law,  though  in  the  exercise 
to  transfer  it  on  the  company's  of  the  ordinary  powers  of  a  corpora- 
books,  and  to  inspect  these  books,  tion  they  act  jointly  and  are  gov- 
For  the  invasion  of  these  rights  by  emed  by  a  majority  of  the  united 
tile  officers  of  the  company,  he  may  bodies.  These  in  their  capacity  of 
sue  at  law,  or  in  equity,  according  managers  have  no  authority  either 
to  the  nature  of  ^e  case."  Forbes  to  caU  for  or  to  assent  to  a  change 
V.  Memphis  Ac.  R.  Co.,  (1873)  2  in  the  corporate  constitution  but  1^ 
Woods,  881.  **  Corporate  powers  are  the  agreement  of  a  majority  of 
usnally  distinguished  into  legisla-  the  corporators.'*  Commonwealth  v, 
tive,  eleotoral,  and  administrative  Cullen,  (1850)  18  Pa.  St.  118. 
in  private  corporations  aggregate, 
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are  committed  to  trustees  or  directors^  who,  within  the  scope 
of  their  authority,  act  independently  of  the  members,^  through- 
out the  term  for  which  they  were  elected.'    A  single  stock- 

1  Beach  on  Railways,  §g  468-471 ;  ity  thus  given,  the  company  is  Uable 
Conro  «.  Port  Henry  Iron  Co.,  (1851)  for  their  acts;  but  beyond  these 
12  Barb.  27 ;  McCullough  v,  Morse,  limits  they  can  not  bind  their  prin- 
<1846)  5  Denio,  667;  Railway  Com-  cipals;"  Louisiana  ii.  Bank  of  Loaisi* 
pany  v.  Allerton,  (1878)  18  Wall.  288 ;  ana,  (1834)  6  La.  Ann.  745 ;  Bank  of 
Union  Gk>ld  Mining  Co.  v.  Rocky  Kentucky  v.  Schuylkill  Bank,  (1846) 
Mountain  Nat.  Bank,  (1875)  2  Colo.  1  Parson's  Sel.  Cas.  180,  285.  Of. 
tM;  In  re  Wheeler,  (1866)  2  Abb.  People  v.  Metropolitan  Ry.  Ca, 
Pr.  (N.  a)  361 ;  Gashwiler  v.  Willis,  (1881)  26  Hun,  82 ;  Howland  v.  Myer, 
(1867)  33  Cal.  11;  Park  v.  Grant  Lo-  (1850)  2  Sandf.  Super.  Ct.  186;  s.  a 
comotive  Works,  (1885)  40  N.  J.  Eq.  affirmed  3  N.  Y.  290 ;  State  v.  Oir- 
114,  117,  the  court  saying;  *'  In  cases  tis,  (1874)  9  Kev.  325;  Union  Mutual 
where  the  power  of  the  directors  of  &c.  Ins.  Co.  v,  Keyser,  (1855)  82 
a  corporation  is  without  limitation,  N.  H.  818;  Black  v.  Delaware  &c 
and  free  from  restraint,  they  are  at  Co.,  (1871)  22  N.  J.  Eq.  130. 
liberty  to  exercise  a  very  liberal  dis-  2  ordinarily  the  shareholders  have 
cretion  as  to  what  disposition  shall  no  power  to  remove  directors  before 
be  made  of  the  gains  of  the  business  the  expiration  of  their  term.  -  Im- 
of  the  corporation.  Their  t)ower  perial  &c.  Hotel  Co.  v.  Hampson, 
over  them  is  absolute  so  long  as  they  (1882)  23  Ch.  Div.  1,  7.  In  a  late  case 
act  in  the  exercise  of  an  honest  judg-  in  West  Virginia,  a  bill  by  certain 
ment.  .  .  .  And  their  determi-  stockholders  for  themselves  and 
nation  in  respect  to  these  matters,  if  others  alleged  that  the  president  and 
made  in  good  faith  and  for  honest  -  manager  had  abused  his  trust,  that 
ends,  though  the  result  may  show  a  majority  of  the  directors  and  stock- 
that  it  was  injudicious,  is  final,  and  holders  were  his  near  kinsmen,  and 
not  subject  to  judicial  revision;"  some  of  them  resided  at  a  distance 
Fleckner  v.  United  States  Bank,  an^  allowed  him  to.  select  the  proxy 
(1823)  8  Wheaton,  888 ;  Whitwell  t;.  to  vote  their  stock ;  that  they  refused 
Warner,  (1848)  20  Yt.  425 ;  Ridgway  to  allow  a  committee  appointed  to 
V.  Farmers*  Bank,  (1824)  12  Serg.  &  examine  the  books  to  employ  an  ex- 
R.  256 ;  Methodist  Episcopal  Church  pert ;  that  at  a  meeting  to  elect  di- 
V.  Sherman,  (1874)  36  Wis.  404;  Salem  rectors  some  of  them  withdrew  and 
Bank  v.  Gloucester  Bank,  (1820)  17  broke  up  the  meeting,  and  after- 
Mass.  1,  28,  29,  where  a  distinction  wards  gave  notice  of  another  meet- 
is  drawn  between  the  powers  of  di-  ing  to  elect  five  directors,  ignoring 
rectors  and  those  of  corporate  offi-  the  fact  that  three  had  already  been 
cers,  the  former  being,  it  is  said,  the  elected,  was  held  insufficient,  as 
agents  of  the  company,  while  the  showing  neither  that  these  directosB 
latter  are  its  servants.  '*  The  duties  and  stockholders  had  acted  frauda- 
of  both.''  the  court  continued,  "are  lently  or  in  wilful  disregard  of  their 
pointed  out  by  statute,  or  prescribed  duties,  nor  that  a  majority  of  them 
in  the  by-laws,  which  are  the  pro-  had  disabled  themselves  fh>m  actinc^ 
mulgated  will  of  the  company.  Act-  in  the  premises,  nor  that  they  had 
ing  within  the  limits  of  the  author-  been  legally  called  on  to  act  and  had 
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holder  can  not  make  a  valid  contract  in  the  corporate  name;^ 
and  the  directors  may  disregard  specific  directions  from  the 
members  respecting  matters  committed  generally  to  their 
control.  The  court  will  not  compel  compliance  therewith^ 
even  at  the  suit  of  a  majority  of  the  members.' 

§  7  6.  The  right  to  examine  the  books  and  records  of  the 
company  —  (a)  The  general  rule. —  It  is  well  settled,  as  a  gen- 
eral proposition,  that  the  members  or  stockholders  of  a  corpo- 
ration have  a  right  to  inspect  the  company's  books  and  records, 
at  all  seasonable  times,'  either  in  person  or  by  attorney  in 

refused  to  do  so.    Rathbone  v.  Park-  not  binding,  but  merely  advisory ; 

ersburg  Gas  Oa,  (W.  Va.  1889)  8  S.  Oonro  v.  Port  Henry  Iron  Co.,  (1861) 

£.  Rep.  570.    If  under  the  charter  or  12  Barb.  37 ;  McCullough  v.  Morse, 

statate,  the  shareholders  have  power  (1846)  5  Denio,  567;  Hoyt  v.  Thomp- 

to  remove   directors   for   cause,  a  son,  (1859)  19  N.  T.  207;  Dispatch 

court  of  equity  wiU  not  interfere  Line  of  Packets  v.  Bellamy  Manuf . 

with  their  discretion.    Inderwick  v.  Co.,  (1841)  13  N  R  305,  336;  Salem 

SneU,  (1850)  3  ICac.  &  Q.  316;  nor  en-  Bank  v.  Gloucester  Bank.  (1830)  17 

join  a  meeting  called  for  the  purpose  Mass.  1,  39 ;  State  v.  Bank  of  Louisi- 

of  considering  the  question  of  re-  ana,  6  La.  Ann.  746. 

moval.    Isle  of  Wight  By.  Ga  v.  *  Commonwealth  v.  Phoenix  Iron 

Tahourdin,  (1888)  35  Ch.   Div.  830.  Co.,  (1886)  105  Pa.  St  117,  annotated 

See  farther  as  to  the  English  law  of  by  Chas.  L.  BiUings  in  38  Am.  L. 

amotion,  8  &  9  Via  ch.  16,  §§  70, 88,  Reg.  (N.  S.)  888,  895 ;  s.  a  38  Cent. 

89,  90,  91.  L.  J.    584,    587,  annotated ;   Union 

^  Moreloek  v.  Westminster  Water  Bank   v,  Ejiapp,   8  Pick.   96,  "108 

Oob,  (Md.  1886)  4  Atlan.  Rep.  404;  People   v.  Throop,   13  Wend.   188 

Robinson  v.Hemstreet,  (1886)  31  Fla.  Deaderick  v.  Wilson,  8  Baxt.  108 

343.     Cf.    Leggett   v.    New  Jersey  State  v.  Einstein,  46  N.J.  479;  Union 

Mannf.  &  Banking  Co.,  (1832)  1  Sax-  Bank  v.  Hunt,  76  Mo.  439;  Wannell 

ton's  Ch.  (N.  J.)  541;  S.  o.  33  Am.  v.  Kern,  57  Mo.  478;  Angell  &  Ames 

Dec  728,  and  note;  Rice  v.  Peninsu-  on  Corporations,  §  681;-Redfield  on 

lar  dub,  (1883)  53  Mich.  87.  Railways,  337;  Grant  on  Corpora- 

2  Cooimon  wealth  V.  Trustees  of  St.  tions,  311;  Rex  v,  Shelley,  8  Term 

Mary's  Church,  (1831)  6  Serg.  &  R.  Rep.  143;  Rex  v.  Babb,  3  Term  Rep. 

506;  Dana  v.  Bank  of  the  United  580;  Harrison  v,  WiUiams,  3  Bam. 

States,  (1843)  5  Watts  &  S.  333,  345 ;  &  Cres.  163 ;  Rogers  v.  Jones,  5  D.  & 

Dayton  &c.  R.  Co.  v.  Hatch,  (1855)  1  R.  484;  Cockburn  v.  Union  Bank,  13 

Disney,  84;  Union  Gold  Mining  Co.  La.  Ann.  389 ;  3  Phillips  on  Evidence, 

V.  Rocky  Mountain  Nat.  Bank,  (1875)  313 ;  1  Wharton  on  Evidence,  §  746 : 

3  Colo.  565;  Union  Mutual  Fire  Ins.  Beach  on  Railways,  §406.    See  also, 

Co.  V.  Keyser,  33  N.  H.  818 ;  Granger  *'  Inspection  of  Books  and  Papers,''  6 

V.  Grubb,  (1870)  7  Phila.  350,  where  Leg.  Adv.  54.    Under  N.  Y.  Laws  of 

it  was  held  that  a  vote  ordered  by  1843,  oh.  65,  a  transfer  agent  of  a 

the  directors  to  be  taken  by  a  circu-  foreign  corporation  is  bound,  at  all 

lar  addressed  to  the  stockholders  is  reasonable  times,  to  exhibit  to  any 
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fact;^  and  that  the  right  to  inspect  carries  with  it,  as  an  inci- 
dent, the  right  to  make  copies.'  A  stockholder  also  has  a 
higher  right  to  demand  the  production  of  corporate  reecMrds 
in  court  to  aid  him  in  a  suit  with  strangers,  than  the  other 
party  to  the  action  may  claim.'  The  prevailing  doctrine  in 
the  United  States  is  said  to  permit  an  incorporator  the  same 
freedom  in  examining  the  books  of  the  company  as  a  partner 
has  with  respect  to  the  books  of  his  firm.*  But  the  right  only 
extends  to  such  documents  as  are  necessary  to  the  stockhold- 
er's particular  purpose.  A  demand  of  an  inspection  of  aU  the 
books,  records  and  papers  of  the  company  is  too  broad.'  Ordi- 
narily the  right  of  inspection  does  not  extend  to  books  con- 
taining the  minntes  of  directors'  meetings,^  although,  upon 
especial  occasions  and  for  especial  purposes,  it  may  be  prop- 
erly demanded.'  Statutes  giving  the  shareholders  of  corpora- 
tions the  right  to  inspect  the  corporate  boolcs  have  been  passed 
in  many  of  the  American  States  and  in  England.'    These  stat- 

gtockholder  the  tranator  book  and  Co.,  (R.  L  ISSI^)  17  Atlao.  Bep.  9L 

list  of  stockholders.    Kennedy  v.  Although  Rev.  St.  Wia  ISTS,  g  1757, 

Chieago,  Bock  Mand  &o,  B.  Ca,  is  found  under  the  heading  "Co^ 

(1885)  14  Abb.  N.  Cas.  820.  tal   Stock/'  its   provision  that  the 

1  Foster  v.  White,  (1889)  86  Ala.  books  of  every  oorporatioa  contain- 

4S7;  State  v.  Bienville  Oil  Works  ing  the  stock  subscriptioDs  and  ao- 

Ck>.,  28  La.  Ann.  204.  counts  shall  be  subject  to  the  inapeo- 

'Gotheal  v.  Browner,  5  N.  Y.  562;  tion  of  the  stockholders,  is  not  lim- 

8.  a  10  Barb.  216;  Beach  on  Bail-  ited  to  the   books  containing  the 

ways,  §  407.  stock  accounts,  but  extends  to  those 

*  Mayor  of  Southampton  i^Qraves,  containing  the    general  accounts. 

(1800)  8  Term  Bep.  690.  State  v.  Bergenthal,  (1888)  72  Wis. 

^  Morawetz  on  Corporations,  §  473^  814. 

Unless  restricted  by  the  charter,  or  ^  People  v.  Walker,  9  Mich.  828; 

hj  rules  or  by-laws  passed  in  con-  Begina  v,  MariquitaCo.,  1  Ellia  &  £. 

f^Mrmity  thereto,  a  stockholder  in  a  289.    Cf.  Bex  v.  Merchant  Tailors' 

banking  company  has  a  right  to  in-  Ck>.,  2  Barn.  &  Ad.  115. 

spect  the  "discount  boc^*'  of  the  *  Alabama  &c.  B.  Ck>.  v,  Bowley,9 

bank,  within  proper  and  reasonable  Fla.  508;  Queen  v,  Mariquita  Mii'ing 

hours.    Ck>ckburni;.  Union  Bank,  11  Co.,   1  Ellis  &  £.  289;  Lindley  on 

La.  Ann.  289;  Hatch  v.  City  Bank,  1  Partnership,  (4th  ed.)  809. 

Bob.  (La.)  470.    But  a  by-law  of  a  7  Queen  v.  Mariquita  Mining  0>.,  1 

corporation  authorising  the  stock-  Ellis  &  E.  289. 

holders  to  inspect  the  books  of  ac-  «  Ala.  Code,  (1886)  g  1677;  Mo.  Rev. 

count  of  the  business  of  the  company  Stat  (1879)  g§  720,  721;  Wis.  Rev. 

does  not  include  the  stock  lecher,  in  Stat  (1878)  §  1757 ;  IlL  Bev.  Stat. 

which  the  transfers  of  stock  are  en-  (1874)  ch.  82,  g  13;  Ohio  Bev.  StaU 

U^r^.  ,  X^yon  v.  American   Screw.  (1886)   §  8312;   Vt   Laws  of  1880, 
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nies,  however,  do  not  supplant  the  common-law  right.'  In  an 
action  nnder  the  statute,  the  pleading  should  bring  the  case 
elearly  within  the  statute.' 

§  76.  (b)  For  what  purpose  the  books  may  be  ins^cted. — 

The  members  of  a  corporation  can  not  examine  the  books  of 
the  company  merely  for  the  purpose  of  gratifying  curiosity,' 
nor  because  of  a  general  dissatisfaction  with  the  management 
of  the  enterprise,  based  upon  a  vague  belief  that  it  is  iraprop* 
erly  conducted,^  nor  to  discover  grounds  whereon  to  trump 
up  charges  against  the  corporate  body,*  nor  to  use  the  in- 
formation for  speculative  or  fraudulent  ends,'  nor  to  prove  a 
plea  of  justification  in  an  action  against  the  stockholders  for 


3294,  8395;  CaL  CiT.  Code,  §§  $77,  to  confer  with  their  fellow-etock- 

87S;  Gal.  Penal  Code,  §565;  Mich,  holders,  and  for  this  reason  to  in- 

Oen.  Stat.  §  1878;  Mass.  Laws  of  spectthe  list.    No  mismanagement 

1860,  cb.  68,  §  10;  R.  L  Pub.  Stat  of  the  company  causing  the  lack  of 

cfa.  158,  §21,  and  ch.  158,  §24;  Cola  diTidends   or   depreciation    of   the 

Gen.  Stat.  (1882)  §  429 ;  25  &  26  Vic.  stock  was  alleged.   The  proof  showed 

cfa.  89.  that  treasurer's  reports  had  been  dis- 

1  People  V.  Lake  Shore  &  M.  S.  B.  tributed  to  the  stockholders.    The 

Ca,  (1877)  11  Hun,  1.  by-laws   provided  tec  aimaal   and 

'Lewia  v,  Brainerd,  (1881)  58  Yt  special  meetings,  which  would  give 

510.  opportunity  for  conference,  and  pe- 

>  People  v.  Walker,  (1861)  9  Mich,  titioners  were  not  deprived  of  oon- 

838.  ference  at  the  annual  meetings,  nor 

*  Central  Crosstown  By.  Co.  v.  had  they  tried  to  call  a  special  meet- 
Twenty-Third  Street  By.  Co.,  58  ing.  It  was  not  alleged  that  there 
How.  Pr.,  45,  where  it  was  held  that  was  any  considerable  dissatisfaction 
the  corporator  must  disclose  the  among  stockholders,  and  it  appeared 
sources  of  his  knowledge ;  King  v.  that  one  of  the  petitioners  had  ad- 
Merchant  Tailors*  Co.,  2  B.  &  Ad.  vertised  for  nearly  a  year  for  stook- 
115;  Pratt  V.M.  Cutlery  Co.,  85  Conn,  holders  to  send  their  names  for  a 
86.  On  a  recent  petition  for  man-  conference,' without  success.  It  was 
dtamtis  to  compel  a  corporation  to  held  that  sufficient  cause  for  mafi- 
allow  a  stockholder  to  inspect  the  damus  was  not  shown.  Lyon  v. 
stock  ledger,  the  book  containing  a  American  Screw  Co.,  (B.  I.  1889)  17 
list  of  stockholders,  the  reasons  a1-  Atlan.  Bep.  61. 
l^ed  were  that  the  stock  had  re-  ^  Commonwealth  v.  Phoenix  Iron 
cently  paid  little  or  no  dividends,  Co.,  (1884)  105  Pa.  St.  Ill;  In  re 
and  had  depreciated  in  market  value ;  West  Devon  Sec  Mine,  (1884)  27  Ch. 
that  the  officers  did  not  distribute  to  Div.  106. 

the  stockholders  reports  as  to  its       *  People  v.  Lake  Shore  &  M.  S.  B. 

busmees  and  condition ;  and  that  the  Co.,  (1877)  11  Hun,  1,  affirmed  mtb 

petitioners  desired  to  inform  them-  nom.  In  re  Sage,  (1877)  70  N.  Y. 

selves ;  and  that  petitioners  desired  220. 


152  OORPOBATE   MEMBEBfiHIP.  [§^'^7. 

libel  in  impating  insolvency  to  the  company.^  It  is  requisite 
that  a  definite  reason  be  shown,'  and,  generally,  that  the  in- 
formation sought  should  be  necessary  with  reference  to  some 
dispute  or  question  pending  in  which  the  parties  applying  are 
interested.'  There  is  some  authority,  however,  for  doubting 
whether  the  right  is  to  be  restricted  to  cases  where  the  corpo- 
rator has  some  private  interest  for  the  enforcement  and  protec- 
tion of  which  an  inspection  of  certain  documents  is  necessary.' 
Thus  it  has  boen  held  that  the  acquisition  of  information  to 
enable  a  shareholder  to  vote  intelligently  at  a  corporate  meet- 
ing, is  a  sufficient  reason  for  demanding  access  to  the  books  of 
the  company.^ 

§  77.  (c)  When  the  company  may  not  refnse  to  permit  an 

"ispt^r'tivon  of  its  books. —  A  stockholder  is  not  to  be  denied 
the  right  to  inspect  the  books  because  he  is  hostile  to  the  cor- 
poration, and  may  use  the  information  to  its  injury;*  nor 
because  the  books  are  kept  in  a  particular  way,^  nor  because 
they  contain,  besides  the  information  to  which  he  is  entitled, 
other  information  which  he  has  no  right  to  demand.*  Nor  is 
a  corporation  excused  from  granting  inspection  because  it  does 
not  keep  the  books  which  the  statutes  prescribe.  It  is  its  duty 
to  permit  an  inspection  of  such  as  it  does  keep  for  the  purpose 
of  recording  the  transactions  which  the  statutes  give  the  stock- 
holder a  right  to  know.' 

1  Metropolitan  &a  Ck).  v.  Hawkins^  in  respect  of  which,  the  examination 

4  Hurl.  &  M.  146.  becomes   necessary.**     Addison   on 

« Central    Crosstown   By.  Co.  v.  Torts,  §  1496. 

Twenty-Third    Street    Ry.   Co.,  63  <  People  r.  Conwell,  47  Barb.  839; 

How.    Pr.    45.     Contra,.  Foster   v.  8.  a  28  Am.  L.  Reg.  N.  &  888,  896; 

White,  (1889)  86  Ala.  467,  construing  Martin  v.  Oil  Works,  28  La.  Ann, 

Ala.  Code.  (1886)  §  1677.  204. 

•Rex  V.  Merchant  Tailors'  Co.,  2  » Martin  v.  Oil  Works.  28  La.  Ann. 

Barn.  &  Ad.  115;  Commonwealth  v.  204. 

Phoanix  Iron  Co..  105  Pa.  St.  117;  «  Hatch  v.  City  Bank,  1  Rob.  ff*.) 

Rex  V,  Hostmen,  2  Stra.  1223;  In  re  470. 

Burton.  81  L.  J.  Q.  B.  62.     "It  is  ^People  r.  Pacific  Mail S.S.  Co., 60 

necessary  that  there  should  be  some  Barb.  280. 

particular  matter  in  dispute  between  «  People  v.  Pacific  Mail  S.  S.  Co.,  60 

the  members,  or  between  the  cor-  Barb^  280. 

poration  and  individuals  in  it,  in  » People  r.  Pacific  Mail  a  a  Co.,  60 

which  the  applicant  is  entitled,  and  Barb.  280. 
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§  78.  (d)  Of  the  member's  remedies  herein.—  Upon  the 
refasal  of  the  corporate  officers  to  permit  a  member  of  the 
company  to  inspect  the  books,  he  may  either  bring  an  action 
at  law  against  the  corporation  to  recover  damages/  or  peti- 
tion for  a  writ  of  mandamtM  commanding  the  custodian  of  the 
books  to  allow  the  inspection  to  be  made;'  and  in  some 
States  he  may  recover  a  statutory  penalty  from  the  company.' 
In  the  action  at  law  to  recover  damages  the  plaintiff  need 
not  allege  for  what  reasons  he  wished'  to  inspect  the  books.^ 
And  under  a  statute  imposing  a  penalty  upon  the  company 
for  refusing  to  permit  a  stockholder  to  inspect  the  corporate 
books,  the  plaintiff  in  order  to  recover  the  amount  of  the  pen- 
alty need  not  show  that  he  sustained  any  injury.'    The  com- 

1  Lewis  o.  Brainerd,  (18S1)  58  Yt.  g  25,  providing  that  for  every  neglect 
510.  or  refusal  of  a  corporation  to  exhibit 

2  Vide  infrOf  §  76.  to  a  stockholder  the  book  in  which 

*  Kelsey  v.  Ffaulder  P.  F.  Ck>.»  entries  in  regard  to  stock  are  kept, 
(18S9)  8  N.  Y.  SupL  728 ;  WiUiams  v.  the  company  shaU  forfeit  and  pay  to 
College  &C.  Road  Co.,  45  Ind.  170.  the  party  injured  a  penalty  of  $50; 

*  Lewis  v.  Brainerd,  (1881)  58  Vi.  that  as  the  act  does  not  specifically 
510.  name  the  books  to  be  exhibited,  but 

^Slelsey  v.  Pfaulder  P.  F.  Ck).,  refers  to  the  entries  which  they  must 
(1889)  8  N.  Y.  Supl.  728.  In  this  case,  contain  relating  to  the  stockholders, 
the  plaintiff,  a  stockholder  in  de-  the  shares  owned  by  each  when  they 
fendant  company,  caHed  at  its  office  became  such  owners,  and  the  amount 
during  business  hours  on  Saturday,  of  stock  actually  paid  in,  the  plaint- 
and  informed  the  president  that  he  ifPs  demand  for  the  stock-book  and 
desired  to  examine  its  stock-book  record-book  sufficiently  indicated  his 
and  record-book.  The  president  desire  to  see  the  book  referred  to  in 
stated  that  the  books  were  in  the  the  act;  that  whether  it  was  an  un- 
safe; that  one  P.  (who  had  been,  reasonable  request  to  ask  plaintiff  to 
and,  as  plaintiff  supposed,  stiU  was,  wait  until  the  following  Monday  to 
the  secretary)  had  the  combination ;  see  the  books  was  a  question  of  fact 
that  he  was  out  of  town,  and  would  for  the  jury ;  that  the  court  did  not 
not  return  until  the  following  Mon-  err  in  refusing  to  charge  that  the 
day ;  and  that  the  books  could  not  be  jury  might  infer  that  plaintiff  con- 
shown  to  plaintiff  until  then.  In  sented  to  wait  until  Monday,  there 
point  of  fact,  P.  had,  two  months  being  no  evidence  of  such  consent 
before,  ceased  to  be  secretary,  and  further  than  that  he  went  away  be- 
the  present  secretary  was  in  the  of-  cause  he  was  given  to  understand  he 
fioe  at  the  time  plaintiff  made  the  could  not  see  the  books  at  that  time ; 
demand,  but  it  was  not  shown  that  and  that  the  plaintiff  did  not  waive 
the  president  actually  knew  that  he  his  right  to  recover  the  penalt3'  by 
had  the  combination.  It  was  held  the  fact  that  he  called  on  the  fol* 
that  the  evidence  supported  a  recov-  lowing  Monday  and  examined  the 
ery  tinder  N.  Y.  Laws  of  1848,  ch.  40,  books. 
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plaint  must  show,  however,  that  the  officer  upon  whom  the 
demand  for  inspection  was  made,  had  notice  that  the  person 
making  the  demand  was  entitled  to  the  inspection.^ 

§  7  9.  (e)  The  remedy  by  mandamns. —  If  a  corporate  mem- 
ber desire  to  enforce  his  right  to  inspect  the  books  of  the  com- 
pany rather  than  to  recover  damages  for  the  refusal  of  the 
corporation  to  allow  him  to  do  so,  his  remedy  is  by  a  petition 
in  equity  praying  a  writ  of  mandamus  to  issue  to  the  proper 
officers  commanding  them  to  permit  him  to  exercise  his  right' 
The  prayer  should  aver  that  the  applicant  is  a  member  or 
stockholder  in  the  company ; '  it  should  set  forth  what  books 
he  wishes  to  inspect,  and  what  information  he  wished  to 
obtain/  and  allege  that  he  made  the  application  at  a  reason- 
able time,*  at  the  office  of  the  company,*  to  the  officer  hav- 
ing authority  to  grant  inspection,^  and  that  the  company 
refused  to  permit  him  to  inspect  the  books.*  The  granting  of 
the  writ,  however,  is  in  the  discretion  of  the  court,*  with  due 
regard  to  precedent  and  the  reasonableness  of  the  applica- 
tion.^*  If  the  writ  be  granted,  it  should  be  issued  to  the  officer 

1  WiUiams  v.  College A^cBoad  Co.,  ^  Foster  v.  White,  (1889)  86  Ala. 
46  Ind.  170.  467.    In  Bex  v.  WUtshira  &  B.  Canal 

2  Foster  v.  White,  (1889)  86  Ala.  NaT.  Co.,  (1886)  S  AdoL  &  E.  477,  a 
467 ;  In  re  Sage  (1877),  70  N.  Y.  320;  stockholder  in  a  canal  company  ap- 
Commonwealth  v,  Phoeniz  Iron  Co.,  plied  to  the  clerk  of  the  company 
(1884),  105  Pa.  St  111 ;  Cdckburn  v.  for  an  inspection  of  its  books,  whi<^ 
Union  Bank,  (1881)  18  La,  Ann.  389;  were  in  the  clerk*8  cbaige.  The  clerk 
Bex  v.  Bank  of  England,  2  Bam.  A  said  he  would  refer  the  demand  to  a 
A.  620;  Rex  v,  Wiltshire  &  B.  Canal  certain  committee.  The  stockholder 
Co.,  (1835)  8  Adol.  A  £.  477.  attended  the  committee  and  there 

s  Foster  v.  White,  (1889),  86  Ala.  repeated  his  request,  and  the  chair* 

467.     Cf.  Williams  v.  College  &c.  man  said  they  would  take  time  to 

Boad-Co.,  46  Ind.  170.  consider  it.    Ten  days  afterwards  he 

*  Morgan's  Case,  (1884)  28  Ch.  Div.  applied  again  to  the  clerk,  who  re- 

620.  fused  the  inspection.    It  was  held, 

A  Foster  v.  White,  (1889)  86  Ala.  that  there  had  not  been  a  sufficient 

467.  refusal  by  the  committee  to  warrant 

6  People  17.  Walker,  9  Mich.  828,  a  mandamus, 

where  no  excuse  for  not  making  the  *  People  v.  Lake  Shore  &  M.  S»  R. 

demand  at  the  office  being  shown  Co.,  (1877),  11  Hun,  1;  People   o. 

the  writ  was  refused.    See  also  28  Northern  Pacific  R.  Co.,  (1884)  60  N. 

Am.  L.  Reg.  N.  S.  888,  897.  Y.  Super.  Ci  456. 

"Rex  V.  Wiltshire  &  B.  Canal  Nav.  ^^  Regina  v.  Wiltshire  &  B.  (3aaaX 

Co.,  (1885)  3  Adol.  &  E.  477.  Nav.  Co.,  (1874)  29  L.  T.  932. 
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to  whose  cnstodj  the  book  in  question  has  been  committed, 
and  not  to  the  corporation  or  the  board  of  directors,^  even 
though  his  refusal  has  been  ratified  by  the  directors.' 

§  80.  Peculiar  rights  and  priyileges  incident  to  member- 
ship in  clnbs  and  societies. —  Membership  in  societies  and 
companies  not  having  capital  stock  and  not  organized  with  a 
view  to  pecuniary  gain,  carries  with  it  certain  rights  and 
privileges  peculiar  to  each  association,  and  varying  in  each  ac- 
cording to  the  purposes  and  objects  of  its  organization.*  These 
rights  and  privileges  are  set  forth  in  the  several  charters  or 
enabling  acts  under  which  the  associations  are  formed  and  in 
the  constitutions  and  by-laws  adopted  in  conformity  there- 
with.* In  Kew  York  there  are  two  laws  under  which  clubs, 
societies  or  associations  may  be  formed,  the  Act  of  April  11th, 
1865,*  and  the  more  recent  Act  of  May  12tfa,  1875.^  The  latter 
act  covers  a  greater  variety  of  objects  than  the  former ;  and 
it  depends,  therefore,  upon  the  object  and  purposes  for  which 
the  club  or  society  is  organized  whether  it  should  be  incorpo- 
rated under  the  one  or  the  other."  The  Kew  York  statutes 
make  especial  provision  for  the  organization  and  management 
of  boards  of  ti^e '  and  political  dubs.* 

^  People  V.  Throop,  12  Wend.  188.  brary,  artistic  and  bathing  purpoeee, 

^People  V,  Throop,  12  Wend*  188.  are  to  be  organized  and  governed 

See  also  28  Am.  L.  Beg.  N.  S.  888.  under  the  Act  of  1875,  no  provision 

'As  to  the  status  of  social  dubs  for  them  having  been  made  in  the 

and  the  rights,  duties  and  liabilities  Act  of  1865 ;  (Snyder^s  Club  Law, 

oi   members    thereof,    see    "  Club  (1889)  5.    Compare  the  first  section 

Law,"  27  Alb.  K  J.  826;  also  5  Alb.  of  the  Act  of  1875  with  the  first  seo- 

L.  J.  326;  <*  Social  Qubs,"  (1883)  10  tion  of  the  Act  of  1865)  while  socie- 

Week.  L.  Bui.  865.    As  to  the  posi-  ties  for  social,  temperance,  benefit, 

tion  of  members  and  committeemen,  (Query,  whether  there  be  a  distinc- 

see  67  Law  Times,  187.    See  the  New  tion  between  '*  benefit "  and  *'  mut- 

YcHrk  Acts  of  1865,  ch.  868;  of  1874,  ual  benefit"  societies  under   these 

ch.  35;  of  1877,  ch.   880;  of  1878,  acts)   gymnastic,   athletic,  military 

ch.  6d8.  drill,  musical,    yachting,    hunting, 

^  Belt^n  V.  Hatch,  (1888)  102  N.  Y.  fishing  or  bathing  purposes,  may  be 

623 ;  &  a  4  Am.  St.  Rep.  495*  incorporated  under  either  act.    Sny- 

s  N.  Y.  Laws  of  1865,  ch.  868.  der's  Club  Law,  (1889)  5. 

•  N.  Y.  Laws  of  1875,  ch.  267.  ^  N.  Y.  Laws  of  1877,  ch.  228,  as 

.  7  Snyder's  Club  Law,  (1889)  5.    So-  amended  by  N.  Y.  Laws  of  1866,  ch. 

cietiee  for  mutual  benefit,  benevo-  888 ;  see  further, '*  Boards  of  Trade^" 

lent,,  political,  economic,  patriotic,  2  Mitch.  Mar.  Beg.  721. 

dramatic,    historical,    literary,    li-  » N.  Y.  Laws  of  1886,  ch.  286. 
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§  81.  Of  the  rights  of  pewholders  in  religious  societies.— 

In  this  coantry  a  church  may  be  built  by  a  parish,  an  incor- 
porated society,  or  by  an  individual.'  "  The  persons  who  built  a 
meeting-house  in  either  of  these  ways  may  retain  the  fee  and 
maintain  an  action  of  trespass  for  an  injury  to  yard  or  build- 
ings, and  the  right  to  a  seat  or  to  the  pews  may  be  in  other 
individuals  entirely  distinct  from  them.  The  interest  of  the 
pewholders  is  several.  They  have  an  exclusive  right  to  oc- 
cupy a  particular  seat,  to  the  exclusion  of  all  others,  when  the 
house  is  used  for  the  purpose  for  which  it  was  erected."  *  "Pews 
constitute  a  subject  of  peculiar  ownership.  They  are  defined 
to  be  inclosed  seats  in  churches,  and  it  is  said  that  according 
to  modem  use  and  idea  they  were  not  known  till  long  after 
the  Eeformation,  and  that  inclosed  pews  were  not  in  general 
use  before  the  middle  of  the  seventeenth  century,  being  for  a 
long  time  confined  to  the  family  of  the  patron." '  In  England 
the  right  of  property  in  a  pew  is  a  mere  easement  or  incorpo- 
real right,  and  hence  the  English  doctrine  that  an  action  on 
the  case  only  will  lie  for  disturbance  of  the  occupant.*  But 
in  this  country  the  owner  of  a  pew  has  an  exclusive  right  to 
its  possession  and  enjoyment  for  the  purpose  of  public  wor- 
ship, not  as  an  easement,  but  by  virtue  of  an  individual  right 
of  property,  derived  in  theory  at  least,  from  the  proprietors 
of  the  edifice  or  freehold,  and  hence  trespass  quare  dauaum 
lies  for  a  violation  of  the  owner's  right  of  possession.  It  is 
now  well  settled  in  this  country,  that  in  the  absence  of  any 
statutory  provisions,  this  kind  of  property  is  to  be  considered 
as  real  estate  in  all  cases  arising  under  the  statute  of  frauds,, 
or  of  conveyances,  or  of  descents  and  distributions."  The 
rights  thus  acquired  are,  however,  limited,  and  are  subject  to 

1  KeUogg  V.  Dickinson,  18  Vt.  266 ;       >  O'Hear  v.  De  Goesbriand,  38  Vu 

Bakersfield  Congregational  Soc.  v.  593;  s.  a  80  Am.  Dec.  658,  citing  1 

Baker,  15  Vt.  119;  s.  a  40  Am.  Dec.  Greenleafs  Cruise  on  Real  Property, 

668.  44;  Shaw  v.  Beveridge,  3  Hill,  26; 

s  KeUogg  v.  Dickinson,  18  Vt.  266;  &  c.  88  Am.  Dec.  616;  Jackson  v. 

quoted  in  O'Hear  v.  De  Qoesbriand,  Bounseville,  5  Met.  127 ;  Kellogg  v. 

83  Vt  693;  s.  O.  80  Am.  Dec.  658.  Dickinson,   18  Vt.   266;   Hodges  t?. 

»  Hook's  Church  Diet,  tit  **  Pews,"  Green,  28  Vt  858;  Barnard  v.  Whip- 
quoted  in  O'Hear  v.  De  Ooesbriand,  pie,  29  Vt  402;  S.  a  70  Am.  Dec 
33  Vt  593;  s.  a  80  Am.  Dec.  652.  422;  First  Baptist  Church  v.  Bige- 

«  O'Hear  v,  De  Goesbriand,  83  Vt  low,  16  Wend.  28 ;  VieUe  v.  Osgood, 

598;  B.  a  80  Am.  Dec.  653.  8  Barb.  130. 
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the  right  of  the  society  to  have  the  meeting  house  in  such 
place  as  will  best  accommodate  the  wholei  A  reservation  of 
this  right  is  implied  in  the  grant  of  a  pew  in  a  house  of  public 
worship.  The  convenience  of  individuals  must  in  such  cases 
be  subject  to  the  general  convenience  of  the  whole,  and  who- 
ever purchases  a  pew,  purchases  it  subject  to  this  right  of  the 
society.^  Pewholders  have  merely  a  qualified  and  usufruc- 
tuary right  in  their  pews,  subject  to  the  right  of  the  religious 
society  to  remodel  them,  and  to  alter  the  internal  structure  of 
the  buildings,  or  enlarge  or  remove  it,  or  sell  the  edifice  and 
rebuild  elsewhere.^  It  is  said,  however,  that  in  case  of  altering 
or  removing  a  pew,  compensation  should  be  tendered  the 
holder.* 

§  82.  Of  the  rights  and  powers  incident  to  membership  in 
cost-book  companies. —  Oost-book  companies  are  associations 
of  persons  organized  for  the  purpose  of  working  mines  or 
lodes.  Having  assembled  and  decided  upon  the  number  of 
shares  into  which  their  capital  is  to  be  divided  and  the  num- 
ber of  shares  to  be  allotted  to  each  member,  they  appoint  an 
agent,  commonly  called  a  '^  purser,"  to  manage  the  affairs  of 
the  mine.  The  minutes  of  their  proceedings  are  entered  in  a 
book  called  the  cost-book,  and  are  signed  by  all  present.  A 
license  to  try  for  ores  for  twelve  months,  or  some  short  period, 
is  then  obtained,  followed,  if  the  "search  be  promising,  by  a 
"sett/'  that  is,  a  lease  of  the  minerals  or  a  license  to  dig,  or 

1  Fisher  v.  Glover.  4  N.  H.  180,  per  sach  a  ruinous  condition  that  it  can 
Clark,  J.  Cf.  **  Property  in  Church  not  b^  and  is  not  occupied  for  pub- 
Pews,"  by  W.  G.  Schley,  19  Am.  L.  lie  worship,  he  can  recover  only 
Beg.  (N.  S.)  1,  65;  '*  Bights  of  Pew-  nominal  damages  for  injury  to  his 
holders,"  by  James  A.  Seddon,  15  pew."  Howe  r.  Stevens,  47  Vt.  262. 
Cent.  L.  J.  101.  ''  Pewholders,  in  the  ordinary  cases 

s  Sohier   v.  Trinity   Church,    109  of  meeting-houses  or  churches,  built 

Mass.  1 ;  Guy  v.  Baker,  17  Mass.  488 ;  by  incorporations  under  the  statute, 

s.  a   9  Am.   Dec.  159;    Daniel  v.  have  only  a  right  of  occupancy  to 

Wood,  1  Pick.  102;  s.  C.  11  Am.  Dec.  their  seats,  subject  to  the  superior 

151 ;  Fassett  v.  First  Parish  in  Boy  Is-  right   qf  the   society    owning   the 

ton,  19  Pick.  861 ;  &  C.  3  Kent  Com.  pew."    Perrin  v.  Granger,   33   Vt. 

538;  KimbaU  v.  Second  Parish  in  101.    See  further  "  Pews  or  Seats  in 

Bowley,  24  Pick.   347.     '*  A   pew-  Parish  Churches,"  1 L.  Mag.  574,  and 

holder's  right  is  only  a  right  to  oo-  2  L.  ]^tag.  1. 

cupy  his  pew  during  public  worship :  *  James  v.  Towns  (1878),  58  N.  H. 

and  when  the  meeting-house  is  in  462 ;  s.  c.  42  Am.  Bep.  602. 
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both,  granted  by  the  land  owner  to  the  purser,  or  to  one  or 
two  of  the  members,  without  any  expression  of  trust  on  their 
part  for  the  rest,  or  any  other  person,  for  a  term  of  yean, 
commonly  twenty-one,  stipulating  for  the  annual  payment  of 
some  portion  of  the  ore  raised  to  the  land  owner.^  There  being 
a  purser,  or  manager  of  the  mine,  all  acts  are  in  general  done 
by  him,  such  as  ordering  the  supply  of  the  necessary  materials 
for  working  the  mine,  hiring  of  labor ;  and  a  shareholder  has 
no  power  to  bind  his  co-shareholders  by  any  contract  for  ma- 
terials, not  necessary,  nor  for  money  lent,  nor  upon  bills  of 
exchange,  nor  has  the  purser  for  money  lent,  or  upon  bills  of 
exchange.  The  rules  are  simple,  and  all  the  concerns  of  the 
partnership  are  entered  in  the  cost-book ;  and  all  the  share- 
holders meet  and  order  their  general  affairs,  without  the  assist- 
ance of  any  directing  body,  and  consider  and  resolve  upon  the 
purser's  reports,  made  to  them  at  their  meetings,  which  are 
seldom  at  greater  intervals  than  two  months.  Sometimes 
there  is  a  committee  of  management,  but  they  are  only  ap- 
pointed from  general  meeting  to  general  meeting;  they  have 
no  power  to  make  calls  nor  to  declare  dividends,  and  all  their 
acts  are  subject  to  the  review  of  a  general  meeting.' 

1  Wharton's  Legal  Dictionary,  tit       'Wharton's  L^gal  DicUonarj,  tit 
'  *  Coet-Book  Mining  Companies."         *•  Ckwt-Book  Mining  Ck>mpanies." 
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§  88.  IntrodttoUxry. 
84.  Power  of  expulsion  determined 
by  oonstitation  and  by-laws. 
86.  Assent  of  members  to  oonsti- 
tation, by-laws  and  rules. 

86.  Qrounds  of  expulsion. 

87.  Sufficienoy  of  grounds  of  ex- 

pulsion not  to  be  questioned 
judicially. 

88.  The  member  entitled  to  notice 

and  a  hearing. 

89.  Of  the   notice  —  Nature  and 

service  thereof. 
00.  Expulsion  to  be  at  a  regular 
meeting  —  Of  the  quorum. 


§  01.  Of  the  nature  of  the  inquiry 
before  the  committee. 

02.  Sources  of  jurisdiction  of 
courtf  of  equity. 

08.  Grounds  of  equitable  interven- 
tion. 

04.  Of  the  member's  remedy  for 

unlawful  expulsion. 

05.  The  remedy  within  the  aasooi- 

ation  to  be  exhausted  before 
application  to  the  court. 

06.  Ip90    facto    termination    of 

membership. 

07.  Suspension. 


§83.  Introductory. — In  companies  having  capital  stock, 
there  is  no  power  of  expulsion  independently  of  statutory  or 
charter  provisions.^  Such  a  company  has  no  power  to  pass 
by-laws  respecting  the  expulsion  of  members.^  Membership, 
generally  speaking,  consisting  merely  in  owning  a  share  in 
the  capital  stock,'  a  shareholder  can  not  be  deprived  of  his 
right  to  participate  in  the  corporate  affairs  save  by  forfeiture 
of  his  stock  for  failure  to  pay  calls  and  assessments.  But 
even  this  power  of  forfeiture  does  not  exist  independently  of 
charter  or  statutory  authority,  and  can  not  be  created  by  a 


^In  re  Long  Island  B.  Co.,  10 
Wend.  87;  8.  c.  8S  Am.  Dec.  430; 
Evans  v.  Philadelphia  Club,  (1865) 
60  Pa.  St.  107;  State  v.  Chamber  of 
Commerce,  (1670)  47  Wis.  670;  Dick- 
inson V,  Chamber  of  Commerce, 
(1871)  dO  Wis.  45,  in  which  it  is  held 
that  tldere  may  be  a  lawful  expul- 
sion under  a  valid  by-law.  Cf.  upon 
the  "  Power  of  Expulsion  ^  contrib- 
uted article  by  A.  G.  McKean,  in  17 


L.  J.  (Eng.)  005;  *'  Remedies  for  Im- 
proper Expulsion  and  Suspension 
f rom  Sodeties  and  Fraternities,"  by 
Eugene  McQuillin,  (1800)  80  Cent. 
L.  J.  827. 

3  People  V.  Saint  Francisco's  Be- 
nevolent Soc.,  (1862)  24 How.  Pr.  216; 
Roehler  v.  Mechanics*  Aid  Soc.,  22 
Mich.  86;  Green  v.  African  Metho- 
dist Epis.  Soc.,  1  Serg.  &  R.  254. 

'  Vide  supra,  g  61* 
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by-law,*  the  remedy  of  the  corporation  at  common  law  being 
by  an  action  against  the  shareholder  to  recover  the  amount 
due  upon  the  stock.^  A  clear  distinction  is  recognized  be- 
tween the  powers  of  corporations  and  that  of  non-incorpo- 
rated societies  to  expel  members.  Where  a  corporation  expels 
a  member,  whether  by  virtue  of  express  power  under  its  char- 
ter, in  pursuance  of  its  by-laws,  or  through  the  inherent  power 
attaching  to  it,  the  courts  will,  at  the  instance  of  the  expelled 
member,  investigate  the  action  of  the  corporation,  determine 
whether  it  acted  in  accordance  with  its  power,  whether  the 
by-laws  were  legal  and  reasonable,  whether  the  expulsion  was 
fair  and  just,  and  whether  the  cause  of  expulsion  was  such 
as  would  produce  an  injury  to  the  corporation.'  As  may  be 
inferred  from  (he  general  constitution  of  clubs,  in  the  absence 
of  any  express  rule,  there  is  no  power  of  expulsion  inherent 
in  the  members  of  a  club,  for  such  a  power  forms  no  part  of 
the  written  contract  by  which  the  members  are  bound;  and 
therefore,  even  an  otherwise  unanimous  vote  of  the  club  ooald 
not  expel  a  member  who  refused  to  resign.^  It  is,  how- 
ever,  usual  for  clubs  to  have  a  rule  giving  the  committee  a 
power  of  requesting  the  resignation,  and  in  case  of  refusal, 
of  expelling  members.  The  common  form  of  what  is  usually 
termed  *^  the  expulsion  clause  "  gives  this  power  to  the  com- 
mittee "  if,  in  the  opinion  of  the  committee,"  or  that  of  a  cer- 
tain specified  number  of  members   of  the  club,  who  shall 

1  Perrin  v.  Granger,  80  Yt.  695 ;  feiture  was  '*  a  tacit  acquieeoenoe  in 

Williams  v.  Lowe,  4  Neb.  882 ;  In  re  and  submission  to  the  by-law."    Cf. 

Long  Island  R.  Co.,  19  Wend.  37;  Knight's  Case,  L.  R.  2  Ch.  821;  Per- 

s.  c.   82  Am.  Dec.  429;   Cartan  v.  rln  v.  Granger,  80  Yt  595;  Eenne- 

Father  Matthew  &c,  Soc.,  8  Daly,  bee  &c.  R.  Co.  v.  Kendall,  81  Me. 

20;  Hill    V,   Nisbet,   100    Ind.   341;  470. 

Westcott  V.  Minnesota   &c.  Co.,  28  ^This  subject  will  be  treated  in 

Mich.  145 ;  Adley  v.  Reives,  2  Maale  detail  in  connection  with  Calls  Ain> 

&  S.  53;  Dixon  v.  Evans,  L.  R.  5  H.  Assessments. 

L.  606 ;  Clarke  v.  Hart,  6  H.  L.  Cas.  >  Hiss  v,  Bartlett,  3  Gray,  468;  S.  a 

633;  Campbell's  Case,  L.  R.  9  Ch.  1;  68  Am.  Dea  768,  and  the  annotar 

Kirk  i;.  NorwUl,  1  Term  Rep.  118.  tions,  772-778. 

See,  however,  Lesseps  v.  Architects'  ^  Laboachere   v.   Wharndiffe,    18 

Co ,  4  La.  Ann.  816,  where  it  was  Ch.  Diy.  846;  S.  a  28  W.  R.   Z^; 

held  that  the  acceptance  of  certifi-  B.  C.  41  L.  T.  638 ;  see  review  of  this 

cates   at   the   foot   of    which  was  case,  Canada  L.  Joar.  Oct.  10^  1881, 

printed  a  by-law  providing  for  for-  /  881. 
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certify  the  same  ia  writing,  "  the  conduct  of  any  member, 
either  in  or  out  of  the  club,  be  injurious  to  the  character 
and  interest  of  the  club,"  with  provisions  for  enforcing  resig- 
nation if  the  request  be  not  complied  with,  sometimes  with 
an  appeal  to  a  general  meeting  of  the  club,  sometimes  with- 
out.^ The  power  of  expelling  a  member  from  a  corpora- 
tion belongs  only  to  the  society  at  large,  unless  the  charter 
or  some  by-law  founded  on  it  transfers  this  power  to  a  select 
few.*  A  religious  society  incorporated  by  voluntary  associa- 
tion is  a  temporal  body,  and  distinct  from  the  church  organ- 
ized from  it,  and  the  society  is  not  liable  for  damages  sus- 
tained by  one  expelled  from  the  church.'  Where  charges  are 
preferred  against  a  member,  who  is  apparently  of  unsound 
mind,  his  failure  to  appear  and  answer  is  not  ex^cused  by  his 
insanity,  and  the  association  may  regularly  proceed,  accord- 
ing to  its  laws,  to  convict  and  punish  him  by  expulsion.*  An 
unjust  resolution  of  expulsion  spread  upon  the  corporate  books 
is  a  libel,  and  any  member  offering  a  resolution  of  that  nature 
for  adoption  at  a  corporate  meeting  is  liable  in  damages  for 
libeL* 

§  84.  Power  of  expulsion  determined  by  constitution  and 
by-laws* — Members  being  bound  by  the  constitution  and  by- 
laws of  the  organization,  their  rights  are  to  be  measured  in 
accordance  therewith;*  and  a  member  may  be  bound  by 

1  Leach's  Clab  Cases,  15,  16.  (N.  S.)  162,  198 ;  Fischer  v,  Raab,  57 

SHassler  v.  Philadelphia  Musical  How.  Pr.  87,  95;  Fitz  v.  Mack,  63 

Assoc.,  (1884)  14  Phila.  238.  How.  Pr.  69,  74;  Elsas  v.  Alford,  1 

s  Hardin  v.  Detroit  Baptist  Church,  City  Ct.  Rep.  128;  Leech  v,  Harris, 

51  Mich.  187;  8.  O.  47  Am.  Bep.  555.  2  Brewst.   571;  Maxey*8  Appeal,  9 

<  Pfeiffer  v.  Weishaupt,  18  Daly,  Week.  N.  Cas.  441.    *•  The  first  case," 

161.  says  Mr.  Leach  (Leach's  Club  Cases, 

*Fawcett    v.     Charles,    (1885)   18  17),  "where  the  power  of  expulsion 

Wend.    473.    Cf»   Adley   v.    Whit-  from  a  club  was  discussed  in  a  court 

stable   Co.,    (1815)   19   Yesey,    804;  of  law  was  in  Hopkinson  v.  Marquis 

Chase  v.  East  Tennessee  &a  R.  Co.,  of  Exeter,  17  L.  T.  Rep.  (N.  S.)  868; 

(1880)  5  Lea,  410.  &  o.  L.  R.  5  Eq.  68,  which  was  a  suit 

*Hyde  V.  Woods,  2  Saw.  655,  658;  against  the   committee   of  a  club, 

affirmed  in  94  U.  S.  528;  Belton  v.  f  rom  which  H.  had  been  expelled  by 

Hatch,  109  N.  Y.  598;  S.  c.  4  Am.  the  vote  of  a  general  meeting,  pray- 

St.    Bep.    495 ;   Maxey's   Appeal,  9  ing  a  declaration  that  so  long  as  he 

Week.  N.  Cas.  441 ;  White  v.  Brown-  should  conform  to  the  rules  of  the 

ell,  2  Daly,  829,  859 ;  s.  0.  4  Abb.  Pr.  club  (which  he  offered  to  do),  he  was 
11 
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amendments  to  and  changes  of  the  rules  subsequently  made 
in  accordance  with  existing  rules.^  So  that  a  member  can  not 
complain  of  an  expulsion  fairly  conducted  under  the  rules  of 
the  association  unless  they  be  kgainst  natural  justice.' 

§  85.  Assent  of  members  to  constltntlon^  by-laws  and 
rules. —  It  is  necessary,  however,  that  a  member  should  have 
assented  to  the  rules  of  the  association  before  he  will  be  bound 

entitled  to  participate  in  the  use  and  T.  81 ;  8.  a  19  Week.  Rep.  256 ;  Lyt- 
enjoyment  of  the  property  and  ef-  tleton  v.  Blackburn,  83  L.  T.  641 ; 
fects  of  the  club,  and  in  its  rights,  White  v.  Brownell,  2  Daly,  829;  s.  a 
privileges  and  benefits,  and  also  that  4  Abb.  Pr.  (N.  S.)  162;  Olerj  v. 
the  defendants  might  be  restrained  Brown,  51  How.  Pr.  92 ;  Fitz  v.  Muck* 
from  excluding  the  plaintiff  from  62  How.  Pr.  69;  Sperry's  Appeal, 
such  rights  and  benefits,  and  from  116  Pa.  St.  891;  Leech  v,  Harris,  3 
removing  his  name  from  the  list  of  Brewst.  571.  "A  man  who  becomes 
members.  The  expulsion  clause  pro-  a  member  of  a  club,  binds  himself 
vided  that  it  was  the  duty  of  the  by  a  written  contract,  which  is  to  be 
committee,  in  case  any  circum-  found  in  the  rules  of  the  club.  Those 
stances  should  occur  likely  to  en-  rules  are  the  laws  from  and  by  which 
danger  the  welfare  and  good  order  his  rights  and  duties  as  a  member 
of  the  club,  to  call  a  general  meet-  are  to  be  ascertained  and  governed, 
ing,  and  in  the  event  of  its  being  If  those  rules  give  (as  aU  club  rules 
voted  at  that  meeting  by  two-thirds  do  give)  an  unlimited  power  of  ex- 
of  the  persons  present  that  the  name  pulsion  to  the  committee  or  to  the 
of  any  member  should  be  removed,  general  body  of  the  club,  the  exer- 
he  should  cease  to  belong  to  the  club,  cise  of  that  power  is'not  a  matter  for 
The  generi^l  principles  were  strongly  the  interference  of  the  law  courts^ 
asserted  that  the  rules  were  the  gov-  provided  that  the  power  be  exercised 
erning  contract  of  the  association,  (i)  in  accordance  with  the  letter  and 
and  that  a  judicial  or  quasi- judicial  spirit  of  the  rules;  (ii)  in  a  bonaflde 
ofSice  was  vested  by  the  rules  in  the  manner  and  not  capricioualy  or  op- 
committee  and  the  general  meeting,  pressively ;  (iii)  in  a  fair  and  impar- 
from  which  in  ordinary  cases  there  tial  manner  in  accordance  with  the 
was  no  appeal.  The  only  limitation  ordinary  principles  of  justice.'^ 
on  the  power  of  the  committee  or  Leach's  Club  Cases,  45,  46b  See  also 
meeting,  being,  that  it  nuist  be  bona  Lambert  v,  Addison,  46  L.  T.  20; 
fide,  and  not  arbitrarily  exercised."  Robinson  v.  Yates  City  Lodge,  86 

^  Note  to  Austin  v.  Searing,  69  Am.  111.  598,  699 ;  Anacosta  Tribe  v.  Mur- 

Dec.  674;  Pouitney  v.  Bachman,  81  bach,  18  Md.  91;  s.  0.  71  Am.  Dea 

Hun,  49.  625 ;  Osceola  Tribe   v.  Schmidt  57 

>  Hopkinson  v.  Exeter,  L.  R.  5  Eq.  Md.  98 ;  Karcher  v.  Supreme  Lodge 

68;  B.  a  87  L.  J.  Ch.  73;  S.  C.  16  Knights  of  Honor,  187  Mass.   86^, 

Week.  Rep.  266;  Dawkins  t;.  Antro-  dl^;  Burt  v.  Grand  Lodge  F.  &  A. 

bus,  17  Ch.  Div.  615;  s.  c.  44  L.  T.  M.,  44  Mich.  208;  People  ex  reL  Cor- 

557;  s.  c.  29  Week.  Rep.  511;  Rich-  rigan  v.  Young  Men*s  Father  Mat- 

ardson-Gardner  v.  Freemantle,  24  L.  thew  Ben.  Soc.  65  Barb,  857. 
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thereby;^  and  while  ordinarily  a  member  in  joining  an  asso- 
ciation is  presumed  to  know  and  to  assent  to  its  rules,'  yet  it 
has  been  held  that  where  the  ceremony  of  expulsion  involved' 
a  battery,  it  could  not  be  lawfully  performed  against  the 
will  of  the  member  to  be  expelled.' 

§  86.  Groands  of  expulsion. —  At  common  law  there  are 
two  safficient  causes  for  the  expulsion  of  members,  to  wit,  the 
commission  of  an  indictable  offense  or  a  violation  of  the  duties 
of  membership/  But  a  member  does  not  forfeit  his  member- 
ship by  failing  to  pay  an  assessment  not  made  in  accordance 
with  the  constitution  of  the  order,  and  the  fact  that  the  assess- 
ment was  made  in  accordance  with  a  custom  of  which  he  is  not 

1' Austin  v.  Searing,  16  N.  Y.  112;  as  clearly  violates  the  fundamental 

s.  c.  69  Am.  Dec.   665,  and  note,  objects  of  the  association  and  if  per- 

673;  Leech  v,  Harris,  (1869)  2  Brewst.  sisted  in  and  allowed  would  thwart 

571 .  t}ioee  objects,  or  bring  the  association 

'Note   to   Austin  v.   Searing,  69  into  disrepute.    Otto  v.  Journeyman 

Am.   Dec.  665;  a  C.  16  N.  Y.  112;  Tailors' P.  A:  B.  U,  (1888)  75  Gal.  808; 

White  V.  Brownell,  2  Daly,  829;  &.  C.  8.  C.  7  Am.  St.  Rep.  156,  159.     As 

4  Abb.  Pr.  (N.  S.)  162.  the  words  of  the  usual  expulsion 

^  State  V,  WiUiams,  75  N.  C.  184.  clause  —  '*  conduct  either  in  or  out 

^Bagg's  Case,  (1816)  11  Coke,  94,  of  the  club '*  — imply,  the  conduct 
99;  Rex  V,  Town  of  Liverpool,  (1759)  for  which  the  member  of  a  club  is 
2  Bur.  728,  782 ;  State  v.  Chamber  of  expelled,  need  not  have  any  direct 
Commerce,  (1865)  20  Wis.  68 ;  People  connection  with  the  club.  It  may, 
9.  New  York  Commercial  Assoc,  indeed,  be  a  circumstance  suggest- 
(1864)  18  Abb.  Pr.  271;  People  v.  ing  malice,  if  the  conduct  which 
Chicago  Board  of  Trade,  (1867)  45  forms  the  ground  of  expulsion  is  not 
HL  112.  Cf,  Smith  v.  Smith,  (1818)  of  such  a  nature  as  to  give  **  reason- 
8  Desaus.  Eq.  557 ;  Woolsey  v,  Inde-  able  and  probable  "  cause  for  the  in- 
pendent  Order  &c.,  (Iowa,  1883)  1  terference  of  the  committee  or  club. 
Am.  &  Eng.  Corp.  Cas.  172;  Fisher  But  this  is  a  question  for  the  jury  or 
r.  Keane,  (1878)  11  Ch.  Di v.  858 ;  judge  sitting  as  a  jury,  in  each  case ; 
Ghirdner  v,  Freemantle,  19  W.  R.  256 ;  and  in  the  absence  of  proved  malice,. 
People  V.  New  York  Cotton  Ebc-  the  fact  that  the  action  complained 
chaDge,  (1876)  8  Hun,  216 ;  Dean  v,  of,  neither  took  its  origin  in  the  club,. 
Bennett,  L.  B.  6  Ch.  489.  The  right  nor  had  any  connection  or  reference 
of  expulsion  from  associations  of  to  a  club,  is  not  a  reason  against 
this  character  may  be  based  and  up-  the  exercise  of  the  discretionary 
held  upon  two  grounds:  1.  A  viola-  power  vested  in  the  committee  by 
tion  of  such  of  the  established  rules  an  expulsion  clause.  Labouchere  v. 
of  the  association  as  have  been  sub-  Wharncliffe,  18  Ch.  Div.  846;  s.  c. 
scribed  or  assented  to  by  the  mem-  28  W.  R.  867;  s.  a  41  L.  T.  688;  see 
bers,  and  as  provide  .expulsion  for  review  of  this  case  in  Canada  L» 
such  violation.   2.  For  such  conduct  Jour.,  Oct  15,  1881,.  881.. 
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shown  to  have  had  knowledge,  is  not  sufficient  to  justify  his 
expulsion  for  non-payment  thereof.^ 

§  87.  Safflclency  of  grounds  of  expnislon  not  to  be  ques- 
tioned judicially. —  Where  the  constitution  or  by-law  of  a 
voluntary  association  provide  for  expulsion,  a  court  will  not 

.  interfere  unless  it  appears  that  the  rules  were  immoral,  con- 
trary to  public  policy,  or  in  contravention  of  the  law  of  the 
land,  that  the  rules  were  not  observed,  that  there  was  mala 
fides  or  malice  in  arriving  at  the  decision,  or  that  the  decision 

.  was  made  without  notice  and  an  opportunity  to  be  heard;' 
nor  except  in  case  of  the  rules  being  against  natural  justice, 
will  the  court  pass  upon  their  reasonableness.'  In  the  matter 
of  expulsion,  the  society  acts  in  a  ^^^o^^judicial  character, 
and  so  far  as  it  confines  itself  to  the  exercise  of  the  powers 
vested  in  it,  and  in  good  faith  pursues  the  methods  prescribed 
by  its  laws,  such  laws  not  being  in  violation  of  the  laws  of 
the  land  or  any  inalienable  right  of  the  member,  its  sentence 

1  Underwood  v,  Iowa  Legion  of  suit,  on  the  ground  that  facts  ex- 
Honor,  66  Iowa,  134.  isted,  which,  if  brought  to  the  notice 

3  Note  to  HisB  u  Bartlett,  63  Am.  of  the  tribunal,  would  haye  war- 

Dea  776 ;  note  to  Austin  v.  Searing,  ranted  a  different  decision.   Groeve- 

69  Am.  Dec.  677 ;  Niblack  on  Mutual  nor   v.    United   Soc    of  Believers, 

Benefit  Societies,  §§  69-62;  Hutchin-  118  Mass.  78;  Dolan  v.  Ck>urt  Good 

son  v.  Exeter,  L.  B.  5  £q.  63 ;  &  c.  Samaritan,  128  Mass.  487."    Lyttle- 

87  L.  J.  Ch.  173;  S.  C.  16  Week.  Rep.  ton  v.  Blackburn,  33  L.  T.  641 ;  s.  a 

266;  Dawkins  v.  Antrobus,  17  Ch.  45  L.  J.  Ch.  219;  Lambert  v.  Addi- 

Div.  615;  S.  a  44  L.  T.  557;  S.  a  29  son,  46  L.  T.  20;  White  v.  BrowneU, 

Week.  Rep.  511;  Gardner  v.  Free-  2  Daly,  829;  s.  a  4  Abb.  Pr.  (N.  S.) 

mantle,  24  L.  T.  81;  S.  C.  19  Week.  162;  Oleryv.  Brown,  51  How.  Pr.  92; 

Rep.  256 ;  Karcher  v.  Supreme  Lodge  People  ex^  rel,  Corrigan  v.  Youn^ 

K.  of  H.,  (1884)  187  Mass.  868,  872,  Men*s  Father  Matthew  Ben.  Soc.  65 

where  Field,  J.,  delivering  the  opin-  Barb.  867;  Sperry's  Appeal,  116  Pa. 

ion  of  the  court  said,  the  plaintiffs  St.  891 ;  Leech  v,  Harris,  2  Brewat. 

intestate   '*  was   suspended  by  the  571 ;  Burt  v.  Grand  Lodge  F.  &  A. 

tribunal  which  he  had  chosen  to  de-  M.   44   Mich.   208;  Karcher  9.   Su- 

termine  the  question  according  to  preme  Lodge  K.  of  H.,  187  Mass.  868» 

the  rules  to  which  he  assented  in  be-  872. 

coming  a  member,  and  he  received  '  Note  to  Austin  v.  Searing,  68  Am. 

notice  of  the  proceedings.    The  ao-  Dec.  672;  Hirschl  on  Fraternities,  68; 

tion  of  this  tribunal,  according  to  its  Niblack  on  Mutual  Benefit  Societieo^ 

rules,  on  a  question  which  it  had  au-  §  25 ;  Kehlenbeck  v,  Logeman,  10 

thority  to  decide,  honestly  taken,  Daly,  447-448;  Elsas  v.  Alford,   1 

after  the  requisite  notice  to  him,  can  City  Ct.  Rep.  128. 
not  be  collaterally  reviewed  in  this 
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is  conclasive  like  that  of  a  judicial  tribunal.^  The  decision  of 
the  members  of  a  beneficial  society,  or  of  a  tribunal  provided 
for  by  its  laws,  as  to  the  claim  of  a  member  to  benefits,  is 
within  the  general  rule  above  considered,  conclusive,  if  made 
in  good  faith.*  The  courts  will,  however,  decide  whether  the 
ground  for  expulsion  is  well  taken.'  Accordingly  a  member 
of  an  unincorporated  association  who  is  expelled  therefrom, 
nominally  for  an  offense  which  would  warrant  expulsion,  but 
in  reality  for  an  offense  which,  by  the  rules  of  the  association, 
is  punishable  only  by  fine,  will  be  re-instated  by  the  courts.^ 
In  an  important  case  in  Kew  York,  an  expelled  member  of 
the  Union  Club  of  New  York  City  brought  an  action  to  have 
the  resolution  of  expulsion  declared  null  and  void.  The  gov- 
ernment of  the  club  was  in  charge  of  a  committee  which  had 
power  to  expel  members  from  the  club  by  ballot.  A  rule  de- 
clared that  the  proceedings  of  the  meetings  of  this  committee 

^Otto  V,  Journeyman  Tailors'  P.  which  a  member  is  ezpeUed  was 
&  B.  XJ.,  (1888)  75  Cal.  808;  &  O.  7  such  as  to  justify  his  expulsion  can- 
Am.  St  Rep.  156,  159,  citing  Com-  not  be  reviewed  by  the  courts,  un- 
monwealth  v.  Pike  Benevolent  So-  less  the  action  of  the  expelling 
dety,  8  Watts  &  S.  250;  Burt  v.  committee  appears  to  have  been 
Grand  Lodge,  F.  &  A.  M.,  44  Mich,  capricious  or  corrupt.  Loubat  ik 
208;  Bobinson  t;.  Gates  City  Lodge,  Le  Boy,  15  Abb.  N.  Cas.  1. 
86  m.  598.  *'  It  is  clear  that  every  2  Fitz  v.  Muck,  62  How.  Pr.  69 ; 
member  has  contracted  to  abide  by  Torrey  v.  Baker,  1  AUen,  120 ;  and 
that  rule,  which  gives  an  absolute  see,  where  the  society  is  incorpo- 
discretion  to  two-thirds  of  the  mem-  rated,  Anacoeta  Tribe  v,  Marbach, 
-bers  present  to  expel  any  member.  18  Md.  91;  s.  C.  71  Am.  Dec.  625; 
Such  discretion  must  not  be  a  capri-  Osceola  Tribe  t;.  Schmidt,  57  Md.  98. 
clous  or  arbitrary  discretion.  But  if  The  right  of  different  persons  claim- 
the  decision  has  been  arrived  at  ing  to  represent  a  subordinate  lodge 
bona  fide  without  any  caprice  or  m-  of  an  order  are  to  be  determined 
proper  motivCy  then  it  is  a  judicial  by  the  constitution  of  the  grand 
opinion  from  which  there  is  no  ap-  lodge.  Chamberlain  v,  Lincoln,  129 
pedL    None  but  the  members  of  the  Mass.  70. 

club  can  know  the  little  details  which  'Otto  v.  Journeyman  Tailors'  P. 

are  essential  to  the  social  weU-being  &  B.  XJ.,  (1888)  75  Cal.  808;  s.  C.  7 

of  such  a  society  of  gentlemen,  and  Am.  St.  Rep.  166,  159,  citing  Hirschl 

it  must  be  a  very  strong  case  that  on  Law  of  Fraternities,  55 ;  Savan- 

would  induce  this  court  to  interfere."  nah  Cotton  Exchange  v.  State,  54 

Hopkinson  t?.  Exeter,  17  L  T.  Rep.  Ga.  668. 

(N.  S.)  868.     ••  Proprietary  Clubs,"  7  *  Otto  v.  Journeyman  Tailors*  R 

Ry.  &  Corp.  L.  J.  438,    The  question  &  B.  U.,  (1888)  75  CaL  308;  a  C.  7 

of  whether  the  moral  conduct  for  Am.  St.  Bep.  156. 
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should  be  strictly  private,  and  it  was  held,  that  a  member  of 
the  committee  could  not  be  interrogated  as  to  what  took  place 
within  the  committee,  nor  as  to  his  reasons  for  his  vote,  nor 
as  to  what  he  deemed  proper  and  suflScient  ground  for  the  ex- 
pulsion of  a  member ;  that  the  minutes  and  reports  in  writing 
of  the  committee  afforded  the  best  evidence  of  what  took 
place  therein.^ 

§  88.  The  member  entitled  to  notice  and  a  hearing. —  A 

member  of  a  voluntary  association  can  not  be  legally  expelled 
without  notice  and  an  opportunity  of  meeting  the  charges 
preferred  against  him.^    It  is  not  necessary  that  he  should  re- 

1  Loubat  V.  Le  Roy,  65  How.  Pr.  officers  in  the  army  take  upon  them- 

188 ;  B.  0.  40  Hun,  646.  selves  to  decide  ex  parte  without 

>  Knights  of  Honor  Supreme  Lodge  notice  to  the  member  accused,  and 

V.  Johnson,  (1882)  76  Ind.  110;  De-  without    hearing   all   the    circum- 

lacy  V,  Neuse  River  Nav.  Co.,  (1821)  stances  of  the  case,  that  his  offense 

1  Hawks,  (N.  C.)274;  Southern  Plank  is,  in  the  words  of  the  rule,  'of  so 

R  Co.  V.  Hixon,  (1854)  5  Ind.  165;  grave  a  character  as,  in  the  interests 

Niblaok  on  Mutual  Benefit  Societies,  of  the  club,  to  warrant  his  immedi- 

8  65 ;  Lines  v.  Wylie,  1  Car.  &  K.  ate  expulsion.'    More  than  that,  the 

dS7;  Labouchere  v.  Whamcliffe,  18  expulsion  is  to  take  effect  'unless 

Ch.  Div.  846 ;  Wachtel  v,  Noah  Wid-  twenty  members  of  the  club  shall 

ows'  &  O.  Soc.,  (1881)  84  N.  Y.  28, 81,  within  twenty-one  days  demand  an 

where  Danforth,  J.,  said:  *'Li  the  extraordinary  general    meeting   to 

absence  of  any  agreement  by  the  take  the  conduct  of  the  offending 

member   or   any  provision  in  the  member  into  consideration.'    It  is 

charter  or  by-laws,  for  a  different  said  that  under  the  latter  part  of  the 

mode  of  service,  it  should  be  made  rule  there  is  an  appeal  to  a  general 

personally,  as  required  at  oommon  meeting.    But  what  appeal?    It  by 

law,  where  the  object  is  to  deprive  a  no  means  follows  that  a  man  can  get 

party  of  his  rights  or  property ;  or  if  twenty   members   as   a  matter    of 

that  can  be  dispensed  with,  then  in  course  within  any  twenty-one  days ; 

such  other  mode  as  wiU  be  most  and  if  he  does,  he  does  not  appeal  to 

likely  to  effect  its  object;"  Fitz  v,  an  ordinary  tribunal.   One  blackball 

Muck,  62  How.  Pr.  69,  74 ;  Downing  in  ten  is  to  exclude,  so  that  if  nine- 

V,  St.  Columba's  &c.  Soc.,  10  Daly,  tenths  of  the  members  at  that  meet- 

262;  notwithstanding  the  rules  do  ing  shall  be  of  opinion  that  the  man 

not  expressly  provide  for  notice.   In  has  been  unjustly  expelled,  the  votr 

Fisher  v,  Keane,  (1878)  11  Ch.  Div.  ing  being  by  ballot,  his  character 

353;  8.  O.  49  L.  T.  Ch.  11;  8.  0.  41  will  still  be  blasted  before  the  world 

L.  T.  885,  it  is  said:  "But  I  ought  at  large.    Oqe  must  recoUect,  too, 

not  to  part  with  the  case  without  that  the  meetings  of  clubs  are  not 

aAso  giving  my  opinion  on  the  second  always  fair  for  another  reason  quite 

ground  of  complaint:  that  a  com-  independently  of  any  personal  Im- 

mittee  of  English  gentlemen   and  propriety  of  conduct  on  the  part  of 
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quest  to  be  heard.^  Bat  if  he  has  been  fully  heard,  he  can  not 
raise  technical  objections  not  affecting  his  rights.'  And  a 
neglect  to  notify  the  member  of  the  time  when  the  commit- 
tee's report  will  be  presented  and  considered,  will  not  neces- 
sarily invalidate  the  expulsion  if  the  member  has  been  fully 
heard.'  If,  however,  a  member  admits  the  offense  warrant- 
ing his  expulsion,  it  is  then  not  necessary  that  he  should  have 


the  membera.  •  •  •  Some  ma7  of  re-considering  this  matter  in  a 
aay,  *WeU,  so-and-so  is  a  man  we  fair  and  impartial  spirit."  Jndg- 
ought  to  get  rid  of,  and  I  shaU  put  ment  for  plaintiff,  with  oosts.  In 
in  a  black  ball.'  Another  may  say,  the  case  of  Labouchere  v.  Wham* 
*  Oh,  we  most  support  the  committee;  diffe,  18  Ch.  Div.  846,  no  new  princi* 
they  have  acted  to  the  best  of  their  pies  are  laid  down,  but  it  is  a  strik- 
jadgment.  They  are  all  honorable  ing  example  of  the  necessity  of  a 
men,  men  in  whom  we  have  the  committee  or  club,  when  carrying 
greatest  confidence.  If  we  do  not  out  a  guom-judicial  proceeding,  to 
support  them,  they  will  resign,  and  do  so  in  strict  accordance  with  the 
it  wiU  break  up  the  club ;  I  shall  put  rules  under  which  they  profess  to 
in  a  black  ball.'  It  is  not  like  an  ap-  be  acting,  especially  in  regard  to 
peal  to  a  judicial  tribunal,  ov  even  giving  due  notice  of  meetings  and 
to  a  gricwi-judicial  tribunal.  As  I  of  the  charges  to  be  met  This  case 
said  before,  it  behooves  a  committee  came  before  Sir  Gkorge  Jessel,  Master 
who  are  a  judicial  or  guasi-judicial  of  the  Rolls,  on  28th  of  November, 
tribunal,  to  be  very  careful  before  1879,  on  motion  for  an  injunction 
they  expose  one  of  their  fellow  mem-  to  restrain  the  defendants,  the  com- 
bers to  such  an  ordeal.  A  commit-  mittee  of  the  Beefsteak  Club,  from 
tee  ought  not,  as  I  understand  it,  interfering  with  the  enjoyment  by 
according  to  the  ordinary  rules  by  the  plaintiff  as  a  member  of  the 
which  justice  should  be  administered  club  of  the  use  and  benefit  of  the 
by  committees  of  clubs,  or  by  any  club  and  the  buildings  and  property 
other  bodies  of  persons  who  decide  thereof.  Leach's  Club  Cases,  88. 
upon  the  conduct  of  others,  to  blast  See  also,  review  of  the  case  in  Can- 
a  man's  reputation  forever  — per-  ada  Im  Jour.,  Oct.  15,  1881,  881. 
haps  to  ruin  his  prospects  for  life,  i  Loubat  v,  Le  Roy,  40  Hun,  040 ; 
without  giving  him  an  opportunity  s.  a  15  Abb.  N.  Cas.  1. 
of  either  defending  or  palliating  his  ^  Loubat  v.  Le  Roy,  40  Hun,  646; 
conduct.  In  my  opinion  upon  this  &  a  15  Abb.  N.  Cas.  1.  The  notice 
ground  also,  the  committee  have  may  be  waived ;  but  it  is  held  that 
not  acted  properly  or  fairly.  I  have  the  accused  does  not  waive  it  by  at- 
no  doubt  they  acted  according  to  the  tending  a  meeting  and  entering  on 
best  of  their  judgment,  and  with  his  defense.  Downing  v.  St.  Colum- 
the  utmost  desire  to  do  what  was  ba's  &c.  Soc.,  (1884)  10  Daly,  262;  a 
right,  but  I  think  that  they  have  somewhat  questionable  ruling. 
made  a  mistake,  and  that  the  right  >  Loubat  v,  Le  Roy,  (1885)  40  Hun, 
course  is  to  grant  an  injunction,  so  546 ;  S.  e.  15  Abb.  N.  Cas.  1 ;  S.  a  65 
that  they  may  have  an  opportunity  How.  Pr.  188. 
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a  formal  hearing  and  trial,  because  he,  in  effect,  pleads  guilty.^ 
It  has  been  held  that  under  a  provision  of  the  superior  body 
of  a  benevolent  association  guarantying  a  fair  hearing  to 
every  member  before  expulsion,  except  where  such  member 
has  been  expelled  from  the  subordinate  lodge  of  which  he  was 
a  member,  one  who  is  expelled  from  the  subordinate  lodge 
may  be  expelled  from  the  superior  body  without  notice.*  A 
member  of  a  corporation  having  capital  stock  is  entitled  to 
notice  of  a  purposed  forfeiture  of  his  shares,  which  most  state 
the  amount  due  thereon,  the  time  within  which  payment  is  to 
be  made  and  the  place  of  the  forfeiture  sale,'  and  legal  tender 
at  any  time  before  actual  sale  will  entitle  the  shareholder  to 
stay  or  set  aside  the  forfeiture.^  For  notice  of  forfeiture  is 
not  equivalent  to  actual  forfeiture.  There  must  be  a  due  dec- 
laration thereof  and  sale.* 


I  Mozey*B  Appeal,  9  Week.  N.  Gas.  480;  8  Vio.  ch.  16,  §  80;  Knight's 

441.  Case,  L.  R  2  Ch.  831 ;  Birmingham 

spfeiffer  v.  Joerges,  13  Dalj,  161.  &c  Ry.  Co.  v.  Locke,  1  Q.  B.  256; 

'Lake  Ontario  &c,  R.  Co.  v.  ^Ma-  Watson   v.    Eales,    28    Beav.    294; 

son,  16  N.  Y.  451 ;  Lexington  &c.  R.  where  the  time  of  forfeiture  was 

Co.  V,  Chandler,  18  Met.  811 ;  Missis-  stated  to  be  Monday  the  9th,  that 

sippi  &c.  R.  Co.  V,  Qaster,  40  Ark.  455 ;  date  falling  on  a  Friday,  and  the 

Ratland  Ac  R.  Co.  v.  Thrall,  (1863)  notice  held  insufficient.    Cf.  Bangs 

85  Vt.  536,  546,  where  it  was  held  v.  Duckinfield,  18  N.  Y.  592 ;  Scbeneo- 

that  the  contents  of  the  published  tady  &c.  R.  Co.  v.  Thatcher,  11  N.  Y. 

notice  is  material  upon  an  issue  as  102;  Eppes  t^.  Mississippi  &c.  R.  Ca, 

to  the  validity  of  the  forfeiture  sale,  85  Ala.  88 ;  New  Albany  &c.  R.  Co. 

the  court  saying:  "The  subscriber,  v.  McCormick,  10  Lid.  499;  s.  C.  71 

by  incorporating  this  [the  statutory  Am.  Dec.  887.    As  to  railway  cor- 

requirement  of  notice]  into  his  sub-  porations  see  N.  Y.  Laws  of  1850, 

scription,  secures  this  notice  as  a  ch.  140,  §  7,  as  amended  by  N.  Y. 

condition  precedent,   without  com-  Laws  of  1875,  ch.  108,  §  8. 
pliance  with  which  he  is  not  liable       <  MitcheU  v,  Vermont,  67  N.  Y.  280, 

to  suit.    Hence  proof  of  a  publica-  holding  also  that  tender  of  a  check 

tion  containing  notice  of  these  facts  was  sufficient;  Walker  v.  Ogden,  1 

is  indispensable  to  maintain  the  suit.  Biss.  287 ;  Sweeney  v.  Smith,  L.  lEL 

The  newspaper  which  contains  the  7  Eq.  824. 

notice  is  clearly  the  best  evidence  of  ^  Water  Valley  Manuf.  Co.  t^.  Sea- 
its  publication  and  contents."  Lex-  man,  58  Miss.  655;  Macon  &c.'R„  Co. 
ington  &c.  R.  Co.  v.  Staples,  71  Mass.  v.  Vason,  57  Oa.  814 ;  Cockerell  v, 
620;  Lewey*s  Island  R.  Co.  v.  Bol-  Van  Dieman's  Land  Co.,  Lb  R.  26 
ton,  48  Me.  451 ;  s.  c.  77  Am.  Dec.  C.  P.  203 ;  Biggs'  Case,  L.  R.  1  Eq. 
236;  Hear  ton  v,  Cincinnati  &c.  R.  809.  But  see  Knight's  Case,  L.  B. 
Co.,  16  Ind.  275;  8.  a  70  Am.  Dec.  2  Ch.  821. 
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/ 

§89.  Of  the  notice  —  Nature  and  serrice  thereof.— If  a 

certain  notice  is  prescribed  by  the  constitution  and  by-laws, 
the  expulsion  is  invalid,  if  it  be  not  given  or  waived.^  And 
where  the  rules  of  an  association  imply  that  notice  shall  be 
given  on  assessments  becoming  due,  there  can  not  be  a  forfeit- 
ure of  membership  for  non-payment  without  notice.'  The 
notice,  it  seems,  should  be  served  personally,  if  the  constitu- 
tion or  by-laws  do  not  provide  for  a  different  mode  of  service.* 
But  where  the  intent  appears,  from  the  by-laws  of  a  mutual 
aid  association,  to  be  that  the  mailing  of  the  notice  of  an  as- 
sessment shall  fix  the  liability  of  the  member,  his  rights  may 
be  forfeited,  although  through  a  miscarriage  of  the  mail  the 
notice  failed  to  reach  him.*  Where  a  by-law  of  a  mutual  re- 
lief society  provides  for  notice  of  assessments  by  the  local 
secretary  to  members  and  another  by-law  declares  that  a 
member,  by  a  failure  to  pay  after  notice  by  the  general  secre- 
tary, shall  forfeit  his  right  to  benefit;  a  member  is  entitled  to 
a  notice  from  both  secretaries,  and  a  card  on  which  the  name 
of  the  general  secretary  is  printed,  but  which  is  filled  up  and 

1  Washington   Beneficial   Soc.    v.  Wachtel  v.  Noah  Widows' &  0.  Soc, 

Baeher,  20  Pa.  St.  425.  (1881)  84  N.  Y.  28;  s.  c.  9  Daly,  476; 

<  Covenant  Mot.  Benefit  Aasoa  v.  a  o.  88  Am.  Bep.  478. 

Spies,  114  IlL  468.    Thus,  a  by-law  *  Wachtel  v.  Noah  Widows'  &  O. 

of  a  benevolent  association,  whose  Soc.,  (1881)  84  N.  Y.  28,  81,  quoted 

members    had    pecuniary    interest  aupraf  p.  166.     As  to  pei*8onal  serv- 

therein,  made  provision  for  a  fine,  ice  of  notice,  service  by  letter  and 

in  case  of  a  member  failing  to  give  by  publication,  see  further :  Schenec- 

notice   of   a   change  of   residence,  tady  &o.  Plank  Road  Co.  v,  Thatcher, 

Another  by-law  provided  that  no-  11  N.  Y.  102;  Mississippi  &c.  R  Co. 

feioe  should  be  given  to  each  mem-  v.  G^aster,  20  Ark.   455 ;  Lexington 

ber  who  should  be  six  months  in  &c.  R.  Co.  v.  Chandler,  18  Met.  811 : 

arrears,  calling  his  attention  to  the  Lewey's  Island  R.  Co.  v,  Bolton,  48 

fact  that  he  should  be  stricken  from  Me.  451;   s.  0.  77  Am.  Dec.   236; 

the  roU  in  case  he  should  not  pay  Knight's  Case,  2  Cb.  821 ;  Birming- 

his  dnes  in  thirty  days.    A  member  ham  &c.  R.  0>.  v.  Locke,  1  Q.  B. 

changed  his  residence  without  giv-  256;  South  Staffordshire  Ry.  Go,  v, 

ing  notice,  and  it  was  held  that  he  Burnside,   5  Ex.   129 ;  Cockerell   v, 

could  not  be  expelled  without  a  per-  Van  Dieman's  Land  Co.,  26  L.  J. 

tonal  service  of  notice  upon  him,  C.  P.  208 ;  Graham  v.  Van  Dieman's 

there  being  neither  agreement  nor  Land  Co.,  1  Harl.  &  N.  541. 

provision  in  the  charter  or  by-laws  ^  Weakly  v.  Northwestern  Benev- 

for   a   different   mode   of   service,  olent  &c.  Assoa,  19  lU.  A  pp.  827. 
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addressed  by  the  local  secretary,  is  not  sufBicient  to  constitute 
a  notice  from  the  general  secretary.' 

§90.  Expulsion  to  be  at  a  regular  meeting — Of  the 
quorum. —  A  member  can  not  be  lawfully  expelled  at  an  ir- 
regular meeting  of  which  He  had  no  notice.'  And  it  is  requi* 
site  that  a  quorum  of  the  committee  be  present.'  But  where 
the  constitution  of  a  club  provides  that  a  member  may  be  ex- 
pelled by  a  two-thirds  vote  of  the  governing  committee,  and 
that  a  majority  of  the  members  of  the  committee  shall  con- 
stitute a  quorum,  a  two-thirds  vote  of  a  quorum  of  the  com- 
mittee as  it  existed  at  the  time  of  the  vote,  is  sufficient, 
although  vacancies  exist.^  In  proceedings  for  the  expulsion 
of  a  member,  one  of  the  governors  of  the  club  is  not  disquali- 
fied from  taking  part  because  he  is  a  relative  of  the  member 
whom  it  is  sought  to  expel.*  An  irregularity  under  the  by- 
laws, in  the  appointment  of  the  committee  to  try  a  member, 
is  waived  by  the  appearance  of  the  accused,  who  having 
knowledge  of  the  irregularity,  does  not  object  thereto.* 

§  91.  Of  the  nature  of  the  inquiry  before  the  committee. 

In  order  to  disfranchise  a  member  of  a  voluntary  association, 
the  offenses  charged  must  be  stated  as  found  after  a  formal 
investigation,  and  not  rest  on  inference  alone.^  Nor,  it  has 
been  held,  has  a  society  the  right  to  expel  a  member  merely 
because  he  does  not  appear,  and  without  proving  the  charges 
against  him ;  even  if  he  does  not  appear,  proof  should  be  re- 
quired of  his  offense.*    But  while  the  committee  must  not  act 

iPayn  v.  Rochester  Mut.  Belief  » Loobat  v.  Le  Boy,  (1885)  40  Hun, 

Soc,  17  Abb.  N.  Gas.  53.  646;  B.  a  15  Abb.  N.  Gas.  1. 

a  Medical  &  Surgical  Soc.  r.  Weath-  «Sp€rry'8  Appeal,  116  Pa.  St.  891. 

erby,   (1885)  75  Ala.  248,   where  it  ^Schweiger  v.  Yoightlander  Be- 

was  held  also  that  declaring  a  mem-  nevolent  Assoc.,  (1883)  13  Phila.  lia 

ber  to  have  forfeited  his  membership  ^  People  ex  rel,  0>rrigaQ  v.  Young 

at  a  meeting  other  than  the  one  spe-  Men's  Father  Matthew  Ben.  Soc,  65 

ciaUj  designated  by  the  constitution  Barb.  357.     In  the  leading  English 

for  the  purpose,  and  of  which  he  case  on  this  subject,  Labouchere  v. 

had  notice,  is  ground  for  a  mandamus  WharnclifTe,  13  Ch.   Div.  846,  the 

to  compel  his  restoration.  Master  of  the  Bolls  after  reading  the 

*  Lou  bat  V,  Le  Boy,  (1885)  40  Hun,  rule  of  the  club  providing  for  ezpal- 

546;  8.  c.  15  Abb.  N.  Gas.  1.  sion   "after   inquiry,"  said:    ••  The 

^  Loubat  V.  Le  Boy,  (1886)  40  Hun,  committee  are  not  to  form  an  opin- 

546 ;  8.  c.  15  Abb.  N.  Gas.  1.  ion  without  inquiry.    They  are  not 


§01.3  BZFULSION  FfiOM  MSMBSRSHIF.  171 

without  evidence,  yet  in  taking  evidence  thej  need  not  do  so 
in  legal  form,  nor  are  they  obliged  to  take  only  such  evidence 
as  would  be  admissible  in  a  court  of  justice.  They  may  take 
cognizance  of  matters  of  public  notoriety  not  directly  before 
them,  and  though  they  may  "  set  down  naught  in  malice,"  yet 
they  may  take  general  repute  into  account  in  aggravation  of 

to  take  up  a  newspaper  and  see  that    ooght  to  be  turned  out  of  the  club/ 
A.  B.  has  written  a  letter  which    which  was  what  they  bad  to  con- 
thej  may  consider  scandalous,  or    aider.    Nothing  of  the  sort.    They 
that  C  D.  has  been  brought  up  in  a    wrote  him  a  letter,  stating  his  letter 
poUoe  court  for  drunkenness.'*    For    of  accusation  of  the  4th  instant,  and 
it  might  weU  happen  that  the  wrong    stating  that  a  committee  would  be 
man  was  charged,  because  it  was    held  to  consider  the  matter  of  the 
weU  known  that  men  had  giyen  the    letter,  and  that  in  the  meantime  he 
name  of  a  friend  or  an  enemy.    In-    must  undertake  not  to  make  any 
quiry  meant  inquiry  into  the  facts,    attack  on  any  member  of  the  club 
and  also  into  whatever  excuse  or    in  his  publication.   There  was  reaUy 
reason  might  be  given  by  the  mem-    no  inquiry.    Even  now  I  am  unable 
her  whose  conduct  is  to  be  inquired    to  say  what  the  exact  nature  of  the 
into.     They  should  have  given  no-    charge  against  Mr.  Labouchere  was. 
tioe,  if  they  could,  to  the  member    Three  have  been  suggested.    There 
that  his  conduct  was  about  to  be  in-    was  his  conduct   as   regarded  the 
quired  into,  and  should  have  given    matter  of  the  assault,  or  alleged  as- 
him  an  opportunity  of  stating  his    sault ;  there  was  his  conduct  of  writ- 
case  to  thenu  And  this  is  not  merely    ing  the  letter  to  Mr.  Lawson ;  and 
a  legal  interpretation  of  the  rule,    there  was  his  conduct  of  publishing 
but  is,  no  doubt,  what  the  framers    that  letter  in  Truth;  but  I  am  in  the 
of  the  rule  meant  to  convey  by  it.    dark  as  to  whether  any  one  charge 
* '  Is  this  what  the  committee  did?    singly,  or  the  three  charges  together, 
All  they  did  was  this  —  they  had    were  considered  sufficiently  proved 
brought  before  them  a  lietter  written    to  the  satisfaction  of  the  meeting." 
by  the  plaintiff  complaining  of  the    Inquiry  there  did  not  appear  to  have 
conduct  of  another  member  to  him    been    of   any   sort   or   description, 
as  being  injurious  to  the  club,  and    either  with  or  without  notice,  and  it 
they  had  also  brought  before  them  a    appeared  to  him  that  the  committee 
newspaper,  of  which  the  plaintiff    was   not  justified  in  acting  under 
was  the  proprietor,  containing  a  let-    Rule  20.     "I  state  this  for  the  in- 
ter as  to  the  terms  of  which  I  wiU    formation  of  the  committees  of  all 
not  express  an  opinion.    But  they    clubs,  that  where  it  depends  on  the 
did  not  tell  Mr.  Labouchere  that  his    judgment  of  the  committee,  where 
conduct  was  brought  before  them ;    there  is  no  power  of  appeal  given  to 
and  though   they  adjourned  their    anybody,  it  is  most  important  that 
meeting  to  a  future  day,  and  wrote    the  materials  on  which  that  judg- 
him  a  letter  in  the  meantime,  they    ment  was  formed  should  be  actually 
did  not  say,  '  Your  conduct  will  be    asserted.    Of  course,  that  could  only 
inveetigated    at  the  next  meeting,    be  done  by  a  proper  inquiry,  with 
and  we  sbaU  consider  whether  you    notice  to  the  accused,  and  taking,  I 
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any  act  then  before  them.  In  fact,  they  may  do  —  what  a 
court  of  justice  may  not  —  take  evidence  of  bad  character, 
not  only  for  the  purpose  of  passing  sentence,  but  also  for  the 
purposes  of  trial,  so  long  only  as  they  £^re  honafide  convinced 
in  their  own  minds  of  the  truth  of  the  facts,  and  are  so  con- 
vinced as  reasonable  beings.^ 

§  92.  Sources  of  jurisdietion  of  courts  of  equity. —  It  is 

an  ancient  and  well  established  rule  of  English  law  that  no 
person  shall  be  dispossessed  of  a  place  of  profit  or  honor,  or 
be  deprived  of  rights  which  he  has  acquired  by  contract 
or  otherwise,  without  a  fair  trial,  and  without  the  exercise  of 
a  hona  fide  and  sound  discretion  on  the  part  of  those  who 
claim  the  power  so  to  dispossess  or  deprive  him.'  It  has 
been  said,  on  the  other  hand,  that  the  source  of  equitable  ju- 
risdiction is  in  some  infringement  of  the  property  rights  of 
members;'  that  while  the  court  will  interfere  for  the  purpose 
of  protecting  property  rights  of  members  of  unincorporated 
associations  in  all  proper  cases,  and  when  it  takes  jurisdic- 
tion, will  follow  and  enforce,  so  far  as  applicable,  the  rules 
applying  to  incorporated  bodies  of  the  same  character,*  yet 
that  where  no  property  rights  are  involved,  there  is  no  juris- 
diction.* 

do  not  say  legal  evidence,  or  that  &B.  U.,  (1888)  75  Cal.  808;  8.  a  7 
evidence  not  strictly  legal  ought  not  Am.  St.  Bep.  166, 158 ;  Rigby  v.  Ck>n- 
to  be  admissible,  but  taking  evidence  nol,  14  Ch.  Div.  482;  s.  o.  49  L.  J. 
as  to  the  question  of  the  fact  before  Ch.  828;  8.  a  42  L.  T.  139;  Sale  o. 
them,  and  being  satisfied  in  their  First  Begular  Baptist  Church,  63 
own  minds,  at  aU  events,  of  the  Iowa,  26;  s.  a  49  Am.  Bep.  186; 
truth  of  those  facts.  That  was  not  Burke  t>.  Roper,  79  Ala.  188. 
done,  and,  in  my  opinion,  the  com-  <^*'Thefir8tquestion  thati  willoon- 
mittee  did  not  follow  the  rule  at  all."  sider  is,  What  is  the  jurisdiction  of 
Labouchere  v.  Wharncliff  e,  18  Ch.  a  court  of  equity  as  regards  interf  er- 
Div.  846 ;  8.  C.  28  W.  R.  867 ;  S.  c.  41  ing,  at  the  instance  of  a  member  of 
L.  T.  688.  See  review  of  this  case  a  society,  to  prevent  his  being  prop- 
in  Canada  L.  Jour.,  Oct.  15,  1881,  erly  expeUed  therefrom?  I  have  no 
881.  doubt  whatever  that  the  foundation 

1  Leach's  Club  Cases,  45,  and  La-  of  the  jurisdiction  is  the  right  of 

bouchere  t;.  Wharncliffe,  18  Ch.  Biv.  property  vested  in  the  member  of 

846,  quoted  in  preceding  note.  the  society,  and  of  which  he  is  an« 

'Willis  V.   ChUd,   18    Beav.   117;  justly  deprived  by  such  unhiwfiil 

Deane  v.  Bennett,  L.  B.  6  Cb.  489.  expulsion.    There  is  no  jurisdiction 

'  Rigby  V.  Connol,  14  Ch.  Div.  482.  that  I  am  aware  of,  reposed,  in  this 

4  otto  v.  Journeyman  Tailors*  P.  country   at  least,    in  any  of   the 
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§  93.  Grounds  of  equitable  inter  yen  t  ion.—  Only  courts  of 
equity  have  jarisdiction  over  voluntary  associations,  and  it  is 
with  reluctance  that  they  will  exercise  it.*  A  court  will  not 
interfere  in  case  of  a  partnership  merely  because  the  partners 
do  not  agree,  and  there  is  certainly  greater  reason  why  it 
should  not  interfere  in  case  of  a  voluntary  association  con- 
cerning mere  internal  regulation  and  discipline.^  In  other 
words,  the  court  will  not  interfere  where  the  rules  are  reason- 
able, and  have  been  strictly  observed,  unless  it  be  shown  that 
the  club  has  acted  maliciously  and  not  in  good  faith.  It  is 
not  for  the  court  to  say  whether  what  was  done  was  right,  or 
even  whether  the  decision  was  reasonable.*  The  only  ques- 
tion is  whether  it  was  done  lonafide^  and  the  mere  fact  that 
the  decision  was  unreasonable  is  not  a  sufficient  ground  for 
interference,  unless  it  was  so  manifestly  absurd  and  idle  as  to 
show  a  want  of  good  faith.^  Thus,  where  there  is  a  rule  that 
a  member  shall  be  expelled  if  his  conduct  is  injurious  to  the 
interests  of  the  club,  it  is  not  for  the  court  to  say  whether 
his  conduct  is  injurious,  and  it  will  not  interfere  with  the  de- 
cision of  the  club,  even  though  unreasonable,  if  it  be  hona 
fde}    Accordingly  a  court  of  equity  can  not  decree  a  disso- 

.Qaeen's  courts  to  decide  upon  the  fere  with  such  an  association,  if  some 
rights   of  persons  to   associate  to-  of  the  members  declined  to  associate 
gether   when   the   association  pos-  with  some  of  the  others.*'    Rigby  v. 
aesses   no   property.    Persons,  and  Connol,  14  Oh.  Div.  482 ;  s.  0. 49  L.  J. 
many  persons,  do  associate  together  Ch.  828 ;  S:  a  42  L.  T.  189. 
without  any  property  in  common  at  ^  See  note  to  Austin  v.  Searing,  69 
alL    A  dozen  people  may  agree  to  Am.  Dec  066.    The  power  of  unin- 
meet  and  play  whist  at  each  others'  corporated  societies  to  expel  n^em- 
hooses  for  a  certain  period^  and  if  hers,  and  the  jurisdiction  of  courts 
eleven  of  them  refuse  to  associate  to  interfere  concerning  expulsions, 
with  the  twelfth  any  longer,  I  am  will   be   found   considered   in   the 
not  aware  that  there  is  any  jurisdic-  notes  to  Hiss  v.   Bai-tlett,   68  Am. 
tion  in  any  court  of  justice  in  this  Dec.  776 ;  and  Austin  v.  Searing,  69 
co^try  to  interfere.    Or  a  dozen  or  Am.  Dec.  666. 
a  hundred  scientific  men  may  agree  ^  2  Lindley  on  Partnership,  *466. 
with  each  other  in  the  same  way  to  '  Williams*  Forensic  Facts  &  Falla- 
meet    alternately   at   each    others'  cies,  (1886)  116, 
houses,  or  at  any  place  where  there  ^  WiUiams'  Forensic  Facts  &  Falla- 
ls a  poBsibility  of  their  meeting  each  cies,  (1886)  116. 
other ;  bat  if  the  association  has  no  ^  Williams*  Forensic  Facts  &  Falla- 
property,  and  takes  no  subscription  cies,  (1885)  115.    The  committee  are 
from  its  members,  I  cannot  imagine  certainly  invested  with  large  powers, 
that  any  court  of  justice  oould  inter-  They  are  to  be  the  sole  judges  of 
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Intion  and  distribation  because  of  an  unauthorized  expulsion.^ 

But  the  court  will  interfere  in  reference  to  the  expulsion  of 

members  from  societies  of  this  character  where  the  decision 
of  the  association  can  be  shown  to  be  contrary  to  natural  jus- 
tice, or  that  what  has  been  done  is  contrary  to  the  rules,  or 
that  there  has  been  malice  in  arriving  at  the  decision.' 

how  that  rule  (the  expulsion  clause)  tion  is  properly  taken  in  the  manner 
shall  be  exercised,  with  the  exoep-  indicated,  it  is  final  and  the  ooorts 
tion  that  it  must  not  be  exercised  will  not  interfere ;  but  when  under 
capriciously,  but  bona  fide,  accord-  the  guise  of  remedying  the  griev- 
ing to  their  discretion,  and  when  in  ance  of  a  member,  the  central  body 
their  opinion  it  is  the  proper  course  acts  in  bad  faith  and  maliciously 
to  do  so.  The  committee,  when  makes  the  subject  of  the  grievance 
caUed  upon  to  do  so,  swear  that  a  pretext  for  oppression  and  wrong, 
they  have  not  exercised  their  power  its  action  may  however,  to  that  ex- 
capriciously,  unjustly,  maliciously,  tent,  be  the  subject  of  review.*' 
or  corruptly,  and  give  their  reasons  Otto  v.  Journeyman  Tailors'  P.  &  B. 
(the  resolution  set  outabove).  lean-  U.,  (1888)  75  Cal.  808;  8.  a  7  Am. 
not  take  plaintiffs  assertion,  that  in  St.  Bep.  156,  160.  In  Ghirdner  v, 
his  belief  or  iu  his  suspicion  —  for  Fremantle,  19  Week.  Bep.  256 ;  8.  o. 
this  is  what  it  comes  to  —  the  com-  24  L.  T.  81,  Lord  Romilly  in  his 
mittee  acted  capriciously.  The  case  judgment  said:  ''I  point  out  that 
of  the  plaintiff  is  disproved,  that  is  these  clubs  are  formed  entirely  for 
to  say,  he  has  not  succeeded  in  es-  social  purposes,  and  there  must  be 
tablishing  it.  Lyttleton  v.  Black-  some  paramount  authority  to  keep 
bum,  38  L.  T.  (N.  S.)  642.  up  their  objects.    In  some  cases  thia 

1  Burke  v.  Roper,  70  Ala.  188;  La-  court  will  interfere  with  the  exer- 

fond  V.  Deems,  81  N.  Y.  507 ;  B.  a  8  oise  of  that  paramount  authority. 

Abb.  N.  Cas.  844 ;  Fischer  v,  Raab,  57  but  only  where  there  is  a  moral  cul- 

How.   Pr.  87,  94;   Thomas  v.  £U-  pability,  or  if  the  decision  is  arrived 

maker,  1  Pars.  Sel.  Cas.  98.  Contra,  at  from  fraud,  personal  hostility  or 

Gtorman  .t;.  Russell,  14  GaL  581 ;  s.  a  bias.    But  in  cases  of  this  descrip- 

18  Gal.  688.  tion  all  that  this  court  requires  is  to- 

*  Otto  V,  Journeyman  Tailors'  P.  know  that  the  persons  who  were 

&  B.  U.,  (1888)  75  Cal.  808;  s.  O.  7  summoned    really   exercised    their 

AoL  St.  Rep.  156,  159,  citing  Hirsch  judgment  honestly.    The  court  wiU 

on  Fraternal  Societies,  56 ;  Dawkins  not     consider     whether    they   did 

V.  Antrobus,  44  L.  T.  557 ;  8.  o.  L  R.  rightly  or  wrongly."    After  reading 

17  Ch.  Div,  615;  Lambert  v.  Addi-  Rule  45,  he  proceeded:  "It  is  not 

son,  46  L.  T.  20.     "We  are  referred  'if  the  conduct  is  reaUy  injurious,' 

to  the  provision  of  appellant's  con-  but  if  it  is  injurious  in  the  opinion 

stitution  which  provides  that  '  any  of  the  committee.    Then  all  that  the 

member  having  a  grievance   shaU  court  requires  is  that  the  committee 

have  the  right  to  lay  his  case  before  shaU  form  their  opinion  in  a  bona 

the  central  body,  who  shall  take  ac-  fide  way.    There  is  no  power  in  this 

tion  thereon,   and    whose   decision  court  to  control  the  judgment  or 

shall  be  final.*  No  doubt,  when  an  ac-  opinion  of  this  committee."  He  then 


§  94.]  EZPHLSIOK  FBOM  MEMBEB8HIP.  175 

§  94.  Of  tlie  member's  remedy  for  anlawfbl  expalsion. — 

The  nsual  remedy  of  a  member  of  a  voluntary  association 
who  has  been,  or  is  about  to  be,  unlawfully  expelled,  is  by  in- 
junction to  restrain  the  oflScers  of  the  association  or  other 
members  from  interfering  with  his  enjoyment  of  the  privi- 
leges of  membership,  or  to  restrain  the  threatened  resolution 
of  expulsion.^  Or,  if  the  member  has  been  already  expelled, 
mandamus  may  issue  in  a  proper  case  for  his  re-instatement.' 
He  has  no  remedy,  however,  by  a  decree  of  dissolution.'  And 
if  the  expulsion  has  been  regular  and  authorized  b}"^  the  char- 
ter or  under  statute,  mandamus  will  not  issue.^    Kor  will  one 

goes  into  the  facts  and  ooncludes:  24  How.  Pr.  216;  State  v,  Carteret 
"I  am  satisfied  that  the  gentlemen  Club,  40  N.  J.  295;  People  v.  Medical 
who  sat  in  judgment  on  this  matter  Soc.  of  Erie  Co.,  (1865)  82  N.  Y.  187; 
came  to  a  sound  judgment;  and  if  People  v.  New  York  Benevolent 
yon  see  that  they  have  seriously  ex-  Soc.,  (1875)  3  Hun,  861 ;  Medical  &c 
amined  the  case  this  court  can  not  go  Soc.  v.  Weatherby,  75  Ala.  248.  One 
a  step  further.  I  am  satisfied  I  who  has  been  illegally  expelled  from 
should  wrongly  apply  the  functions  an  unincorporated  voluntary  benev- 
of  this  court  if  I  were  to  sit  in  judg-  olent  association  may  maintain  an 
ment  on  a  set  of  gentlemen  expressly  action  against  its  president  to  compel 
selected  for  this  purpose,  who  think  restoration  to  membership.  If  the 
it  better  that  this  gentleman  should  rules  of  the  association  failed  to  pro- 
cease  to  be  a  member.  I  think  the  vide  for  notice  of  the  proceedings  for 
notices  to  the  committee  were  sulfi-  expulsion,  they  were  unreasonable, 
cient,  and  make  no  order  upon  the  and  the  member,  notwithstanding 
suit.**.  them,  was  entitled  to  notice  and  to 

^  Niblack  on  Mutual  Benefit  So-  an  opportunity  to  be  heard.  Weekly 
cieties,  g  63 ;  Thomas  v.  Ellmaker,  1  payments  which  the  member  de- 
Pars.  8el.  Cas.  08 ;  Fitz  v.  Muck,  clared  himself  entitled  to  because  of 
(1881)  62  How.  Pr.  69,  78-75 ;  Leech  sickness,  and  of  whioh  he  claimed 
V,  Harris,  (1870)  2  Brews.  (Pa.)  571.  that  he  was  unjustly  deprived  dur- 
Cf,  Society  of  Italian  Union  &c.  v.  ing  the  period  of  his  expulsion,  can 
Montedonico,  (Ky.  1884)  4  Am.  &  not,  however,  be  recovered,  the  as- 
Eng.  Corp.  Cas.  22.  But  an  injunc-  sociation,  in  the  absence  of  fraud, 
tion  to  restrain  a  medical  society  being  the  sole  judges  of  the  propriety 
has  been  refused  in  Massachusetts,  of  making  such  payments.  Fitz  v, 
.Gregg  V.  Massachusetts  Medical  Soc..  Muck,  (1881 )  62  How.  Pr.  69. 
(1872)  111  Mass.  185.  C/.  '*Law  of  'Burke  v.  Roper,  79  Ala.  188; 
GlabB,"  by  Louis  Claude  Whiton,  Thomas  v.  Ellmaker,  1  Pars.  Sel. 
(1888)  27  Alb.  L.  J.  326.  Cas.  98 ;   Fischer  v,  Raab,  57  How. 

s  Black  &  White  Smiths'  Soc  v.  Pr.  87,  94.    The  case  of  Gorman  t\ 

Vandyke,  (1886)    2   Wharton,  (Pa.)  Russell,  14  Gal.  531;  s.  c.  18  Cal.688, 

308;  Commonwealth  17.  German  Soc.,  to  the  contrary,  is  opposed  to  prin- 

0850)  15  Fft.  St.  251 ;  People  v.  Saint  ciple  and  authority. 

Francisco's  Benevolent  Soc!,  (1862)  ^  Commonwealth  v.  Pike  Beneficial 
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be  re-instated  by  the  court  who  for  nineteen  years  has  aoqui- 
esced  in  his  expulsion  from  the  membership  of  a  corporation 
for  non-payment  of  corporate  dues.^  In  another  case,  the 
plaintiff  who,  six  years  before,  had  been  expelled  from  a  be- 
nevolent society,  brought  suit  to  be  restored  to  membership. 
It  appeared  that  he  had  previously^  sued  for  certain  benefits, 
and  that  the  suit  had  been  determined  against  him  on  the 
ground  that  he  had  been  expelled;  and  it  was  held  that  the 
former  suit  constituted  an  effectual  bar  to  his  proceeding  for 
restoration  to  membership.^  The  legality  of  an  expulsion  is 
not  to  be  collaterally  questioned.' 

^  §  95.  The  remedy  within  the  association  to  be  exhausted 
before  application  to  the  court. —  So  long  as  the  government 
is  fairly  and  honestly  administered,  those  who  have  griev- 
ances should  be  required  in  the  first  instance  to  resort  to  the 
remedies  for  redress  provided  by  the  rules  and  regulations.^ 
Thus  a  broker  having  been  suspended  as  a  member  of  the 
stock-exchange,  on  his  confession  of  insolvency,  can  not  be  re- 
instated, or  maintain  any  claim  against  the  association,  except 
in  accordance  with  its  rules,  and  where  they  provide  an  ample 
remedy  equity  will  not  relieve.*  For,  if  the  constitution  or 
by-laws  provide  a  remedy  within  the  association  for  a  sas- 
pended  or  expelled  member,  then  he  must  avail  himself  of  that 
remedy  before  he  can  ask  the  courts  to  interfere.*   And,  at  all 

Soc,  (1844)  8  Watts  &  S.  247;  People  514;  s.  C.  8  Abb.  N.  Cas.  344,  349; 

V.  Fire  Underwriters,  (1876)  7  Hun,  per  Miller,  J. 

248.  0  Moxey  v.  Philadelphia  Stock  Ex- 

1  Bostwick  V,  Detroit  Fire  Depart-  change,  14  Phila.  185. 

ment,  49  Mich.  518.  *  Screwmen's  Benef.  Assoc  v.  Ben- 

*  Bachmann      v.     New     Yorker  son,  (Tex.  1890)  18  S.  W.  Rep.  379, 

Deutscher  Arbeiter  Bund,  12  Abb.  holding  that  where  the  constitution 

N.  Cas.  54 ;  s.  0.  64  How.  Pr.  442.  of  a  charitable  corporation  reserves 

3  Black  &  White  Smiths*  Soc.  v,  to  a  member  expelled  by  the  boar4 
Vandyke,  (1836)  2  Wbarton,  (Pa. )  of  trustees  the  right  to  appeal  to  the 
809 ;  Commonwealth  v.  Pike  Bene-  members  of  the  corporation  at  a  of- 
ficial Soc,  (1844)  8  Watts  &  S.  247;  porate  meeting  mandamus  wiU  not 
Society  for  the  Visitation  of  the  Sick  issue  in  favor  of  an  expelled  member 
V.  Meyer,  (1866)  52  Pa.  St.  125,  181.  who  has  taken  no  appeal  from  (he 
Cf»  Commonwealth  v.  Oliver,  (1849)  action  of  the  board,  though  the  order 
2  Parson's  Sel.  Cases,  420,  426.  of  expulsion  may  be  contrary  to  law 

^Lafond  v.  Deems,  81  N.  Y.  507,  and  void ;  White  v.  BrowneU,  2  Da]y» 
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events,  he  will  be  obliged  to  exhaust  the  remedies  provided 
for  by  the  constitution  and  by-laws  of  the  association,  before 
he  can  appeal  to  the  courts;'  bat  a  resort  to  that  remedy  is 
excused  if  it  be  clearly  useless.'  Thus  an  adverse  vote  of  four- 
teen members  of  a  committee  of  twenty  justifies  the  expelled 
member  in  applying  to  the  court  before  making  a  motion  be- 
fore the  committee  to  reconsider  their  determination.*  But 
an  abolition  of  the  right  of  appeal  does  not  excuse  the  mem- 
ber from  exhausting  his  remedy  within  the  association  be- 
fore applying  to  the  courts  when  it  does  not  appear  that  an 
appeal  would  have  been  necessary.^ 

§  96.  Ipso  facto  termination  of  membership. —  Under  a 
law  which  makes  the  non-payment  of  assessments  for  a  given 
period  after  notice  operate  as  a  suspension  ipso  faoto^  it  is  not 
necessary  that  the  suspension  be  judicially  determined  by  any 
judiciary  of  the  order.'  Thus  when  the  by-laws  of  an  associa- 
tion provided  that  if  a  member  should  neglect  for  thirty  days 
to  pay  assessments  or  dues,  his  membership  should  cease  and 
determine  without  notice,  and  his  claims  upon  the  association 
be  forfeited;  it  was  held  that  no  action  could  be  maintained 
for  recovery  of  an  assessment,  the  payment  of  which  had  been 
thus  neglected,  as  the  membership  was  ipso  facto  terminated.* 
But  where  the  constitution  of  a  voluntary  medical  society  pro- 
vided that  if  the  annual  dues  were  not  paid  by  a  certain  time 
the  defaulter  should  forfeit  his  membership;  that  of  this  he 
should  be  duly  notified  by  the  secretary;  that  notice  of  the 

829,  865;  8.  a  4  Abb.  Pr.  N.  S.  16d,  ^Poultnej  v.  Bachman,  81  Hun, 

199;  lAfondv.  Deems,  81  N.  Y.  (IK)7;  49;    McAlees    v.    Supreme   Sitting 

8.  a  8  Abb.  N.  Gas.  844;  Niblack  on  Order  Iron  Hall,  (Sup.  Gt.  Pa.  1888) 

Mutual  Benefit  Societies,  §§  180, 181 ;  12  Cent  Rep.  41S ;  Oliver  v.  Hopkins, 

Chamberlain  v,  Lincoln,  129  Mass.  114  Mass.  175. 

70;  ElaTcherv.  Supreme  Lodge  K.  of  'Loubat  v.  Le  Roy,  40  Hun,  540; 

H.,    187  Mass.   868,  872;   Oliver  v.  reversing  s.  O.  16  Abb.  N.  Cas.  1. 

Hopkins,  144  Mass.  175;  Poultney  v,  *  Loubat  v.  Le  Roy,  40  Hun,  546 ; 

Bachman,  81  Hun,  49;  McAIees  v,  reversing  s.  o.  16  Abb.  N.  Cas.  1. 

Supreme  Sitting  Order  of  Icon  Hall,  ^  Lafond  v.  Deems,  81  N.  Y.  607. 

(Sup.  Ct.  Pa.  188Q  12  Cent.  Rep.  415;  BRorgraefe  v.  Knights  of  Honor, 

McCallion  v,  Hibemia   Savings   &  22  Mo.  App.  127. 

Loan  See.,  (1886)  70  Cal.   168,  per  •McDonald  v.  Ross-Lewm,  20 Han, 

McKee,  J.  87. 
12 
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^eqairement  should  be  served  each  year,  and  that  on  reading 
the  roll  of  members  any  such  defaulter  should  be  immediately 
stricken  from  the  roll,  it  was  held  that  non-payment  of  the 
dues  at  the  specified  time  was  not  ipso  facto  a  forfeiture  of 
tnembership.^  In  respect  of  religious  associations  it  has  been 
held  that  a  person,  who,  being  a  contributor,  is,  under  the  can- 
ons  of  the  church  of  the  New  Jersey  diocese,  entitled  to  vote 
at  parish  meetings,  is  not  affected  as  to  that  right  by  the  ves- 
try's resolution  to  receive  no  further  contributions  from  him.*^ 

§  97.  Suspension. —  A  person  suspended  from  membership 
is  thereby  debarred  from  exercising  the  rights  and  enjoying 
the  privileges  and  benefits  incident  thereto.'  The  penalty  of 
suspension  is  frequently  imposed  upon  members  of  lodges  and 
mutual  benefit  societies  for  delinquency  in  non-payment  of 
dues.  And  it  is  held  that  the  beneficiaries  of  a  member  of  a 
benevolent  society  who  stands  suspended  for  non-payment  of 
assessments,  b}'  operation  of  the  laws  of  the  society,  at  the 
time  of  his  death,  can  not  recover  on  the  benefit  certificate 
on  the  ground  that  the  subordinate  lodge  of  which  he  was  a 
member  had  continued  to  treat  him  as  a  member,  and  to  treat 
his  unpaid  dues  to  the  supreme  lodge  as  dues  payable  to  the 
subordinate  lodge,  for  which  it  had  extended  him  credit.* 
These  cases  turn  largely  upoh  the  construction  of  the  by-la wa 
of  the  lodge  or  order.  In  a  Minnesota  case  the  by-laws  of  a 
benevolent  association  provided  that  a  member  who  should 
fail  to  pay  an  assessment  should  be  suspended,  but  that  a  pay- 
ment within  three  months  should  reinstate  him;  and  another 
provision  of  the  bj'^-laws  provided  for  the  action  of  the  asso- 
ciation in  cases  where  members  delinquent  for  more  than  three 
months  should  desire  to  pay  and  obtain  a  restoration  of  their 
rights.  A  member  delinquent  for  less  than  three  months,  paid 
an  assessment  while  on  his  death-bed,  and  it  was  held  that 


1  Medical   &  Surgical  Societv  v.  Lodge  v.   Abbott,  88  Ind.  1;  Bor^ 

Weatherby,  (1883)  75  Ala.  248,  per  graefe  v.  Knights  of  Honor,  22  Mo. 

Somerville,  J.  App.  127;  Maoson  v.  Grand  Lodge, 

<  State  V.  Trinity  Church,  45  N.  J.  80  Minn.  509. 

880.  « Borgraef  e  v.  Knights  of  Honor,  82 

s  Knights    of    Honor     Supreme  Mo«  App.  127. 
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his  rights  were  thus  restored  without  action  on  the  part  of 
the  association.'  Where  a  by-law  of  a  benevolent  society 
provided  that  any  subordinate  lodge  in  arrears  should  stand 
suspended,  and  no  death  benefit  should  be  paid  if  a  death  oc* 
oarred  during  the  suspension,  it  was  held  that  the  by-law  was 
not  to  be  construed  as  cutting  off  the  right  to  receive  the 
benefit,  except  during  the  continuance  of  the  suspension.' 

ilCaii8onv.Qraad Lodge,  80 Minn.       ^Knights    of     Honor    8api«nie 
509.  Lodge  v.  Abbott,  88  Ind.  1. 
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been  held  that  the  reaignatioa  of  a  member  of  a  religious  80> 
ciety  until  a  neW  reader  should  be  elected  was  inoperative  as 
a  withdrawal  from  membership.^  So  also  where  a  member 
of  a  mining  company  had  allowjed  his  shares  to  be  treated  as 
forfeited  for  many  years,  he  was  not  allowed  to  claim  an  in* 
terest  in  the  company  upon  its  affairs  becoming  prosperona' 
Provisions  are  sometimes  made  in  the  corporate  by-laws  under 
whksh  a  member  wishing  to  withdraw  may  surrender  his 
shares  to  the  company.'  The  withdrawal  of  a  member,  or 
the  cancellation  of  his  shares,  is  a  question  of  law  for  the 
court  to  determine ;  ^  but  it  is  error  to  reject  evidence  of  facts 
from  which  the  legal  inference  may  be  drawn.^ 

§  99.  Withdrawal  firom  voluntary  associations  —  Seces- 
sion firom  rellgioas  societies*— Persons  voluntarily  with- 
drawing from  associations  or  societies  not  having  capital 
stocic  are  deemed  to  abandon  their  property  rights  therein.* 
Thus  under  a  conveyance  of  land  to  trustees  "  tor  the  use  and 
benefit  of  the  colored  members  of  the  Methodist  Episcopal 

1  Harks  v.  C!ongregatioii  Darach  memberahip,  or  to  the  meeting  «fe 

Amano,  5  Daly,  8.  which  such  an  application  might  be 

s  Prendergast  v.  Tnmton,  18  L.  J.  mada    It  was  held  that  since  the 

Ch.  268;  &  a  T  Younge  &  C.  Ch.  96;  time  for  the  holding  of  meetings 

a  a  8  Jur.  207.  was  definitely  fixed  by  the  by-laws^ 

^E.   g.    Farnsworth  v.  Bobbins,  the  notice  was  of  the  application 

(1887)  86  Minn.  869,  where  a  by-law  and  not  of  the  meeting. 

of    a    corporation   provided    that  ^  Perry  v.  Tupper,  74  N.  GL  7^; 

•*  membership    in  said   association  Topeka  Manaf.  Go.  v.  Hale,  (1888;  S9 

shallcease,  viz.,  upon  the  application  Kan.     28,     where     a    stockholder 

of  any  member,  made  at  any  regular  claimed  that  his  shares  had  been 

meeting  of  stockholders,  of  which  canceled,  but  no  resolution  or  min- 

thirty  days'  previous  notice  in  writ-  ute  was  adopted  by  the  directors 

ing  shall  have  been  given  to  each  and  no  record  of  the  canoriiatioa 

member.    In  the  foregoing  cases  the  made,  the   stockholder,   moreover, 

association  shall  purchase  the  stock  continuing  to  act  as  an  officer  of  the 

of  such   retiring    member  at   par  company  after  making   his   claim 

value,  less  any  loss  accrued  at  the  that  the  shares  had  been  canceled,  it 

date  of  surrender  of  said    stock.**  was  held  that  the  finding  of  the 

The  question  at  issue  in  this  case  court  was  conclusive, 

was  whether  the  prescribed  thirty  '  Perry  v.  Tupper,  74  N.  G.  733. 

days*  notice  referred  to  notices  of  ^Altmann  v,  Bens,  27  N.  J.  Bq. 

applications     which      stockholders  831 ;  Smith  v.  Smith,  3  Desaus.  567 ; 

might  desire  to  make  to  surrender  Isham    r.    Trustees   of  First  Pkes. 

their    stock     and    withdraw    from  Ghuroh  of  Dunkirk,  68  How.  Pr.  4(Kk 
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Ohurch  Sontfa,  it  was  held  that  members  who  withdrew  and 
organized  themselves  as  a  part  of  the  "  African  Methodist 
Episcopal  Oharch  of  the  United  States  of  America "  had  no 
title  to  the  property  as  against  the  ^'Methodist  Episcopal 
Church  South.'*  *  And  even  though  the  seceding  members 
constitute  a  majority  of  the  body,  they  can  not  carry  the 
common  property  with  them.*  Thus  where  the  majority  of 
the  members  of  an  unincorporated  benevolent  lodge  with- 
drew from  the  jurisdiction  of  the  grand  lodge  and  surrendered 
their  charter,  the  minority  who  continued  steadfast  in  their 
allegiance,  and  to  whom  the  charter  was  again  delivered, 
were  held  to  be  entitled  to  the  property  of  the  lodge.*  So 
also  persons  who  withdraw  from  a  church  and,  establishing 
another  organization,  cease  to  maintain  the  original  organiza- 
tion according  to  the  method  of  procedure  established  for  the 
perpetuation  of  its  existence  and  preservation  of  its  identity, 
can  not,  even  though  a  majority,  claim  to  constitute  the  orig- 
inal church  nor  be  entitled  to  its  property/  The  members 
adhering  to  the  articles  of  belief,  or  rather,  to  the  original  or- 
ganization, are  entitled  to  be  continued  in  the  use  and  enjoy- 
ment of  the  society's  property.*  For  religious  societies  are 
legal  charities,  and  fall  within  the  equitable  jurisdiction  of 
courts  of  chancery,  which  will  assist  them  to  prevent  a  diver- 
sion of  the  trust  property,  whether  in  an  attempt  to  take  it 
when  held  for  a  special  purpose  in  connection  with  a  particu- 
lar congregation,  or  to  take  4t  into  independency  or  to  another 
denomination.*  But  whether  the  seceding  members  be  dis- 
senters,^ or  whether  they  still  retain  the  same  religious  belief, 
they  are  considered  to  relinquish  all  claims  upon  the  property 
of  the  society  by  withdrawing  from  the  organization.*  The 
fact  that  the  original  organization  has  for  thirty  years  per- 
mitted the  seceding  members  to  use  the  church  building  on 

1  Brown  v,  Monroe,  80  Ky.  443.  Churoh  of  Dankirk,  (1882)  68  How. 

SGaff  V.  Greer,  8  Ind.  122;  a  a  45  Pr.  465,  per  Daniels,  J. 

Am.  Bepu  449.  *  Christ  Church  v.  H0I7  Comman* 

s  Altmann  v.  Benz,  27  N.  J.  £q.  ion  Church,  14  Phila.  61. 

881.    See  also  Smith  v.  Smith,  8  De-  ^Isham  v.  Dunkirk,  68  How.  Pr. 

sans.  657.  466. 

4 Holt  «.  Downs,  (1877)  58  K.  H.  'Dew  v.  Bolton,   12   N.  J.  206; 

170, 181.  Groesbeck  v,  Dunsoomb,  41  How. 

i^  Isham  V,  Trustees  of  First  Pres.  Pr.  802. 
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alternate  Sabbaths,  does  not  entitle  the  latter  to  interfere  to 
prevent  the  demolition  of  the  building  with  a  view  to  the 
erection  of  a  larger  one.^ 

§  100.  Decisions  of  charcli  courts  followed  by  tbe  civil 
courts. —  The  civil  courts  in  determining  the  questions  of 
legitimate  succession  in  cases  of  separation  between  parts 
of  voluntary  religious  societies  will  adopt  ecclesiastical  rules 
and  enforce  the  polity  of  the  church  as  far  as  practicable.' 
When  in  a  case  of  disruption  of  a  religious  organization  there 
is  doubt  as  to  which  of  the  contending  parties  constitutes  the 
original  organization,  the  decision  of  the  ecclesiastical  court, 
even,  though  in  favor  of  the  minority,  is  binding  upon  the 
civil  courts.' 

§101.  Witlidrawal  from  companies  baving  capital  stock — 
Consent  of  the  company. —  Voluntary  withdrawal  from  mem- 
bership in  companies  having  capital  stock  maybe  accomplished 
by  a  rescission  or  cancellation  of  the  contract  whereby  the 
member  agreed  to  take  and  pay  for  its  shares.^  To  effect 
such  a  surrender  of  shares  the  express  or  implied  consent  of 
all  the  parties  in  interest  is  requisite."  While  the  shareholder 
can  not  himself  work  a  forfeiture  by  abandonment,*  nor  plead 

1  Landis'  Appeal,  102  Pa.  St.  467.  Church  that  certain  memhers  of  a 

*  In  White  Lick  Quarterly  Meeting  local  church  had  seceded,  and  that 

V.  White  Lick  Quarterly  Meeting,  89  therefore  the  church  property  be- 

Ind.  136,  a  legacy  was  left  to  the  longed  to  those  remaining,  though  a 

White  Lick  Quarterly  Meeting   of  minority,  was  held  binding  upon  the 

Friends,  and  was  claimed  by  each  of  civil  courts. 

two  meetings  bearing  that  name,  ^  It  is  provided  by  statute  in  En- 
one  of  which  had  seceded  from  the  gland  that  the  company  may  from 
original.  And  it  was  held  in  accord-  time  to  time  accept,  on  such  tenng 
ance  with  the  rule  stated  in  the  text  as  they  think  fit»  surrenders  of  any 
that  the  legacy  must  be  deemed  to  shares  which  have  not  been  fully 
.belong  to  the  body  remaining  in  the  paid  up ;  but  it  shall  not  pay  or  re- 
meeting  house  after  the  withdraw-  fund  to  any  shareholder  any  sum  of 
ing  members  left  it,  this  body,  more*  money  for  or  in  respect  of  the  can- 
over,  having  been  since  continuously  cellation  or  surrender  of  any  shareSk 
recognized  by  the  Yearly  Meeting  as  26  &  27  Vic.  ch.  118,  §§  9  and  la 
the  true  White  Lick  Quarterly  ^As  to  the  consent  of  corporate 
Meeting.  creditors,  vide  infra,  §§  118,  114L 

•Gaff  V,  Greer,  88  Ind.  122;  s.  o.  45  *  Rockville   &c.  Turnpike   Co.  ». 

Am.  Bep.  449,  where  the  decision  by  Maxwell,  2  Cranch,  C.  C.  451.     Cf* 

a   presbytery  of  the   Presbyterian  Mills  v.  Stewart,  41  N.  Y.  884;  Lau- 
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as  a  defense  to  an  action  to  enforce  payments  brought  in  be- 
half of  the  corporate  creditors,  that  the  company  might  have 
forfeited  his  stock,^  yet  his  desire  to  rescind  the  contract  of 
subscription  may  be  shown  by  his  failure  to  pay  calls  and 
neglect  to  exercise  the  rights  of  a  shareholder ;  and  when  he 
has  thus  neglected  his  obligations,  the  company  may  elect  to 
treat  him  as  having  abandoned  his  .privileges  and  strike  his 
name  from  the  list  of  shareholders.'  The  consent  of  the  cor- 
poration, in  like  manner,  to  a  cancellation  of  the  contract  of 
subscription  may  be  inferred  from  long  continued  acquies- 
cence.' So  also  where  a  director  appointed  in  the  act  of  in- 
corporation soon  afterwards  resigned  and  all  the  shares  were 
allotted  to  others,  it  was  considered  an  abandonment  by  the 
oompany  of  its  right  to  treat  him  as  a  shareholder  with  re- 
spect to  his  qualification  shares.^  If  the  consent  of  the  cor- 
poration be  expressly  given,  it  must  be  done  by  the  share- 
holders, not  by  the  directors,  and  a  unanimous  vote  of  the 
shareholders  is  requisite  to  bind  the  company  to  a  cancella- 

nH  Run  Building  Assoc,  v.  Sperring^  can  not  force  them  to  resort  to  the 

106  Pa.  St.  8Si,  and  cases  cited  supra,  remedy  a£forded  bj  the  charter,  of 

§  06.  claiming  a  forfeiture  of  stock.    Be- 

1  Mann  v.  Carrie,  2  Barb^  294 ;  Sag-  sides,  the  subBcription  for  stock,  as 

cry  V.Dubois, 2  Sandf.Ch. 466;  High-  it  entitles  the  subscriber  to  aU  the 

tower  V.  Thornton,  8  Gku  486,  602;  benefits  and  immunities  of  a  corpo* 

&  a  52  Am.  Dec.  412.    Forfeiture  is  rator,  is  a  valid  contract,  and  of  con* 

imposed  as  a  penalty  for  breach  of  sequence  obligatory  upon  him  until 

the  promise  to  pay,  and  it  is  not  for  it  has  been  rescinded  according  to 

the  subscriber  to  elect  by  submit-  law."  Selma  R  &c.  Co.  v.  Tipton,  6 

ting  to  the  forfeiture,  or  rendering  Ala,  787;  s.  0.  89  Am.  Dec.  844,  859. 
himself  liable  thereto  to  escape  the       ^  Perkins  t;.  Union    &c.    Co.,   12 

obligation  to  pay.    Troy  &&  R  Co.  Allen,  278. 

V.  McChesney,  21  Wend.  266.  "  We  *  Evans  v.  SmaUcombe,  L.  R  8  H. 
have  to  inquire  whether  it  was  com-  L.  249.  It  may  be  received  as  suffi- 
petent  for  him,  by  an  announcement  cient  evidence  of  a  cancellation, 
of  his  withdrawal  from  the  com-  without  any  record  of  the  cancella- 
pany,  to  absolve  himself  from  lia-  tion  having  been  made  upon  the 
bility  to  pay  any  further  install-  booksof  the  corporation,  that  neither 
menta  which  might  be  demanded  of  the  subscriber  nor  the  company  re- 
him.  It  will  result  from  what  has  garded  the  subscriber  as  a  stock- 
been  already  said,  that  such  a  privi-  holder.  Stuart  v.  Valley  R  Co.,  82 
lege  is  not  accorded  to  a  subscriber.  Gratt.  146. 

This  conclusion  necessarily  follows,        ^Kiplin  v.  Todd,  8  C.  P.  Div.  850; 

if,  as  we  have  seen,  he  is  liable  to  Barry  v.  Navon  &c.  By.  Co.,  Ir.  Rep. 

the  action  of  the  corporation,  and  11  Com.  L.  408. 
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tion.'  For  the  promise  of  each  sabscriber  to  contribate  to 
the  oapital  stock  of  a  company  is  the  consideration  for  the 
promise  of  the  others,  the  object  of  the  enterprise  being  the 
advancement  of  the  private  interests  of  all;  and  after  the  aot 
of  incorporation  has  been  obtained,  none  can  withdraw  with- 
out the  consent  of  the  others,  whether  the  work  has  been  un- 
dertaken or  not*   A  release  by  the  directors  is  of  no  avaiL* 

§  103.  The  same  subject  continaed. —  In  the  subscription 
of  each  person,  every  other  subscriber  has  a  direct  interest. 
Their  respective  sabscriptions  are  contributions  or  advance- 
ments for  a  common  object.  The  action  of  each  in  his  sub- 
scription  may  be  supposed  to  be  influenced  by  that  of  the 
others,  and  every  subscription  to  be  based  upon  the  ground 
that  the  others  are  what  upon  their  face  they  purport  to  be. 
The  fact  that  one  man  has  bound  himself  to  place  a  certain 
amount  of  his  money  upon  the  risk  involved  in  the  enterprise, 
is  an  inducement  to  others  to  venture  in  like  manner.  Seeing 
who  are  his  associates,  and  the  extent  of  the  liability  which 
they  have  assumed,  he  regulates  his  own  upon  that  consider- 
ation ;  and  though  in  form  and  legal  effect  the  contract  of 
each  is  with  the  corporation,  yet  among  the  subscribers  them- 
selves it  is  to  be  regarded  as  an  agreement  with  every  other 
subscriber  to  bear  th^t  proportion  of  the  common  burden  to 
which  he  professes  to  bind  himself  by  the  contract  which 
he  holds  out  to  them  as  his  contract  with  the  corporation*^ 
While  the  directors  may  compromise  doubtful  claims,^  they 
have  no  authority  to  release  stockholders  from  liability  upon 
their  contracts  of  subscriptions.  This  would  be  putting  into 
their  hands  an  almost  unlimited  power.^    For  in  their  capac- 

iSelma  &c.  R.  Ck>.  v,  Tipton,  5  *  Chouteau  Ins.  Co.  v.  Floyd,  (1882) 

Ala.  787 ;  S.  o.  89  Am.  Dec.  844 ;  John-  74  Mo.  286. 

son  V,  Wabash  &c  R.  Co.  16  Ind.  889 ;  «  White  Mountains  R.  Co.  v.  East- 
Lake  Ontario  &g.  R.  Co.  v.  Mason,  man,  (1856)  84  N.  H.  124,  141,  142. 
16  N.  Y.  451 ;  Busey  v.  Hooper,  85  «  Vide  supra,  §  101. 
Md.  15.  Cf,  Cook  V.  Chittenden,  28  *  "  It  would  be  putting  into  the 
Fed.  Rep.  644;  Qelpecke  v,  Blake,  19  hands  of  directors  an  almost  unlim- 
lowa,  268 ;  Marshall  v.  Glamorgan  ited  power.  I  could  not  bold  that 
&c»  Co.,  L.  R.  7  Eq.  129.  the  directors  have  power  to  release 

s  Twin  Creek  &c.  Turnpike  R.  Co.  any  shareholders  who  say  that  they 

V.  Lancaster,  (1888)  79  Ky.  552.  wish  to  have  their  shares  canoeled. 


{  102.]        YOLUKTABT  WITHDRAWAL  FROM  MEBCBBB8HIP.  ISI 

ity  as  corporate  agents,  their  powers  are  defined  and  limited 
by  the  fundamental  law  of  the  corporation.^    For  any  loss 

or  that  such  desire  would  be  reason  the  defendants.  The  court  [above] 
enough  for  the  directors  to  resolve  held  that  this  instruction  was  erro- 
that  they  should  be  discharged  from  neons;  and  remarked,  in  passing  upon 
the  compcmy.  That  would  be  to  in-  it,  that  the  directors  of  the  com- 
flict  a  monstrous  injury  on  the  pany  then  in  office  were  its  agents, 
shareholders,  and  would  be  directly  with  limited  power,  the  extent  of 
against  the  constitution  of  the  com-  which  the  defendant  was  bound  to 
pany,  and  a  violation  of  the  powers  know.  Their  duties  were  to  con- 
of  the  directors,  and  it  might  hap-  duct  the  affairs  to  the  furtherance 
pen  in  cases  where  it  would  be  im-  of  the  ends  for  which  the  company 
possible  to  fix  fraud  on  them.**  was  created.  They  had  no  right  to 
Adams'  Case,  L.  R.  IS  Eq.  474,  48d.  give  any  of  its  funds,  or  to  deprive 
1  •<  First  then,  what  power  had  the  it  of  any  of  its  means,  to  accomplish 
directcNTS  to  cancel  these  shares?  I  the  full  purpose  for  which  it  was 
csn  read  nothing  to  that  effect  in  chartered.  The  creditcnrs  were  not 
the  articles.  They  are  entitled  to  the  only  persons  who  had  interest  at 
compromise  disputes,  but  they  are  stake.*  The  stockholders  who  had 
not  at  liberty  to  cancel  an  allotment  paid  their  subscriptions  or  bought 
d  shares."  Adams'  Case,  (1872)  L.  their  stock  .  .  .  were  at  least 
B.  18  £q.  474,  4S2,  In  Gill  v.  Bay-  equally  interested.  So  in  the  case 
lis,  (1880)  72  Mo.  424,  486,  the  court  of  Spackman  v.  Evans,  L.  R.  8  H. 
said:  "It  is,  however,  urged  by  L.  Gas.  186,  where  a  kindred  ques- 
counsel  that  notwithstanding  the  tion  came  before  the  court.  Lord 
retirement  of  defendants  from  the  Cranworth  remarked  that  a  stock- 
company  under  the  resolution  of  the  holder  might  well  object  to  reliev- 
directors,  with  $150,000  of  its  assets,  ing  other  stockholders  and  say :  '  I 
the  unpaid  stock  notes  of  other  became  a  stockholder,  relying  upon 
stockholders  who  did  not  retire,  the  names  of  those  who  were  en- 
were  sufficient  to  pay  aU  creditors,  gaged  with  me  in  the  partnership, 
and  that  no  wrong  was  done  by  vir-  I  delegated  the  management  to  cer- 
tue  thereof  to  creditors,  and  that  tain  directors,  with  defined  powers 
they  could  not,  therefore,  complain,  and  duties.  It  was  part  of  the  stip- 
Id  the  case  of  the  Bedford  R  Ca  v.  ulation  of  the  deed  of  partnership 
Bowser,  48  P&  St.  29,  a  similar  ques-  that  none  of  my  fellow  shareholders 
tion  to  the  one  here  presented  was  should  quit  the  partnership  except  by 
considered.  In  that  case  two  hun-  substituting  in  his  place  some  other 
(Ired  and  sixty-six  subscribers  to  the  person  approved  by  the  directors, 
stock  of  a  railroad  company  claimed  This  was,  I  thought,  sufficient  secu- 
to  be  released  by  virtue  of  an  order  rity  to  me,  that,  in  the  event  of  my 
of  the  board  of  directors  autbori^-  being  called  upon  by  a  creditor, 
ing  the  cancellation  of  their  stock,  who,  having  recovered  judgment 
and  the  court  [below]  instructed  the  against  the  company,  should  pro- 
jury  that,  if  the  company  had  suffi-  ceed  to  enforce  payment  against  me, 
dent  assets  to  pay  its  debts,  such  I  had  solvent  partners,  from  whom 
order  was  valid,  and  the  cancelli^-  I  might  obtain  contribution;  and 
tion  of  the  stock  under  it  released  now  I  find  that,  without  authority, 


188  VOLUNTARY    WITHDRAW  AX   FROM   MEMBERSHIP.        ^  102. 

occasioned  by  exceeding  their  powers  in  this  regard,  the  di- 
rectors are  personally  liable  to  the  companyj  While,  of 
course,  the  power  to  release  subscribers  may  be  vested  in  the 
directors  by  the  charter  or  by-laws  of  the  company,*  it  is  not 

you,  the  direotors,  have  taken  upon  selves;  and  in  this  respect  the  Ghan- 

yourselves  to  enable  several  of  my  eery  Court  may  afford  relief  inde- 

partners  to  withdraw  from  the  part-  pendent  of  the  act  of  1846."    Bank 

nership,  a  proceeding  which  I  never  of  St.  Mary's  v,  St  John,  Pow€-rs  & 

authorized.'"    In  Bedford  B.  Co.  v.  Co.,    (1854)   25   Ala.    566,    618.     In 

Bowser,  (1864)  48  Pa.  St  2&,  87,  cited  Hodgkinson  v.  National  Live  Stock 

in  the  quotation  above,  the  language  Ins.  Co.,  (1859)  26  Beav.  478,  the  di- 

of  the  court  was:  *'The  directors  of  rectors  of  a  company  were  alleged 

the  company  then  in  office  were  its  to  have  paid  calls  merely  on  a  smaU 

agents  with  limited  powers,  the  ex-  portion  of  the  shares  for  which  they 

tent  of  which  the  defendant  was  had  subscribed  the  deed,  and  they 

bound  to  know.    Their  duties  were  had  also,  out  of  the  company's  funds, 

to  conduct  its  affairs  to  the  further-  purchased  part   of  the  chairman's 

ance  of  the  ends  for  which  the  com-  shares,  and  had  canceled  a  consider- 

pany  was   created.    They   had   no  able  number  of  those  subscribed  for 

power  to  destroy  it,  to  give  away  its  by  him   and  by  themselves.    This 

funds,  or  to  deprive  it  of  any  of  its  not  being  authorized  by  the  consti- 

means,  to  accomplish  the  full  pur-  tution  of  the  company,  or  by  the 

pose  for  which  it  was  chartered."  provisions  of  the  deed  of  settlement 

^  '*  We  have  already  seen  that  the  it  was  held  that  it  was  not  a  matter 

conduct  of  the  directors  of  the  Bank  of  internal  management  to  be  con- 

of  St  Mary's,  in  allowing  the  stock-  firmed  by  a  general  meeting,  and  a 

holders  to  withdraw  the  amount  of  demurrer  to  a  bill  to  make  the  di- 

their  subscriptions  from  its  vaults,  rectors   b'able  was  therefore   over- 

and  in  permitting  Joseph  S.  Winter  ruled. 

&  Co.  and  John  G.  Winter  to  use,  ^Teasdale's  Case,  L.  R.  9  Ch.  54; 
without  security,  more  than  a  mill-  Wright's  Case,  L.  R.  12  Eq.  831 ;  Col- 
ion  and  a  half  of  its  funds  in  their  viUe's  Case,  48  L.  J.  Ch.  68a  Thus, 
own  private  business,  is  a  fraud  upon  in  In  re  North  of  England  Banking 
the  creditors,  and  will  not  only  ren-  Co.,  Thomas'  Case,  (1872)  L.  R.  13 
der  the  directors  liable  for  the  sums  £2q.  487,  the  directors  of  a  limited 
thus  fraudulently  withdrawn,  but  company,  who  were  authorized  by 
would  render  each  agent  of  the  bank  their  articles  '*  to  enter  into,  alter, 
who  participated  in  it  liable  in  his  rescind  or  abandon  contracts,  in  such 
individual  capacity  to  the  creditors,  manner  as  they  should  think  fit,** 
for  so  much  of  said  sum  as  could  be  and  also,  by  another  clause  in  their 
traced  to  his  hands.  (Atty. -General  articles,  with  the  previous  sanction 
V.  Corporation  of  Leicester,  7  Beav.  of  a  general  meeting,  to  purchase  the 
176.)  It  is  also  clear,  that,  as  to  the  company's  shares,  or  reduce,  or  can- 
creditors,  these  directors  and  agents  eel  unissued  or  forfeited  shares,  ao- 
are  trustees,  and  as  such  liable  to  cepted  an  offer  from  Thomas,  their 
account  with  them  for  such  sums  as  paid  secretary,  to  take  a  thousand 
may  have  been  lost  by  their  mis-  shares  in  order  to  raise  money  for 
management  or  misapplied  by  them-  the  purposes  of  the  company.    After 
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to  be  inferred  by  implication  from  general  authority  to  forfeit 
shares,^  or  to  compromise  doubtful  claims,*  nor  yet  even  from 
so  wide  a  grant  of  power  as  is  conferred  upon  the  directors 
by  authority  to  do  everything  "conducive  to  the  attainment 
of  the  objects"  of  incorporation.'  Neither  has  the  president 
of  a  corporation  any  authority  by  virtue  of  his  office  to  con- 
sent that  an  absolute  and  unconditional  subscription  shall  be 
changed  so  as  to  become  conditional,  to  the  prejudice  of  the 
company  or  its  creditors;*  nor  can  the  agents  of  the  corpora- 
tion consent,  on  its  behalf,  to  the  withdrawal  of  a  subscriber.* 

§  103.  Gompromise  —  Test  cases. —  The  directors  or  cor- 
porate officers  may  compromise* doubtful  claims  against  sub- 
scribers to  the  capital  stock;  and  if  they  have  acted  in  good 
faith  in  so  doing,  the  subscriber  is  not  to  be  held  liable  thereon 
even  by  the  creditors  of  the  company.*  Even  in  such  a  case, 
however,  it  is  requisite  that  the  company  be  still  a  "going 
concern,"  and  it  must  appear  that  there  was  in  fact  a  dispute 
or  doubt  as  to  the  liability  of  the  subscriber,  or  an  uncertainty 
as  to  bis  financial  ability  to  pay  the  whole  amount  due  upon 
his  contract;  and  that  by  the  release  he  was  not  placed  in  a 
position  superior  to  other  shareholders  in  respect  of  the  shares 

Thomas  had  taken  and  paid  for  eight  <  Morgan  Co.  v,  Thomas,  70  IU«  120. 
hundred  and  fifty  of  the  shares,  he  ^  Upton  v,  Tribilcock,  91  U.  S.  45, 
resigned  his  secretaryship,  and  the  48 ;  Bedford  R.  Co.  v.  Bowser,  48  Pa. 
directors,  in  consideration  of  the  res-  St  29;  Hughes  v.  Antietam  Manuf. 
ignation,  resolved  to  relieve  him  Co.,  84  Md.  816;  Jewett  u.  VaUey 
from  furtlier  payments  in  respect  of  Ry.  Co.,  84  Ohio  St.  601 ;  Chouteau 
sach  shares  as  he  had  agreed  to  take.  Ins.  Co.  v.  Floyd,  74  Mo.  286 ;  GiU  v. 
The  company  was  subsequently  Balis,  72Mo.424;  IMorawetz  on  Cor- 
wound  up.  It  was  held  that  the  di-  porations,  §  109. 
rectors  had  not  exceeded  their  pow-  « Philadelphia  <fco.  R.  Co.  v.  Bick- 
ers in  relieving  him  from  his  obligap  man,  28  Pa.  St.  818;  HoUingshead  v. 
tion,  and  that  Thomas  was  not  a  Woodward,  85  Hun,  410.  C/.  Bath's 
contributory.  Case,  8  Ch.  DLv,^  834.  Where  stock 
1  Richmond's  Case,  4  Kay  &  J.  805.  has  been  mistakenly  registered  in  a 
s  Adams'  Case,  L.  R.  18  Eq.  474.  wrong  name,  (Ex  parte  Knightley, 
sjn  re  Dronfield  Silkstone  Coal  Wood  &  M.  18,  47;  Hartley's  Case, 
Co.,  17  Ch.  Div.  76,  in  which,  how-  L.  R.  Ch.  157,)  or  there  has  been  an 
ever,  the  surrender  accepted  by  the  unauthorized  issue  of  a  stock  divi- 
directors  was  sustained  on  the  ground  dend,  the  directors  may  correct  the 
that  their  action  had  been  ratified  mistake  or  cancel  their  unauthorized 
by  a  general  meeting  of  the  share-  acts.  HoUingshead  v.  Woodward,  85 
holders.  Hun,  410. 
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retained  bj  him;  and  farther  that  the  compromise  in  no  wise 
operated  as  a  fraud  upon  the  corporate  creditors  or  upon  the 
other  shareholders  of  the  company.^  It  can  not  be  necessary 
for  the  directors  to  maintain  a  hopeless  defense  of  a  share- 
holder's well  grounded  claim  to  repudiate  his  shares;  and  the 
submission  to  an  immediate  decree  after  a  bill  filed  can  hardly 
be  more  e£9cacious  than  a  submission  to  the  same  relief  after 
the  bill  is  prepared,  but  before  it  is  filed ;  or  after  it  is  threat- 
ened, but  before  it  is  prepared;  or  after  the  claim  is  formally 
made,  but  before  the  bill  is  threatened  in  terms.'  And  an 
agreement  by  the  directors  to  abide  by  the  determination  of 
a  suit  by  ojie  shareholder  as  governing  the  case  of  another  is 
as  effectual  for  the  exoneration  of  the  latter  as  if  he  had  filed 
a  bill  of  his  own.'  Thus,  in  the  case  last  cited,  one  Boss,  a 
shareholder  in  the  Estates  Investment  Company,  had  filed 
a  bill  to  repudiate  his  shares  on  the  ground  of  misrepresentar 
tion  in  the  prospectus,  and  nine  other  shareholders,  of  whom 
Pawle  was  one,  entered  into  an  arrangement  with  the  directors, 
through  their  solicitors,  that  with  a  view  to  Boss's  case  being 
treated  as  a  representative  one,  they  were  not  to  be  prejudiced 
by  their  not  taking  separate  proceedings  of  their  own.  Boss's 

1  Upton  V,  TribUoock,  91  U.  S.  45;  reason  of  his  subscription,  for  those 
Ttickerman  v.  Brown,  83  N.  Y.  297;  shares,  and  at  the  same  time  repadi- 
Mann  v,  Pents,  2  Sandf.  Oh.  (N.  T.)  ate  his  liability  as  a  subscriber,  on 
267 ;  Macon  &c.  R  CJa  v.  Vason,  57  the  ground  tliat  he  had  elected  not 
Ga.  814 ;  Bedford  Ac.  R.  Co,  v.  Bow-  to  pay  under  that  TOte  of  the  direct- 
ser,  48  Pa.  St  29 ;  Philadelphia  Ac.  ors; "  Chandler  v.  Brown,  77  Bl.  888 ; 
R,  Go.  V.  Hickman,  28  Pa.  St.  818;  Sn^'s  Ga^e,  L.  R  5  Oh.  28;  Sidney'^ 
Qaff  V.  Pittsburgh  &c.  R  Co.,  81  Pa.  Case,  L.  R  13  Eq.  228 ;  Jn  rs  London 
St  489 ;  Swart  wont  v,  Michigan  &c.  te.  Co.,  6  Ch.  Div.  536 ;  Bath*s  Case, 
R  Co.,  24  Mich.  889;  Penobscot  Ac.  8  Ch.  Div.  884;  Kepling  v,  Todd,  3 
R  Co.  V.  Dunn,  (1856)  88  Me.  587,  C.  P.  Div.  860;  Adanoson's  Case,  L. 
801,  where  the  court  while  express-  R  18  Bq.  678;  Belha^en's  Case,  8  De 
ing  doubt  as  to  whether  the  direct-  Qex,  J.  Sc  S.  41.  But  see  Sawyer  v, 
ors  had  power,  under  the  charter  of  Hoag,  17  Wall  610.  Qf.  New  Albany 
the  defendant  company,  without  a  v.  Buike,  11  WaR  96;  Wood's  Rail- 
consideration  to  release  a  subscriber  way  Law,  §  88. 
from  his  obligation  to  take  stock,  <  Wright's  Case,  19  W.  R  947;  8.  a 
was  dear  in  its  opinion  that  if  the  L.  R  12  Eq.  861,  per  Vice  Chancellor 
release  was  within  their  power  the  Wickens.  See  dso,  **  What  is  '  Be- 
stookholder  to  arail  himsdf  of  it  pudiation'of  Bhares,**  16  SoL  J.* 
must  accept  it  within  a  reasonable  Bep.  866,  866. 
time.  "  He  could  not  avail  himself  *In  r0  Estates  Investment  Coup 
of  the  privileges  of  a  stocldiolder,  by  Pawle's  Oase,  (186^)  L  R  4  Ch.  487. 
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bill  suoceeded,  bat  the  company  went  into  liquidation.  Fawle 
having  taken  no  further  proceedings  for  removing  bis  name 
from  the  register,  the  official  liquidator  took  out  a  summons 
to  settle  him  on  the  list  of  contributories.  But  the  Lords 
Justices  Selwyn  and  Giffard,  afSrming  the  Master  o5  the  Bolls, 
decided,  without  calling  on  Fawle's  counsel,  that  there  was 
no  pretense  for  contending  that  Pawle  had  not  done  enough 
in  assertion  of  his  repudiation.  They  said  it  would  be  con- 
trary to  all  the  principles  of  the  court  to  hold  that  there  was 
any  necessity  for  separate  proceedings  by  all  these  nine  share- 
holders, or  for  any  such  vexatious  accumulation  of  costs. 
They  said  it  would  have  been  ^'  improper  and  vexatious  "  of 
Pawle  had  he  filed  a  separate  bill.^  But  a  shareholder  who 
does  not  identify  himself  with  the  test  case  by  notifying  the 
dil^ctors  that  he  claims  the  benefit  of  the  decision,  must  insti- 
tute  separate  proceedings  in  his  own  name  in  order  to  have 
his  name  stricken  from  the  register;^  unless  the  test  .case 
having  been  decided  before  the  winding  up,  the  directors  de- 
cline to  fight  his  case,  knowing  any  defense  thereto  to  be  hope- 
less, and  agree,  therefore,  to  act  upon  the  decision  and  to  strike 
his  name  from  the  register.'  It  is  deemed  more  prudent, 
however,  even  under  such  circumstances,  for  the  shareholder 
to  obtain  an  adjudication  upon  his  case/ 

§  104.  Grounds  of  withdrawal. —  If  a  number  of  persons, 
meaning  to  join  in  a  common  undertaking,  raise  a  common 
fund,  eventually  to  be  increased,  but  commencing  by  a  de- 
posit,  and  they  put  these  deposits  for  a  common  object  into 
the  hands  of  a  committee,  with  directions  to  them  to  do  cer- 
tain acts,  it  is  not  competent  for  any  one  or  more  of  the  sub- 
scribers against  the  will  of  the  others  to  withdraw  and  say, 
"  I  think  you  ought  not  to  go  any  further."  •    Accordingly,  if 

^Pawle^sCase,  Li  R.  4Ch.  497.  struck    ofiF.    Martin,    nevertheless, 
^  ABfaley%  OB8e»  L.  B.  9  Eq.  268.  poshed  his  motion  to  a  hearing,  and 
s  Wright's  Case,  L.  B.  13  Eq.  851,  Vice  ChanceUor   Wood   considered 
cited  supra.  his  proceeding  prudent  as  weU  as 
^In  Martiii*8  Oase,  3  Hem.  &  M.  justifiable,  and  said**  that  the  direct- 
um, after  a  decision  in  removing  a  ors'  voluntary  act  would  not  have 
aaaae  in  wnsimili  easu  the  directon  bound  the  ci^ditors."  '*  What  is  *  B/^ 
8eiit«it>nnd  a  oircular  informing  all  pudiation '  of  Shares,"  16  Sol.  J.  4t 
sharebdldaB    whose    cases    corre-  Bep.  865, 866. 
Bpon<od  that  their  names  had  been  *  lindiey  on  Company  Law,  (Gth 
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one  subscribes  for  shares  in  a  oorporation  to  be  organized,  and 
the  corporation  is  in  fact  organized  and  the  shares  accepted 
by  the  subscriber,  he  can  not  repudiate  his  liability.'  Mere 
informal  irregularities  in  the  contract  can  not  be  made  a  pre- 
text for  withdrawing  and  refusing  to  pay  the  amount,  sub- 
scribed.^ Thus  a  subscriber  is  not  held  released  because  of 
his  signature  being  cut  from  a  printed  paper  of  subscription 
and  pasted  on  a  fac-simile,'  nor  by  the  failure  of  the  agent  to 
deliver  the  original  subscription  paper  to  the  company/  As 
the  ownership  of  shares  in  an  undertaking  and  the  rights  and 
liabilities  incident  thereto  are  in  no  wise  dependent  upon  the 
possession  of  a  certificate  of  stock,^  it  follows  that  a  failure 
on  the  part  of  the  company  to  tender  a  certificate  to  the  sub- 
scriber is  no  ground  for  bim  to  repudiate  his  shares  and  refuse 
to  pay  therefor ;  *  unless,  of  course,  the  delivery  of  the  certifi- 
cate has  been  stipulated  for  in  the  contract  of  subscription ;  ^ 

ed.  1889)  29,  citing  Baird  t?.  Ross,  3  Improvement  Co.,  57  lud.  185;  Cay- 
Macqueen,  61 ;  Burnes  v,  Pennell,  2  uga  Lake  R.  Co.  v.  Kyle,  64  N.  Y. 
H.  L.  C.  497.  Cf.  Kent  v.  Jackson,  185 ;  Nulton  v,  Clayton,  64  Iowa,  425 ; 
14  Beav.  367;  s.  c.  2  De  G.  Mac.  &  Boston  &c.  R.  Co.t;.  Wellington,  118 
G.  491.  As  to  the  right  of  script  Mass.  79;  Waterman  on  Corpora- 
holders  to  have  the  money  subscribed  tions,  164. 

by  them  applied  to  the  purposes  for  >  Sodus  Bay  Soc  R.  Co.  v,  Hamlin, 

which  they  subscribed  it,  see  Bag^  24  Hun,  390. 

shaw  V.  Eastern  Union  Ry.  Co.,  7  <  Pickering  v,  Templeton,  2  Ma 

Hare,  114;  8.  O.   2  Mac.  &  G.  389.  App.  424. 

See  also  Aldham  v.  Brown,  7  El.  &  ^^Fulgam  v,  Macon  Sxi,  B.  Co.,  44 

B.   164;  s.  0.  2  El.  &  El.  898.    In  a  Ga.  597. 

more  recent  case  it  was  held  upon  ^  Butler  University  v.  Scoonover, 

precisely  the  same  principle,  that  (1887)  114  Ind.  381;  8.  O.  5  Am.  St. 

where  a  person  had  covenanted  to  Rep.  627 ;  Slipher  v.  Earhart^  (1883) 

pay  a  deposit  which  was  to  be  appli-  83   Ind.    173 ;  Miller   v.    Wild    Cat 

cable,  amongst  other  things,  to  the  Gravel  R.  Co.,  52  Ind.  51:  Heaston 

discharge  of  the  expenses  of  form-  v.  Cincinnati  Sec  R.  Co.,  16  Ind.  275;  * 

ing  a  company,  he  was  bound  by  his  8.  c.  79  Am.  Bee.  430 ;  New  Albany 

covenant,  and  was  liable  to  an  ac-  &c.   R.  Co.  v.  McCk)rmick,  10  Ind. 

tion  upon  it,  although  before  the  ao-  499 ;  Chandler  v.  Northern  Gross  R. 

tion  was  brought,  the  formation  of  Co.,  18  IlL   190;  Kennebec  SCo,   R. 

the  company  had  become  impossible.  Ca  v.  Jar  vis,  34  Me.  860. 

Ace.  Duke  v.  Dive,  1  Ex.  36;  Duke  ^Uawley  v.  Upton,  102  U.  S.  814; 

V.  Forbes,  1  Ex.  356.  Wheeler  v.  MiUar,  90  N.  Y.   358; 

1  Inter-Mountain  Publishing  Co.  t;.  &  c.  24  Hun,  541 ;  South  Georgia  Jta 

Jack,  5  Mont.  568.  R.  Co.  v.  Ayers,  56  Qa.  284;  Fulgam 

3  Ashtabula  Sec  R.  Co.  v.  Smith,  15  v.  Macon  &c.  R.  Co.  44  Qa.  697 ; 

Ohio  St.  328;  Clark  v.  Continental  yawterv.OhiodtcB.Co.,14Ind.  174. 
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or  unless  .the  failure  arises  from  the  whole  capital  stock  hay- 
ing been  already  issued  to  others.^  But  a  refusal  to  issue  a 
certificate  when  demanded  may  release  the  subscriber.  Thus 
if  the  defendant  can  show  that  while  the  corporation  was  yet 
solvent  he  tendered  t!ie  full  amount  of  his  subscription,  de- 
manding a  certificate  of  stock,  which  was  refused,  it  is  a  good 
defense  even  to  an  action  by  the  assignee  of  the  company 
brought  in  behalf  of  the  corporate  creditors.* 

§  105.  (a)  Sundry  examples. —  Sundry  other  grounds  have 
been  taken  by  subscribers  and  stockholders  as  reasons  for  re- 
pudiating their  shares,  but  have  been  held  insufficient  by  the 
courts,  as,  for  example,  that  stock  had  been  allotted  by  the 
commissioners  to  persons  whose  names  were  not  on  the  sub- 
scription list;'  that  all  the  shares  of  a  new  issue  increasing  the 
capital  stocic  had  not  been  taken;*  that  the  corporation  failed 
to  put  in  a  certain  amount  of  working  capital  according  to 
agreement  with  the  subscriber,  when  he  knew  of  the  corpora- 
tion's lack  of  funds,  and  that  no  provision  bad  been  made  for 
raising  any;*  that  a  creditor  who  is  enforcing  payment  is  a 
director  also  of  the  corporation;*  that  the  corporation  was  not 
in  existence  when  the  member  agreed  to  take  the  shares;^  that 

1  Borrows  v.  Smith,  10  N.  Y.  650.  the  original  stock  is  not  entitled  to 

'  Potts  v.  Wallace,  (1887)  83  Fed.  cancellation  of  his  subscription  and 

Bep.  273.  repayment  of  the  amount  paid  in, 

' S wartw out  v,  Michigan  &c,  B.  Co. ,  on  the  ground  that  all  the  new  shares 

24  Mich.  889.     As  to  subscriptions  to  were  not  subscribed  for.    In  the  ab- 

oorporate  stock,  when  binding,  and  sence  of  any  stipulation  or  limitation 

defenses  to  generally,  see  extensive  to  the  contrary,  his  subscription  is 

note  to  Freeland  v.  McCullough,  4:3  not  contingent  or  dependent  upon 

Am.  Dec  694,  708 ;  8.  a  1  Denio,  414.  the  taking  of  all  the  shares,  but  is 

See  also  Wight  v,  Shelby  R.  Ca,  68  absolute  and  binds  him  accordingly. 

Am.  Dec.  633;  Penobscot  R.  Co.  t;.  ^Goff  v.  Hawkeye  Pump  &  Wind- 

Dununer,  63  Am.  Dea  654;  Penob-  mill  Co.,  63  Iowa,  691. 

scot  B.  Co.  V,  White,  66  Am.  Dec.  *  Chouteau  Insurance  Co.  ix  Floyd, 

257 ;  &  a  41  Me.  513,  and  notes  there-  74  Mo.  286. 

to;  Robinson  V.  Pittsburgh  &c.  R.  ? Inter-Mountain  Publishing  Co.  v. 

Co.,  82  Pa.  St.  384;  &  a  73  Am.  Dec  Jack.  (1885)  5  Mont.  568.   *'  Subscrip- 

792.  tions  to  certain  amount  of  corporate 

^Avegne  v.   Citizens'  Bank,  (La.  stock  are  necessary  to  organization  of 

1889)  5  So.  Rep.  537,  where  it  was  contemplated  corporation,  and  for 

held  that  an  original  stockholder  who  that  reason  and  purpose  are  valid 

signs   without   qualification  a  sub-  before  such  organization,  and  may 

scription  for  new  stock  to  increase  be  collected  afterwards;  and,  in  an 
18 


194  YOLimTABY   WITHDRAWAL  FBOH  MRHBES8HIP.        [§  105, 

an  illegal  by-law  prohibits  his  voting  until  pai^ment  of  calls;* 
that  the  member  himself  failed  to  make  the  cash  deposit  re- 
quired by  statute  at  the  time  of  subscribing;*  that  other  mem- 
bers have  been  allowed  to  pay  in  a  depreciated  currency ;'  that 
more  than  the  capital  stock  has  been  subscribed;*  and  that  the 
member  misunderstood  the  legal  effect  of  his  agreement  to 
take  shares  in  the  stock  of  the  company/    A  mistake  of  fact^ 

action  on  such  a  subscription,  the  de-  not  say  that  he  may  not  have  relief 

fendant  can  not  set  up  the  non-  if  this  depreciated  currency  did  not 

existence  of  the  corporation  at  the  go  as  far  as  good  money  would  have 

time  of  making  the  contract."    An-  done  to  pay  contracts  and  debts  of 

derson  v.  Newcastle  &  R.  Co. ,  (1859)  the  company."     Macon  &  Augusta 

12  Ind.  876;  s.  c.  74  Am.  Dec.  218.  R.  Ck>.  v,  Vason,  (1876)  57  Ga.  814, 

1  Chandler  v.  Northern  Cross  R.  816,  citing  AngeU  &  Amee  on  Cor- 

Co.,  18  111.  190;  New  Albany  &c.  R.  porations,  297  et  aeq. 

Co.  V.  McCormick,  10  Ind.  499;  8.  a  <Oier  v.  Baltimore  Ax^  R.  Ca,  41 

71  Am.  Dec  897.  Md.  583. 

« Pittsburg,  W.  &c.  R.  Co.  v,  Ap-  »New  Albany  &c.  R.  Co,  v.  Fields^ 

plegate,  (1884)  21  W.  Va.  172.  10  Ind.  Ib7 ;  Clear  v.  Newcastle  RCo.^ 

*  The  testimony,  however,  goes  9  Ind.  488 ;  Ellison  v.  Mobile  &c  R. 
further,  and  shows  that  all  the  Con-  Co.,  86  Miss.  572;  Selma  &o.  R  Co. 
federate  money  thus  taken  was  paid  v,  Anderson,  51  Miss.  829, 833 ;  Bailey 
out,  dollar  for  dollar.  If  this  pay-  v.  Hannibal  &c.  R.  Ca,  17  Wall.  96 ; 
mentv  dollar  for  dollar,  was  upon  Wight  v.  Shelby  R.  Co.,  16  B.  Mon. 
contracts  made  at  gold  rates,  then  no  4 ;  s.  a  63  Am.  Dec.  522.  Cf.  Vicka- 
harm  was  done,  and  there  would  be  burg  &c  R.  Co.  v.  McKean,  12  La, 
no  loss,  but,  if  for  work  at  prices  Ann.  688.  Even  though  his  misoun- 
corresponding  with  the  depreciated  ception  of  the  legal  effect  of  his  act 
currency,  it  is  clear  that  all  other  was  induced  by  misrepresentations  by 
stockholders  were  hurt,  and  upon  the  corporate  promoter  or  agent,  a 
this  point  the  record  is  silent.  But  mistake  of  law  will  not  avail  him. 
the  plea  here  is,  the  naked  one,  that  Ellison  v.  Mobile  &G.  R.  Co.,  36  Miss, 
the  defendant  was  released  by  the  572,  588;  New  Albany  &c.  R  Co.  v. 
fact  that  such  money  was  so  taken  Fields,  10  Ind.  187 ;  Clem  v.  New- 
by  the  directors,  and  upon  this  naked  castle  See,  R  Co.,  9  Ind.  488.  For 
plea,  the  act  of  the  directors,  being  misrepresentations  with  respect  to 
ultra  vires,  is  a  mere  nullity ;  nobody  matters  of  law  which  are  supposed 
was  thereby  relieved  from  future  to  be  equally  within  the  knowledge 
payment  at  the  instance  of  anybody  of  both  parties,  do  not  constitute  a 
hurt,  and  the  defendant  is  not  there-  fraud.  Upton  v.  Tribilcock,  91  U.  S. 
by  released  from  the  payment  of  his  45;  Parker  v,  Thomas,  19  Ind.  213; 
stock.  Upon  his  going  into  equity,  Thornburgh  v.  Newcastle  &c.  R  Co., 
and  making  the  stockholders  parties,  24  Ind.  499 ;  Northeastern  R  Co.  r. 
and  showing  damage  to  himself  and  Rodriguez,  10  Rich.  278,  where  the 
praying  tliat  all  be  made  to  pay  as  representation  was  that  the  sub- 
much  real  money  for  their  stock  as  scriber  might  allow  forfeiture ;  Clem 
he  will  have  to  pay  for  his,  we  will  v.  Newcastle,  &c.  R  Co.  9  Ind.  488„ 
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however,  may  constitute  a  ground  for  the  rescission  of  a  con- 
tract. "Except,"  says  Mr.  Lindley,  "where  a  person  has  in- 
duced others  to  act  on  his  own  representations,  ignorance  of 
material  facts  on  his  part  affords  a  sufficient  reason  for  not 
holding  him  bound  by  what  in  such  ignorance  he  may  have 
said  or  done."^  But  a  subscriber  who  has  by  mistake  agreed 
to  take  more  shares  than  he  intended,  after  allowing  the  com- 
pany to  act  upon  the  faith  of  his  subscription,  can  not  obtain 
relief  in  equity  in  the  absence  of  proof  of  fraud;'  nor  can  he 
plead  that  he  wa3  ignorant  of  the  true  condition  of  the  com- 
pany's affairs.' 

§  106,  (b)  Irregular  incorporation. —  A  member  of  a  cor- 
poration who  has  accepted  hisshares,*  paid  calls  thereon,^  voted 

whete  the  roprefientation  wafi  that  Bing.   110;  White  v,  Coventry,  99 

payment  would  not  be  demanded  Barb.  805;  TrumbuU  Co.  Ins.  Co.  v, 

nntil  completion  of  construction.  Homer,    17   Ohio,    407 ;   Parish   v. 

1  Lindley  on  Partnership,  185.  See  Wheeler,  22  N.  T.  494;  Steam  Nan- 

also  Taylor  on  Corporations,  (2d  ed.  gation  Co.  v.  Weed,  17  Barb.  878; 

1889)  §  527;  Salem  Mill  Dam  Ca  v.  Doyle  v.  Peerless  Petroleum  Co.,  44 

Hopes,  9  Pick.  187;  s.  o.  19  Am.  Dec.  Barb.  289;  Dutchess  Cotton  Manu- 

868;  Four  Mile  Valley  R  Co.  t;.  Bailey,  factory  v,  Davis,  14  Johnson,  288; 

18  Ohio  St.  208;  Payson  v.  Withers,  5  Henriques  v.  Dutch  West  India  Co., 

Bias.  289;  County  of  Schuylkill  v.  2  Ld.  Ray.  1585;  Clark  v,  Thomas, 

Copley,   67   Pa.  St    886 ;  Smith  v.  (1877)  84  Ohio  St.  46, 59 ;  Hickling  v. 

Reese  &a  Co.,  L.  R.  2  Eq.  264.  WUson,  (1882)  104  Dl.  54;  Thompson 

*Dimau  v.  Providence  Sec.  R.  Co.,  v.  Reno  Savings  Bank,  (1885)  19  Nev. 

5  R.  L  180.  108 ;  Inter-Mountain  Sec,  Ca  v.  Jack, 

s  Payson  v.  Withers,  5  Biss.  269;  5  Mont  568. 
Beach  on  Railways,  §  118.  ^  **  There  is  no  doubt  that,  in  gen- 

*  To  the  public  this  company  had  eral,  a  strict  compliance  must  be 
an  the  extent  indicia  of  being  the  shown  with  the  provisions  of  the 
(orporation,  and  legally  entitled  to  charter,  and  that,  in  this  case,  so 
extfrclee  the  rights  and  franchises  it  much  of  the  Code  of  Virginia,  as  is 
assumed  to  exercise.  A  party  vol-  applicable,  is  made  part  of  the  act  of 
untarily  taking  stock  in  such  com-  the  plaintiff's  incorporation.  But, 
pftny  is  not  in  a  position,  when  sued  in  some  cases,  a  compliance  will  be 
for  the  balance  due  for  such  stock,  presumed ;  and,  in  others,  it  may  be 
for  tbe  benefit  of  the  creditors  of  waived.  Assuming  the  authority  to 
such  company,  to  deny  the  author-  make  the  subscription,  and  the  fact 
fty  of  the  company  to  issue  such  of  its  having  been  made,  the  pay- 
Stock  and  transact  business  lawfully,  ment  of  installments  on  it  is  a  suffi- 
TTpton  V.  Hansbrough,  (1878)  8  Biss.  cient  recognition  of  the  legal  exist- 
417,  421,  citing  Eaton  v,  Aspinwall,  ence  and  organization  of  the  plaint- 
19N.T.  119;  Harvey  t?.  Kay,  9  Bam.  ii3t.  That  the  law  will  make  pre- 
Sc  C  ZM;  Doubleday  v,  Muskett,  7  sumption  in  favor  of  the  legality  of 
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at  corporate  meetings,^  or  otherwise  participated  in  its  affairs, 
after  the  organization  of  the  companj,^  can  not  withdraw  from 
membership  nor  evade  bis  liability  to  the  company  or  its 

creditors  upon  the  groand  that  the  statutory  formalities  requi- 
site to  its  legal  organization  have  not  been  observed.'    For 

the  proceedings  of  corporations  is  case  can  raise  this  question.  He  is 
settled."  Maltby  v.  Northwestern  a  stockholder  in  the  defendant  corn- 
Virginia  R.  Co.,  (1860)  16  Md.  422,  pany.  He  has  been,  if  he  is  not  still, 
444.  a  director.    He  is  not  dealing  with 

1 «  When  subscribers  to  the  stock  it  as  a  stranger,  but  as  a  member 
of  a  private  corporation  meet  and  who  has  participated  in  its  organiza- 
elect  a  board  of  directors,  and  tion,  and  claimed  and  exercised  au- 
thereby  effect  a  permanent  organ-  thority  under  and  by  virtue  thereof, 
ization,  and  engage  in  the  corporate  It  will  not  do  for  him  now  to  deny 
enterprise  for  several  years,  by  the  rightful  existence  of  this  coni- 
which  debts  are  incurred,  voting  pany  as  to  himself  and  his  own  stock 
and  acting  as  bona  fide  subscribers,  subscription,  which  he  has  affirmed 
they  will  not  be  allowed  to  dispute  as  to  all  others.  As  to  him,  we  must 
the  binding  effect  of  their  subscrip-  treat  this  corporation  as  having  a 
tions,  or  the  legality  of  the  organ-  legal  organization  and  a  right  to  call 
ization  of  the  corporation,  as  against  upon  him  to  fulfill  his  engagement 
third  persons  w)io  give  credit  to  the  as  a  subscriber  to  its  stock."  Wein- 
company  on  the  faith  of  its  being  man  v.  Wilkinsburg  &  E.  L.  P.  Ry. 
legally  organized,  but  will  be  re-  Co.,  (1888)  118  Pa.  St.  192,  203.  In 
quired  to  pay  their  subscriptions  as  another  case  it  was  held  that  where 
to  creditors  who  are  entitled  in  a  member  was  an  original  subscriber 
equity  to  be  subrogated  to  the  rights  to  the  company,  and  was  one  of  the 
of  the  company."  15  Central  L.  J.  commissioners  for  receiving  the  sub- 
18,  citing  Hickling  t?.  Wilson,  (1882)  scriptions,  and  was  elected  one  of 
104  HI.  54.  It  is  not  competent  for  the  managers  of  the  company,  and 
any  stockholder  to  make  the  objec-  acted  as  such,  in  virtue  of  his  elec- 
tion to  the  existence  of  the  corpora-  tion,  it  was  not  competent  for  him 
tion,  inasmuch  as  they  have  chosen  to  object  that  a  sufficient  number  of 
the  president  and  managers,  and  shares  had  not  been  subscribed  to 
have  had  all  the  benefits  of  the  cor-  justify  the  election.  Rockville  &c. 
poration.  They  can  not  now  set  up  Turnpike  Road  v.  Van  Ness,  S 
as.  a  defense  their  own  want  of  Cranch,  C.  C.  449,  450. 
power.  Rockville  &c.  Turnpike  'Swartwout  v,  Michigan  Ac.  B. 
Road  V.  Van  Ness,  2  Cranch,  C.  C.  Co.,  24  Mich.  889.  per  Cooley,  J.; 
449,  451.  Tar  River  &c.  Co.  v.  Neal,  (1825)  8 

3  As,  for  example,  by  acting  as  a  Hawks,  (N.  C.)  520,  584:  Wilming- 

director.    Rice  v.  Rock  Island  &c.  ton  &c.  R  Co.  v,  Thompson,  7  Jonee, 

R.  Co.,  21  Dl.  93;  Danbury  &  N.  R.  (N.  C.)  387;  Danbury  &  N.  R.  Co.  v, 

Ca  V.  Wilson,  22Ck>nn.  485;  Meadow  Wilson,  22  Conn.  435;  Hanover  &c. 

V,  Gray,  30  Me.  547 ;  Hunt  v.  Kansas  R.  Co.  v.  Haldeman,  82  Pa.  St.  86. 

&c  Co.,  11  Kan.  412.     "  But  we  do  See  also  Garrett  v,  Dillsburg  A:c.  B. 

not  see  how  the  defendant  in  this  Co.,  78  Pa.  St.  465,  where  the  plea 
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« 

it  is  well  settled  that  non-compliance  with  the  provisions  of  a 
charter,  is  not  a  matter  of  defense  collaterally  between  a  corpo- 
ration and  its  stockholders  or  debtors.  It  belongs  exclusively 
to  the  State  to  determine  whether  it  will  exercise  its  preroga- 

W9B  that  the  charter  had  been  fraud-  during  all  the  time  while  the  ar- 
ulently  obtaiued.  "  But  it  is  not  rangements  were  made  by  the 
necessary  Sot  us  to  express  a  decided  directors  for  the  building  of  the  road 
opinion  on  that  or  any  other  of  these  and  the  operations  connected  with  it. 
objections,  because  we  have  no  doubt  In  consequence  of  this  conduct  on 
that  the  conduct  of  the  defendant,  his  part,  and  on  the  strength  of 
in  regard  to  the  organization  by  the  what  was  thus  done  by  him,  in  con- 
choice  of  directors,  and  the  prelim-  nection  with  the  other  stockholders 
mary  steps  which  led  to  it,  and  his  and  directors,  the  other  subscribers, 
conduct  since  that  organization,  was  generally,  were  induced  to  pay  for 
such  as  ought  to  preclude  him,  as  their  stock ;  and  the  company  have 
between  himself  and  the  plaintiffs,  also  been  induced  to  incur  the  ex- 
in  an  action  like  the  present,  which  pense  of  building  their  railroad,  and 
is  brought  to  recover  the  amount  of  carrying  on  all  the  branches  of 
due  on  the  installments  assessed  on  their  business  connected  with  it. 
his  stock,  from  disputing  the  regu-  The  other  stockholders  have  thus 
larity  or  validity  of  these  steps  taken  been  led  to  invest  their  funds  and 
in  the  organization  of  the  plaintiffs  assume  responsibilities  in  a  mode 
as  a  corporation.  He  was  a  party  to  and  to  an  extent  which  they  would 
and  co-operated  very  actively  with  not  have  done  but  for  this  conduct 
the  other  subscribers  and  the  com-  of  the  defendant.  The  consequence 
missioners  in  that  organization,  and  of  permitting  him,  now,  to  repudiate 
participated  in  all  the  proceedings  his  acts,  might  be  to  devolve  upon 
which  led  to  it.  He  was  one  of  the  the  other  subscribers  a  personal  lia- 
earliest  and  largest  subscribers  to  bility  for  the  engagements  of  the 
the  stock,  and  induced  others  also  company,  to  make  them  even  tres- 
to  subscribe  to  it.  Attended,  on  the  passers  in  regard  to  those  whose 
call  of  the  commissioners,  all  the  property  has  been  taken  for  the  con- 
meetings  of  the  stockholders  as  one  struction  of  their  road,  and  to  frus- 
of  them,  and  acted  with  them  in  the  trate  the  whole  object  of  their  un- 
choioe  of  directors,  accepted  the  dertaking.  It  requires  no  argument 
ofBce  of  director,  to  which  he  was  to  show  that,  under  these  circum- 
chosen,  and  acted  as  such  in  the  stances,  the  case  comes  within  the 
meetings  of  the  directors  and  in  the  well  established  and  most  just  and 
meetings  at  which  the  installments  wholesome  principle,  that  a  person 
on  the  stock  were  laid,  and  until  who,  by  his  declarations,  or  a  course 
caUed  upon  long  afterwards  for  his  of  conduct,  which  is  a  species  of 
part  of  those  instaUments,  it  does  declaration,  has  wilfully  induced 
not  appear  that  he  ever  questioned  another  injuriously  to  alter  his  con- 
the  regularity  of  the  organization  of  dition,  is,  as  against  the  latter,  es- 
the  oonapany  or  its  corporate  pow-  topped  from  denying  the  truth  of 
ers;  and  he  continued  to  be,  and  such  declarations,  or  the  rightful- 
acted  as,  a  director,  subsequently  ness  of  such  conduct"    Danbury  & 
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tive  of  forfeiting  or  annnlling  the  charter.^  The  articles  must 
contain  the  statements  affirmatiYely  required  by  the  statute, 
because  those  statements  constitute  conditions  precedent  to 
the  right  of  the  company  to  become  incorporated.  If  unau- 
thorized provisions  are  added,  all  acts  done  pursuant  to  such 
provisions  will  be  void;  but  until  the  company  is  proceeded 
against  for  an  abuse  of  its  franchises,  its  rights  as  a  corpora- 
tion will  not  be  affected  by  such  unauthorized  provisions.*  If 
the  State  chooses  to  tolerate  such  irregularities,  it  is  not  for 

N.  R.  Co.  v.  Wilson,  (1868)  22  Conn,  righlf  uUy  there,  against  wrong-do* 
486,  460;  citing  Brown  v.  Wheeler,  era,  and  all  those  who  have  treated 
17  Conn,  346 ;  Kinney  v.  Farnsworth,  or  acted  with  them  in  their  corpo- 
17  Conn.  361 ;  Roe  v,  Jerome,  18  rate  character ;  and  even  when  it  is 
Conn.  188 ;  Noyes  v.  Ward,  19  Conn,  shown  that  such  charter  has  been 
860.  **  The  company  being  thus  es-  granted  upon  a  precedent  condition, 
tablished  in  the  manner  pointed  oat  and  persons  are  found  in  the  quiet 
li^  the  act,  the  defendant  ought  not  possession  and  exercise  of  those  cor- 
to  be  permitted  to  dispute  its  exist-  porate  rights  as  against  all  but  the 
ence;  and  the  less  so,  as  he  in  part,  sovereign,  the  precedent  condition 
by  his  vote,  had  confirmed  it.  If  shall  be  taken  as  performed."  Tar 
ihe  commissioners  improperly  exer^  Biver  Navigation  Ca  v.  Neal.  (1825) 
cised  the  powers  conferred  upon  8  Hawks;  (N.  C.)  620,  687.  Schloss 
them  by  the  act,  they  can  not  be  v.  Montgomery  Trade  Co.,  (1889)  87 
caUed  to  an  account  by  the  defend-  Ala.  411,  was  an  action  by  an  ai- 
ant  in  the  present  action;  some  leged  corporation  for  the  balance  due 
other  remedy  must  be  resorted  to.*'  on  subscriptions  to  stock.  The  plaint- 
Tar  Biver  Navigation  Co.  v.  Mead,  iff  demurred  to  a  plea  of  nul  Uel  cor- 
(1826)  3  Hawks,  (N.  C.)  620,  686.  poration  on  the  ground  that  defend- 
1  Taggart  v.  Western  Maryland  R.  ants  were  estopped  from  denying 
Ca,  24  Md.  663,  696,  citing  People  v.  plaintiff's  incorporation  by  having 
Manhattan  Co.,  9  Wend.  861 ;  Angell  paid  all  of  their  subscription  except 
&  Ames  on  Corporations,  8d  ed.  747 ;  the  amount  sued  for,  which  was  al- 
Planters'  Bank  t;.  Bank  of  Alexan-  leged  to  have  been  regularly  called 
dria,  10  Q.  &  J.  846.  **  I  do  not  go  in  by  plaintiff,  and  demand  made  on 
the  whole  length  of  the  plaintiff's  defendants.  The  circumstances  of 
counsel  in  saying  that  persons  in  pos-  the  assessments  were  not  shown,  and 
session  of  corporate  rights  or  fran-  it  did  not  appear  that  they  were 
chises  shall  be  considered  as  right-  made  under  color  of  corporate  or- 
f  uUy  corporators  against  all  persons  ganization  or  capacity.  It  was  held 
but  the  sovereign ;  but  agree  with  that,  as  from  the  facts  shown  it  did 
them  with  this  qualification,  that  not  appear  that  the  payments  were 
where  it  is  shown  that  such  corpora-  not  made  as  preliminary  to  oorpo- 
tion  may  by  law  exist,  that  is,  where  rate  organization,  the  facts  were  not 
it  is  shown  that  a  charter  has  been  sufficient  to  create  an  estoppeL 
granted,  those  in  possession  and  act-  '  Eastern  Plank  Boad  Co.  v. 
ually  in  the  exercise  of  those  oorpo-  Vaughan,  (1866)  14  N.  T.  646,  551, 
rate  rights,  shall  be  considered  as  per  Selden,  J. 
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iadividoals  to  question  these  aots,  certainly  not  for  individuals 
who  make  contracts  with  them.^  But  while  a  person  partici- 
pating in  the  affairs  or  subscribing  to  the  stock  of  a  corpora- 
tion de  facto  after  its  formation,  is  precluded  from  setting  up 
the  invalidity  of  its  organization  as  a  defense  to  an  action  on 
his  contract,  upon  the  ground  that  by  contracting  with  it,  he 
has  recognized  its  existence  as  a  corporation ;  no  such  ground 
can  be  taken  where  the  contract  of  subscription  was  made 
before  the  formation  of  the  corporation,  and  was  conditioned 
upon  its  formation.  A  legal  and  effectual  formation  of  a  cor- 
poration or  joint-stock  company  for  the  purpose  specified  in 
the  contract  is  a  condition  precedent  to  his  obligation  to  put 
in  his  capital.  He  will  not  be  bound  under  such  a  contract 
to  invest  his  capital  in  the  stock  of  a  corporation  not  legally 
formed,  or  which  has  not  obtained  the  franchise  of  carrying 
on  the  business  contemplated  by  the  contract,  and  in  which 
he  had  agreed  to  become  interested.' 

§  107.  (e)  Tarianee  from  original  purpose  of  Incorpora- 
tion.—  Another  valid  ground  upon  which  the  subscriber  or 

1  Kansas  City  Hotel  Ck).  v.  Hunt,  part  in  the  company's  acts,  except 

(1874)  57  Mo.  126, 129,  citing  Method-  to  sabscribe."    Kansas  City  Hotel 

istE.  Church  t7.  Pickett,  19  N.  Y.  486.  Oo.  v.  Hunt,  (1874)  57  Mo.  126,  130; 

'Dorrisv.  Sweeney,  (1875)  60  N.Y.  Low  v.  Oonnecticut  &c.  R  Co.,  45 
468,  467,  per  Rapallo,  J.  '*  The  cases  N.  H.  870;  Richmond  Street  By.  Ca 
in  regard  to  this  point  have  been  v.  Reed,  88  Ind.  9;  Tag}2:art  v.  West- 
examined,  and  they  aU  agree,  that  em  R.  Co.,  24  Md.  568;  Monterey 
where  the  subscription  has  been  ac-  &c.  R.  Co.  t?.  Hildreth,  53  Cal.  128. 
quieeced  in,  either  by  payment  of  C/.  Danbury  &  N.  R.  Co.  v.  Wilson, 
part  of  the  subscription,  or  by  be-  (1858)  22  Conn.  485;  Dimanv.  Provi- 
ooming  a  director,  or  by  attending  denoe  &c.  R.  Co.,  5  R.  I.  180;  Marl- 
meetings  of  stockholders,  or  by  any  borough  &c  R.  Co.  v.  Arnold,  9 
other  act  indicating  an  acquiescence  Gray,  159;  &  c.  69  Am.  Dec.  279; 
in  the  validity  of  his  subscription,  Buffalo  &c.  R.  Co.  t;.  Hatch,  (1859) 
his  defense  based  on  mere  technical  20  N.  T.  157,  161 ;  Garrett  v.  Dills- 
objections  will  be  disregarded.  But  burg  &g.  R.  Co.,  78  Pa.  St.  465 ;  Mid- 
the  present  case  is  peculiar,  in  that  land  &c.  Ry.  Co.  v.  Gordon,  16Mees. 
it  diows  nothing  but  the  bare  act  of  &  W.  804.  Contra,  Oregon  &c.  R. 
t^abscribing ;  nor  is  the  date  of  the  Co.  v.  Scroggin,  3  Oregon,  161. 
subscription  averred  or  proved.  It  Bell's  Appeal,  (1887)  115  Pa.  St.  88, 
appears  that  the  ten  per  cent,  re-  a  late  case  apparently  contra^  turns 
quired  by  the  articles  of  association  upon  the  subsequent  acts  of  the  sub- 
to  be  paid  on  subscription  was  never  scriber  estopping  him  from  denying 
paid;  that  the  defendant  never  took  the  regularity  of  the  incorporation. 
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stookholder  may  be  relieved  from  the  obligation  of  his  con- 
tract, or  withdraw  from  membership  in  the  company,  is  the 
fact  that  there  has  been  some  fundamental  change  in  the 
nature  of  the  corporation  whereby  his  rights  9,nd  liabilities  are 

materially  affected;^  such,  for  example,  as  an  increase  in  the 
capital  stock  whereby  his  relative  influence  and  control  of  the 
corporate  affairs  is  diminished.'    Neither  a  mandatory  statute 

^Clearwater  v.  Meredith,  1  Wall,  that  the  company  may  oommence 
25 ;  Nugent  v.  Supervisors,  19  WalL  work  when  one  hundred  thousand 
241;  Champion  v.  Memphis  &c,  R  dollars  was  subscribed.  We  think 
Co. ,  85  Miss.  692 ;  Marietta  &c,  R.  Co.  that  the  materiality  of  this  alteration 
V.  Elliott,  (1859)  10  Ohio  St.  57;  Char-  was  a  question  for  the  court  and 
lotte  Bank  v,  Charlotte,  (1882)  85  that  the  judge  should  not  have 
N.  C.  438;  Kennedy  v.  Panama  Ac  turned  it  over  to  the  jury;  bat  as 
Mail  Co.,  17  L.  T.  Bep.  (N.  S.)  62.  they  found  it  material,  of  course,  if 
A  contract  of  subscription  to  stock  we  agree  with  them,  we  ought  not 
provided  for  the  building  of  the  A.  to  interfere  with  what  they  did. 
railroad  according  to  the  survey  We  do  think  that  the  change  is  ma- 
made  by  the  B.  railroad,  the  original  terial  in  so  far  as  it  would  force  ool- 
route  running  within  500  feet  of  M.'s  lections  from  those  who  haye  sub- 
miU.  This  route  was  changed  so  as  scribed  only  on  condition  that  five 
to  make  it  run  1,200  feet  from  the  hundred  thousand  dollars  should  be 
mill.  In  a  suit  against  M.  for  the  subscribed.  Besides,  it  legalized 
amount  of  his  subscription,  it  was  acts  done  by  the  directors  and  stock- 
held  that  he  might  show  that  this  holders  in  releasing  fictitious  sub- 
alteration  in  the  route  was  as  to  him  scribers,  and  otherwise.  Taking  it 
and  his  interest  a  material  variation,  altogether,  it  is  such  an  alteration 
Moore  v,  Hanover  Junction  &  L.  R.  as  materially  affects  the  contract 
Co.,  34  Pa.  St.  824.  The  effect  upon  Sullivan  made,  and  the  principle 
subscriptions  of  a  subsequent  change  ruled  in  Winter  v.  The  Muscogee 
of  the  charter  of  a  corporation  is  Railroad  Company,  (11  Ga.  438)  will 
considered  in  the  note  to  Common-  apply  to  this  case."  Memphis  Branch 
wealth  V.  Cullen,  58  Am.  Dec.  461.  R.  Co.  v,  Sullivan,  (1876)  57  Ga.  240, 
See  also  notes  to  Franklin  Glass  Co.  243.  But  in  an  action  by  certain 
V,  Alexander,  9  Am.  Dec.  100 ;  Con-  stockholders  against  the  officers  and 
necticut  &c,  R  Co.  v.  Bailey,  58  Am.  other  stockholders  of  a  bridge  oorpo- 
Dec.  181 ;  Pacific  R.  Co.  v.  Hughes,  ration,  to  cancel  all  the  stock  held 
64  Am.  Dec.  265 ;  Martin  v,  Pensacola  by  defendants,  it  appeared  that  the 
&C.  R.  Co.,  78  Am.  Dec.  713.  cost  of  the  bridge  was  estimated  at 

2  Vide  supra^  §  42.     *'  In  respect  three  thousand  dollars,  and  that  the 

to  the  amendment  of  the  charter,  it  capital  stock  was   limited   to   this 

appears  from  the  record  that  the  amount,  equal  to  sixty  shares.    The 

court  left  its  materiality  to  the  jury,  actual  cost  was  seven  thousand  dol- 

and  this  is  assigned  for  error.    That  lars,  and  to  provide  for  the  difference 

amendment  was  to  the  effect  that  the  stock  was  increased  to  the  latter 

the  capital  stock  may  be  as  much  as  amount.    No  mala  fides  on  defend- 

five  hundred  thousand  dollars,  but  ants'  part  was  shown,  and  the  only 
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nor  a  vote  of  the  directors  nor  of  a  majority  of  the  stockhold- 
ers can  compel  a  dissenting  stockholder  to  accept  a  material 
alteration  of  the  terms  of  the  contract  in  view  of  which  he 
intrusted  his  fands  to  the  corporate  management.^  The  mem- 
ber may  say,  I  have  agreed  to  become  interested  in  a  business 
of  a  certain  description  and  have  contracted  in  view  of  the 
profits  to  be  expected  and  the  perils  and  losses  incident  to 
that  description  of  business ;  but  I  have  not  agreed  that  those 
to  be  intrusted  with  the  capital  I  contribute  shall  have  power 
to  use  it  in  a  business  of  a  different  character  and  attended 
with  hazards  of  a  different  nature.'    Slight  variations,  how- 

irregularitj  oonsiBted  in  the  failure  not  signed  by  its  president.  And  it 
to  have  the  articles  of  incorporation  was  decided  that  the  plaintiffs  were 
amended  so  as  to  permit  the  in-  put  on  inquiry,  and  reasonable  in- 
creased issue.  Plaintiffs  alleged  quiry  would  have  .disclosed  the  con- 
that  they  purchased  the  certifi-  dition  of  affairs  as  shown  by  the 
cate  of  a  stockholder  on  his  repre-  books  of  the  corporation ;  and  that 
sentation  that  his  certificate  was  for  under  this  aspect  of  the  case,  plaint- 
aU  the  capital  stock,  and  that  they  iffs  were  not  entitled  to  a  decree  of 
purchased  after  having  examined  cancellation.  Byers  v.  Rollins,  (Colo, 
the  articles  in  the  Secretary  of  State's  1889)  21  Pacif.  Rep.  894.  So  also, 
office,  showing  that  sixty  shares  where  a  railroad  corporation  obtains 
were  the  entire  stock.  It  appeared  authority  from  the  legislature  to 
that  defendants  had  a  majority  of  change'one  of  its  termini  and  to  in- 
the  original  capital  stock,  and  plaint-  crease  its  capital  stock  without  the 
iffs  obtained  a  majority  of  the  in-  consent  of  a  subscriber  to  stock  under 
creased  issue.  It  was  held  that  the  the  original  charter,  the  latter  is  re- 
subsequent  issue  did  not  invalidate  leased  from  his  subscription,  where 
the  original  issue  of  stock,  and,  as  at  the  time  thereof  the  general  law, 
cancellation  of  aU  the  stock  in  de-  under  which  the  first  charter  was 
fendants'  hands  was  asked  for,  such  obtained,  authorizes  amendments  to 
cancellation  was  properly  refused,  the  charter  increasing  the  capital 
It  also  appeared  that  at  the  time  of  stock,  and  changing  the  route,  but 
the  purchase  of  the  certificate  by  does  not  authorize  a  change  in  the 
plaintiffs,  it  was  well  known  that  the  termini.  Snook  v,  Georgia  Imp.  Co. , 
principal  defendants  were  the  man-  (Ga.  1889)  9  S.  Rep.  1104. 
agers  and  directors,  and  had  been  such  ^  Winter  v.  Muscogee  R.  Co. ,  (1 852) 
managers  and  directors   since   the  11  Gku  488. 

corporation's  organization,  and  that  '  Marietta  Ac  R  Co.  v,  Elliott, 
plaintiffs  purchased  with  knowledge  (1859)  10  Ohio  St.  67.  By  a  Kentucky 
of  those  facts,  and  the  further  fact  statute  (2  Ky.  Acts  of  1865,  p.  97,  §2) 
that  under  the  law  none  but  stock-  the  Kentucky  River  Navigation  Corn- 
holders  could  be  directors  of  a  cor-  pany  was  incorporated,  for  the  pur- 
poration.  The  certificate  which  pose  of  improving  the  navigation  of 
plaintiffs  purchased  was  not  under  the  river  by  building  ad(2th*onaZtocX» 
the  seal  of  the  company,  and  was  and  dams.    A  county  interested  in 
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erer,  between  the  undertaking  authorized  in  the  act  of  incor- 
poration and  the  original  plan  contemplated,  will  not  consti- 
tute a  valid  ground  of  withdrawal.^  And  when  the  articles  of 
agreement  authorize  the  directors  to  vary  or  abandon  any 
part  of  the  undertaking,  the  subscriber  will  not  be  released 
from  liability  by  an  alteration  of  the  scheme.^  Even  a  perma- 
nent abandonment  of  a  part  of  the  original  plan  has  been  held, 
under  certain  circumstances,  not  to  release  him.'  The  main 
points  in  such  cases  have  been  the  nature  of  the  variance  which 
has  caused  the  liability  to  be  contested,  and  the  acquiescence 
of  the  shareholder  in  the  actual  constitution  of  the  company; 
while  the  consideration  of  these  points  has  had  reference  some- 
times to  companies  where  the  question  lay  between  the  share- 
holder and  the  company  only ;  and  at  others  to  companies 
where,  by  reason  of  wiading-up  proceedings,  creditors  had  ac- 
quired a  statutory  interest  in  the  retention  of  the  objecting 
member,  and  were  parties  to  the  litigation.^ 

§  108.  (d)  Secret  concessionft  to  other  members.— It  has 

frequently  happened  that  subscriptions  to  a  portion  of  the 
capital  stock  of  a  company  have  been  colorable  and  fictitious, 
that  the  subscribers  in  some  instances  were  notoriously  in- 
solvent, in  others  that  it  was  expressly  understood  that  pay- 
ment was  not  expected  or  to  be  exacted,  in  others  that  only  a 
part  of  the  subscription  should  be  paid,  and  in  other  instances 
that  payment  should  be  made  in  services  of  some  kind,  or  in 

securing  each  additional   improve-  16  Meee.  &  W.  805,  where  the  ori^ 

mente  subscribed  to  the  stock.    The  inal  plan  was  to  construct  a  railroad 

work  of  making  new  locks  and  dams  from  A.  to  B.  via  C,  but  the  charter 

was  soon  abandoned,  and  the  com-  authorized  a  railway  only  from  A. 

pany  undertook  to  maintain  and  re-  to  B.,  substituting  the  purchase  of  a 

pair  the  old  locks,  which  were  not  canal  from  B.  to  C. 

in  any  way  beneficial  to  the  county.  ^  Nixon  v,  Brownlow,  3  Hurl.  &  N. 

It  was  held  that  the  subscription  455;  s.  a  26  L.  J.  Ex.  278;  &  a  37  L. 

could  not  be  enforced  either  by  the  J.  509. 

corporation  or  by  creditor  whose  >  Buffalo  dtc.  R.  Co.  v,  Gifford,  S7 
debts  had  been  contracted  after  the  N.  Y.  294 :  s.  a  22  Hun,  859 ;  Dor- 
abandonment  of  the  building  of  new  man  v.  JacksonyiUe  &c.  R.  Co.,  7 
locks.    Jessamine  v,  Swigert,  (Ky.  Fla.  265. 

18«7)  saw.  Rep.  13.  not  offlciaUy  <  "Relief  from  Shares,"  44  L  T. 

reported.  40.    These  questions  have  been  al- 

1  Great  Western  Ry.  Co.  v,  Gordon,  ready  treated  supra^  §§  41-43. 
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property,  accepted  at  an  overvaluation;^  again,  some  of  the 
subscribers  may  have  neglected  to  make  the  cash  deposit  re- 
quired by  statute  to  constitute  a  valid  subscription,'  or  the 
shares  of  other  members  may  have  been  forfeited  and  the  sub- 
scriptions of  others  compromised;'  and  the  question  arises 
whether  a  shareholder  to  whom  no  such  concessions  have  been 
made,  may  avail  himself  of  these  circumstances  to  withdraw 
from  the  company  and  repudiate  his  shares.  It  is  said,  on  the 
one  hand,  that  where  subscriptions  are  made  under  an  agree* 
ment  that  they  are  not  to  be  binding  unless  a  specified  sum  is 
subscribed,  it  is  essential  that  there  should  be  no  conditions  as 
to  the  liability  of  any  of  the  subscribers  not  applicable  to  all; 
that  confidential  subscriptions,  given  for  the  purpose  of  mak- 
ing up  the  required  sum,  are  a  fraud  upon  the  other  subscrib- 
ers, and  should  not  be  treated  as  valid  subscriptions;  and  that 
when  by  deducting  these  confidential  subscriptions  the  re- 
quired sum  remains  unsubscribed,  the  contract  of  subscription 
does  not  become  operative,  so  as  to  bind  other  subscribers;* 
so  that  unless  there  be  some  proof  that  the  member  seeking 
to  withdraw  had  assented  to  this  release  of  other  subscribers, 
or  some  fact  appearing  from  which  his  assent  could  be  implied, 
he  is  released  from  his  liability  upon  his  original  subscription.* 
In  support  of  this  view  it  is  argued  that  when  one  agrees  to 

1  JeweU  V.  Bock  River  Paper  Ck>.,  iff  was  neoeasitated  to  show  each 

(1881)  101  HI.  57,  67.  performance  before  recovery  could 

^Swartwout  v,  Michigan  &c.  R  Co.,  have  been  had  in  this  suit   The  first 

24  Mich.  889,  896,  where  the  coart  and  most  important  of  these  is  that 

said: ''But  although  the  {daintiff  be-  subeoriptions  to  a  certain  amount 

low  was  a  corporation  de  factOt  and  should  be  obtained  to  the  capital 

entitled  to  maintain  actions  as  such,  stock.'* 

it  may  still  be  true  that  ii  was  not  'Dormauv.  Jackson viUe&c.  Plank 
authorized  to  recover  upon  subscrip-  B.  Co.,  7  Fla.  265. 
tions  to  its  corporate  stock.  For  this  ^  New  York  Exchange  Co.  v,  De 
purpose  it  is  not  sufficient  that  its  Wolf,  (1865)  81  N.  Y.  278, 281,  282. 
corporate  powers  are,  under  the  cir-  ^  Butlb  v.  Esler  &c,  Manuf .  Ca , 
cumstances,  to  be  taken  as  conceded  (1878)  8  Bradw.  (111.)  83,  89.  In  this 
by  the  subscribers.  The  statute  has  case  a  resolution  was  passed  author- 
pointed  out  certain  steps,  which  are  izing  an  arrangement  with  certain 
to  be  taken  by  the  corporation,  and  subscribers  to  the  capital  stock,  by 
has  made  these  conditions  precedent  which,  upon  giving  their  individual 
to  its  right  to  enforce  the  obllga-  notes  for  one-half  of  their  subscrip- 
tions  of  its  members.  Performance  tions,  they  were  to  be  released  from 
Oi  these  the  corporators  have  the  the  payment  of  the  other  half;  and 
ri;<ht  to  insist  upon ;  and  the  plaint-  this   arrangement  was   made  with 
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pay  so  much  for  an  enterprise,  how  much  it  will  take  to  com- 
plete it,  is  a  most  important  question.  There  can  be  no  doubt 
that  he  subscribes  on  condition  that  the  charter  shall  be  com- 

• 

plied  with,  that  instrument  forming  part,  and  an  important 
part,  of  his  contract.  The  law  of  the  corporation  defines  the 
terms  upon  which  he  agrees  to  pay ;  and  the  amount  of  valid 
subscriptions  made  for  the  common  enterprise  is  most  material. 
One  might  be  willing  to  be  one  of  ten  men  to  raise  a  thou- 
sand dollars,  but  not  one  of  ten  to  raise  five  hundred  for  a  given 
purpose.  The  former  sum  might,  in  his  judgment,  be  the 
least  sum  that  could  accomplish  the  object;  while  he  might 
believe  the  latter  sum  could  not,  and  that  his  subscription  in  the 
latter  case  would  be  money  thrown  away.^  It  surely  can  not 
alter  the  case  if  a  large  and  material  subscription  were  merely 
nominal,  and  was  afterwards  released  because  it  had  always 
been  a  sham,  and  all  this  had  been  done  without  the  knowl- 
edge and  consent  of  the  member  seeking  to  repudiate  his 
shares,  who  was  thus  duped  and  cheated  into  his  subscription 
by  the  sham.' 

quite  a  number  of  the  original  stock  van,  (1876)  67  Ga.  240,  242,   where 

subscribers,  and  their  notes  taken  the  court,  applying  the  illustration 

and  accepted  for  a  moiety  of  their  above,  continued,  "In  this  very  case 

subscriptions    in   full    satisfaction,  he  might  be  quite  willing  to  be  one 

*'  Did  this  act  of  the  board  release  of  five  thousand  shareholders  at  a 

appellant  from  his  obligation  to  pay  hundred    dollars    each,    believing 

his  subscription?    The  courts  of  this  that  the  road,  a  good   substantial 

country,  with  but  few  exceptions,  road,  could  not  be  built  for  a  dime 

have  held  that  a  release  of  a  portion  less  than  five  hundred  thousand  do!- 

of  the  subscribers  to  the  capital  stock  lars;  but  he  might  think  it  folly  to 

releases  all  the  subscribers  who  do  venture  on  such  an  enterprise  with 

not  assent  to  that  release,  or  in  some  one  hundred  thousand  dollars,  and 

way  give  their  sanction  to  it."   Rutz  would  not  subscribe  a  cent  for  it,  be- 

V.  Esler  Sec,   Manuf.  Co.,  (1878)  8  cause  it  would  waste  his  money  for 

Bradw.  (111.)    88,   88,   citing   Pitts-  nothing;  and  so  we  find  the  author- 

burgh   &c.   B.  Co.   v,  Graham,  12  ities  to  be,**  citing  Salem  Mill  dam 

Casey,  77 ;  Pittsburgh  4fe  G.  R.  Co.  V.  Ck).   v.   Ropes,  6  Pick.  23;  Central 

McCully,  8  Casey,  25;  Pittsburgh  &  Turnpike  Co.  v.  Valentine,  10  Pick. 

C.  R.  Co.  V.  Graham,  2- Grant,  259;  142;  Somerset  &  K.  R.  Co.  t?.  Cush- 

Stewai4  V,  Trustees  of  Hamilton  Col-  ing,  45  Me.  524;  1  Red  field  on  Rail- 

lege,  2  Denio,  403 ;  Crawford  C!ounty  ways,   176  et  aeq.,  and  cases  cited 

V,  Pittsburgh  &c.  R.  Co.  82  Pa.  141;  there. 

New  York  Exchange  Co.  v.  DeWolf,  <  Memphis  Branch  R  Co.  v.  Sulli- 

81  N.  T.  278.  van,  (1878)  67  Ga.  240,  242,  per  Jack- 

1  Memphis  Branch  R.  Ca  v.  Sulli-  eon,  J. 
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§  109,  The  same  subject  contlnaed. —  On  the  other  hand  it 
is  said  that  each  subscription  to  the  stock  of  a  corporation  is 
an  independent  contract  and  in  no  way  connected  with  or 
dependent  upon  the  terms  or  agreements  concerning  other 
subscriptions.^  And  under  this  view  it  is  held  that  a  member 
can  not  repudiate  his  shares  on  the  ground  that  other  subscrib- 
ers were  allowed  to  obtain  shares  upon  more  favorable  terms.' 
Certainly  a  subscription  to  corporate  stock  will  not  be  invali- 
dated by  the  irresponsibility  of  other  subscribers  for  shares 
necessary  to  be  subscribed  before  the  organization  of  the  cor- 
poration, if  such  other  subscriptions  were  made  and  accepted 
by  the  company  in  good  faith,  the  subscribers  being  apparently 
responsible.'  And  it  is  held  that  if  the  directors  of  the  com- 
pany, either  with  or  without  authority,  have  released  even  the 
larger  stockholders  from  the  payment  of  a  part  of  their  stock, 
such  an  act  can  not  discharge  another  member  from  the  pay- 
ment of  his  stock,  either  in  whole  or  in  part.  For  if  ^uch  a 
release  were  made  in  virtue  of  a  legal  power,  it  could  not  be 
objected  to,  and  if  without  authority,  it  would  bo  merely  void.* 
So  that  in  an  action  upon  a  subscription  to  corporate  stock, 
the  defendant  can  not  set  up  secret  fraudulent  arrangements  Gy 
which  other  subscribers  were  to  have  stock  upon  terms  differ- 
ent from  those  specified  in  the  contract,  those  arrangements 
being  of  no  avail  to  the  persons  in  whose  behalf  they  were 
made.^    And  in  the  case  of  fictitious  subscriptions  to  influence 

1  Connecticut  &  P.  Rivers  R.  Co. ».        *  HaU  v.  Selma  &  T.  R.  Co.,  (1844) 

Bailey,  (1852)  24  Vt.  465 ;  s.  C.  58  Am.  6  Ala.  741,  744. 
Dec  181,  182;  Rensselaer  &c.  Plank       ^  Anderson  v»  Newcastle  &c,  R. 

Road  Co.  V,  Wetsil,  21  Barb.  56.  Co.,  (1859)  12  Ind.  876;  s.  a  74  Am. 

'  Anderson  v,  Newcastle  &c.  R.  Co. ,  Dec.  218 ;  Memphis  Branch  R  Co.  v. 

12lnd..d76;  S.  0.  74  Am.  Dec.  218.  Sullivan,  57  Ga.  240;  HaU  v.  Selma  & 

Thus,  where   the  defendant's  sub-  T.  R  Co.,  6  Ala.  74;  Jewell  v.  Rock 

scription  was  made  after  another  sub-  River  &c.  Co. ,  10 1  111.  57 ;  Connecticut 

ecriber,  and  the  subscription  paper  &  P.  Rivers  R  Co.  v,  Bailey,  (1852) 

showed  the  name  of  the  latter  can-  24  Vt.  465;  Jewett  i\  Valley  Ry.  Co., 

celed  by  lines  across  it,  and  opposite  84  Ohio^t.  601.    But  see  New  York 

appeared  the  words '*  by  agree*t  Mar.  Exchange  Co.  v,  DeWolf,  81  N.  Y. 

5, '78'* — the  alteration  did  not,  |)er  «€,  270,  revei-sing  &  c.  5  Bosw.    598; 

discharge  the  defendant.  Whittlesey  Berry  v.  Yates,  24  Barb.  199 ;  Rutz 

V.  FranU,  74  N.  Y.  456.  v.  Esler  &  R.  Manuf.  Co.,  (1878)  3 

'  Penobscot  &c.  R  Co.  v.  White,  41  Bradw.  (Dl.)  88. 
Me.  512;  s.  c.  66  Am.  Dec  257. 
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others  the  parties  to  the  fraud  would  not  be  permitted  to  avail 
themselves  of  their  own  wrongful  acts  to  avoid  their  contract. 
They  would  be  estopped  to  deny  its  binding  character  and 
obligation,  and  be  required  to  discharge  to  the  corporation 
and  all  interested  therein  that  obligation  which  they  have 
assumed,  according  to  its  terms.  In  depriving  them  of  such 
matters  in  defense,  the  law  makes  the  subscriptions  bona  jide^ 
and  requires  them  to  fulfill  and  answer  those  expectations  and 
inducements  which  they  have  held  out  for  the  purpose  of  pro- 
curing other  subscribers.^  v  Since  then,  the  prior  subscribers 
are  held  bound  to  their  subscription,  and  to  carry  out  to  the 
letter  every  inducement  they  have  held  forth,  no  fraud  has 
been  practiced  upon  others  to  make  their  subscriptions,  and 
they  have  no  reason  to  complain,  for  they  see  fulfilled  and 
answered  every  inducement  that  was  held  out  to  operate  upon 
them.  The  case  is  made  to  stand,  in  that  resp)ect,  in  the  same 
Bituati&n  in  which  they  were  induced  to  believe  it  stood  wh^i 
they  subscribed  for  the  srtock.'  Another  consideration  in  point 
is  that  the  creditors  of  the  company  are  not  to  be  affected  by 
mere  private  understandings  between  the  subscriber  and  the 
subscription  agent  of  the  company,  by  which  the  former  is 
exonerated  from  the  performance  of  that  which  his  subscrip- 
tion, by  its  very  terms,  plainly  requires.  To  permit  such  a 
thing  would  be  to  sanction  a  palpable  fraud  upon  the  credit- 
ors of  the  company  and  the  other  stockholders.*  If  wrong  has 
been  done  in  this  respect,  the  injury  may  be  repaired  by  the 
directors  or  injured  stockholders,  or  by  legal  action,  but  not 
by  a  renewal  of  the  wrong  by  the  court.* 

§  110.  (e)  Mismanagement  of  corporate  affairs. —  Tin  wise 

and  injudicious  management  of  the  affairs  of  the  company  on 
the  part  of  those  to  whom  they  have  been  intrusted,  does  not 
constitute  a  valid  ground  of  withdrawal  and  repudiatton  of 
shares;  for  it  is  the  duty  of  the  members  to  select  competent 

1  *'  This   doctrine  is  enforced   by  *  Connecticut  9l  P.  Rivera  B.  Co.  v. 

considerations  of  public  policy,  as  Bailey »  (1852)  24  Vt.  465 ;  8.  a  68  Am. 

well  as  of  good  faith,  and  is  now  Dec.  181,  189. 

considered  as    settled   law   in  this  ^JeweU  v.  Bock  River  Paper  Co., 

State."    Connecticut  &  P.  Rivera  R.  (1881)  101  111.  57,  67. 

Co.  t7.  Bailey,  (1853)  24  Vt  465;  S.  C.  ^Dorman  v.  Jacksonville  &c.  R. 

58  Am.  Dec.  181, 18a  Co.,  (1857)  7  Pla.  265,  281. 
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o£Scers  to  conduct  the  corporate  affairs,  and  failing  so  to  do, 
they  can  not  complain  if  those  whom  they  have  chosen  for 
that  purpose  commit  errors  of  judgment  and  are  led  into 
making  unprofitable  bargains.'  It  has  been  said  obiter  that  a 
member  might  complain  if  the  directors  should  go  beyond  the 
common  course  of  procedure,  as,  if  they  should  consolidate  a 
railway  company  with  others,  without  the  consent  of  the  share- 
holders of  the  company.'  But  it  seems  to  be  well  settled  that 
even  illegal  and  wrongful  acts  of  the  corporate  managers  do 
not  constitute  a  valid  ground  of  withdrawal  from  the  company 
and  repudiation  of  shares;  and  that  a  subscriber  will  not  be 
released  from  paying  for  his  shares  because  the  managing 
agents  of  the  corporation  have  violated  its  charter.'    For  ex- 

1  Illinois  Qrand  Trunk  R.  Co.  v,  Iowa,    646;    MerriU  v.   Beaver,  50 

Cook,  1^  DL  237;  Chetlain  v.  Repub-  Iowa,  404;  Dorris  v.  French,  4  Hun, 

lie  Life  Ins.  Co.,  86  111.  220;  Merrill  292;   Troy  &a  R.   Co.  v.  Kerr,  17 

r.  Beaver,  50  low  a,  404.    *' Procuring  Barb.  581;  Mississippi  &c.  B.  Co.  v, 

aabecriptioDS  of  stock  was  directly  Gastner,  20  Ark.  455;  Hammett  v. 

in  the  line  of  their  (tlie  directors')  Little  Rock  &c.  R.  Co.,  20  Ark,  204; 

duty.    If  land  was  taken,  it  was  be-  Vicksburg  &c.  R.  Co.  v,  McKean,  12 

cause  the  railway  charter  permitted  La.    Ann.    688;    People   v.    Logan 

it   It  was  only  an  error  of  judgment  County,  68  111.  887,  where  it  was  said 

if  they  paid  too  high  a  price. ''  Horn-  that  if  the  railway  company  had  ex- 

aday  t>,  Indiana   &  I.  C.  R.  Ca,  ceeded  its  powers  by  giving  a  per- 

(1857)  9  Ind.  263.    See  also  Dorris  v,  petual  lease  of  Its  road  instead  of 

French,  4  Hun,  292;  Maccow  v.  In-  one  for  years,  the  subscribing  mu- 

diana  &c  R.  Co.,  9  Ind.  262.    The  nicipality  would   have    a    remedy 

member  can  not  plead  that  insuffi-  against  such  an  exercise  of  power 

cient  notice  of  the  election  of  direct-  after  receiving  its  shares  of  stock, 

ors  was  given.    Eastern  Plank  Road  but  that  it  formed  no  excuse  for  f ail- 

Ca  ».  Yaughan,  14  N.  Y.  546;  Cen-  ing  to  pay  subscriptions  previously 

tral  Plank  Road  Co.  v,  Clemens,  16  made ;  Illinois  &c.  R.  Co.  v.  Cook,  29 

Mo.  899;   nor  that  officers   of  the  111.  287;  Hays  v.  Ottawa,  O.  &  F.  R. 

company    were    illegally    elected.  Y.  R  Co.,  61  111.  422;  Ottawa,  O.  & 

Bucksport  &c   R.   Co.  v.  Buck,  68  F.  R.  Y.  R.  Co.  v.  Black,  (1875)  79  111. 

Me.  81 ;  Eakright  v,  Logansport  &c.  262,  268,  where  the  court  said :  **  K 

R.  Ck>.,  18  Ind.  404;  Johnson  v.  Craw-  the  company  bad  no  power  to  lease 

fordsvflle  &C.  R.  Co.,  11  Ind.  280.  the  road  and  its  franchises,  then  the 

>  Hornaday  v.  Indiana  &  L  C.  R.  lease  is  void,  and  appellees  can,  when 

Co.,  (1857)  9  Ind.  268.  they  receive  their  stock  apply  to  a 

*  Hannibal  &c.  Plank  Road  Ck>.  v,  court  of  equity  and  have  the  lease 

Menefee,  25  Mo.  547 ;  Mississippi  &c.  canceled ; "   Chicago  &;c.  R.  O).  v, 

B.  Co.  V.  Ooss,  20  Ark.  443;  Smith  McGinnis,  79  111.  3t«9;  Illinois  Mid- 

V,  Tallassee   &c   Plank  Road  Co.,  land  Ry.  Co.  v.  Supervisors,  85  111. 

80  Ala.  650;  Merrill  v.  Gamble,  46  813;  Johnson  v,  Oawfordsville  &c 

Iowa,  616;   MerriU   v.   Beaver,    46  R.  Co.,  11  Ind.  280;  Tuttle  v.  Michi- 
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ample,  such  acts  as  making  a  fraudulent  contract  with  a  coa- 
struction  company  for  the  building  of  a  railway,^  making  an 
unauthorized  change  in  the  location  of  a  railway,'  or  misapply- 
ing a  check  given  in  payment  of  a  subscription  by  paying  it 
away  upon  a  private  debt  of  one  of  the  directors,'  or  selling  or 
giving  a  perpetual  lease  of  the  corporate  property,  being  ultra 
vires^ov  illegal  acts,  are  void  and  can  not  injuriously  affect  the 
shareholders'  rights;  and,  accordingly,  are  not  accepted  as  a 
ground  for  the  repudiation  of  shares  or  as  an  excuse  for  non- 
payment of  subscriptions  previously  made.* 

§  1 11,  (f)  Delay  in  prosecuting  tlie  purpose  of  the  nnder- 
taking. —  It  may  be  said,  by  way  of  generalization,  that  un- 
reasonable delay  on  the  part  of  the  corporate  managers  in 
carrying  out  the  purposes  for  which  the  company  was  pro- 
jected, amounting  practically  to  an  abandonment  of  the  enter- 
prise, is  a  sufficient  ground  for  his  withdrawal  and  repudiation 
of  the  shares  which  he  had  agreed  to  take.^  There  must  be 
evidence,  however,  of  formal  abandonment,*  or  of  such  unrea- 

gan  &c.  R  Co.,  85  Mieh.  247;  Tag-  powers  by  giving  a  perpetual  lease 
gart  V,  Western  Maryland  R  Ck).,  24  of  their  road,  instead  of  one  for 
Md.  56<%  596;  Southern  Life  Ins.  Co.  years,  the  county  would  have  its 
V.  Lanier,  5  Fla.  110;  s.  c.  58  Am.  remedy  against  such  an  exercise  of 
Dec.  448;  1  Morawetz  on  Corpora-  power  after  receiving  its  shares  of 
tioDs,  g§  115,  116.  But  in  South  stock,  but  that  it  formed  no  excuse 
Georgia  &  F.  R.  Co.  v.  Ay  res,  (1876)  for  not  paying  subscriptions  previ- 
56  Ga.  280,  284,  it  was  held  that  an  ously  made.  The  remark,  we  think, 
unauthorized  sale  of  a  railway  did  applies  equally  here."  Illinois  Mid- 
release  a  subscriber  from  his  contract  land  R  Co.  v,  Barnett,  (1877)  85  111. 
to  take  and  pay  for  shares.  813,  318,  citing  Ottawa,  O.  &  F.  R 

1  People  V.  Logan  County,  68  111.  V.  R  Co.  «.  Black,  79  111.  262;  BLays 
874,  387.  V.  Ottawa,  O.  &  F.  R  V.  R  Co.,  61 

2  Mississippi  &c.  R  Co.  v.  Cross,  20  111.  422.  See  also  Taylor  on  Corpo- 
Ark.  443.  But  see  Chartiers  R  Co.  rations,  (2d  ed.  1889)  §  529.  But  see 
V,  Hodgens,  77  Pa.  St.  187.  South  Georgia  &c.  R  Co.  v,  Ayres, 

5  Croker  v.  Crane,  21  Wend.  211 ;  56  Ga.  230. 

s.  o.  34  Am.  Dec.  228.  »  Delaware  River  R  Co.  r.  Row- 

^  '  If  the  purchase  was  unauthor-  land,  (1887)  9  Atlan.  Rep.  929;  s.  a  8 

ized,    we   do   not  consider  that  it  Cent.  Rep.  814;  McCuily  v,  Pitto- 

forms  an  excuse  for  not  paying  sub-  burg   &o.   R.    Co.,  82   Pa.  St.    35; 

scriptions  previously  made.   In  Peo-  Fountain  Ferry  T.  R  Co.  v.  Jewell, 

pie  V.  Logan  County  63  111.  387,  it  8  B.  Mon.  147,  where  there  was  a 

was  said,  in  reference  to  a  somewhat  delay  of.  nine  years  in  beginnin^^  to 

analogous  question,  that,  if  the  rail-  construct  the  road, 

road  company  had  exceeded  their  *  In  Buffalo  &  J.  R  Co.  v,  Gifford, 
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sonable  delay  as  practically  to  amoant  to  a  final  abandonment 
of  the  enterprise.^  But  when  the  company  has  contracted 
debts,  or  has  expended  fands  contributed  by  other  members, 
in  attempting  to  carry  out  the  scheme,  new  equities  arise 
which  will  debar  a  member  who  has  not  yet  contributed  his 
Ipro  rata  of  the  common  expenses,  from  availing  himself  of 
the  abandonment  as  a  means  of  avoiding  liability.'  For  debts 
due  by  the  company  to  other  individuals  for  work  and  service 
rendered,  are  not  abrogated,  and  its  own  ability  to  discharge 
these  may  be  dependent  upon  its  realizing  upon  the  claims 
due  by  its  own  debtors.'  Even  if  the  debts  due  by  the  corpo- 
ration were  settled  and  adjusted,  it  might  be  that  one  or  a 
few  stockholders  had  paid  all  their  subscriptions  and  advanced 
means,  whilst  others  had  paid  none  and  thereby  defeated  the 
undertaking;  To  acquit  and  discharge  the  latter  would  be  to 
offer  a  premium  to  wrong  —  to  tempt  those  who  enter  upon 

(1882)  87  N.  Y.  294,  the  articles  of  Am.  Dec  181,  184,  it  was  said: 
association  for  organizing  a  railroad  "  The  other  matters  of  defense  set 
company  stated  that  the  road  was  to  up  and  relied  upon  in  the  answer, 
be  constructed,  maintained  and  op-  are  obviously  untenable.  The  fact 
erated  from  Buffalo  to  a  point  on  that  the  company  have  suspended 
the  State  line  between  New  York  operations  upon  the  road,  and  that 
and  Pennsylvania.  The  road  was  it  will  require  a  large  additional  ex- 
actually  built  from  Buffalo  to  penditure  of  labor  and  money  to 
Jamestown,  about  twelve  miles  complete  its  construction,  and  even 
north  of  the  State  line*,  and  the  the  additional  fact  that  the  means 
proof  was  simply  that  the  construe-  of  the  company  are  wholly  inade- 
tion  stopped  at  Jamestown.  There  quate  to  the  accomplishment  of  this 
was  no  finding  that  the  remaining  object,  do  not  furnish  any  sufficient 
portion  was  formally  abandoned,  reason  why  the  defendant  should 
and  it  was  held  that  a  subscriber  was  not  pay  for  his  stock.  It  may  be, 
liable  on  his  subscription,  and  the  and  probably  is,  necessary  to  aid  in 
fact  that  after  commencement  of  an  the  payment  of  debts  already  in- 
action on  such  subscription,  a  mort-  curred  in  the  work  previously  done 
gage  issued  by  the  plaintiff  company  upon  the  road,  or  it  may  be  required 
was  foreclosed,  and  the  road  and  its  for  the  purpose  of  assisting  in  its 
franchises  sold  to  purchasers  who  further  prosecution.  The  defendant 
took  possession,  was  held  to  be  no  could  only  be  absolved  from  liability 
defense.  for  the  payment  of  his  stock  by  al- 

1  V%d£  cases  cited  in  the  two  notes  leging  and  proving  a  final  abandon- 
preceding,  ment  of  the  work  by  the  company, 

s  Dorman  v.  Jacksonville  &c.  B.  and  also  that  its  payment  was  not 

CJo.,  (1857)  7  Fla.  2^5,  281.  necessary  for  the  purpose  of  satisfy- 

s  In  McMillan  v.  Maysville.&  L.  R  ing  any  existing  demand  against  the 

Co.,  (1854)  15  B.  Mon.  218;  &  C.  61  corporation.** 
14 
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these  undertakings  to  seek  the  means  of  evasion  and  of  es- 
cape from  a  jast  responsibility.^  The  nnreasonableness  of  the 
delay  which  in  other  oases,  where  no  such  equities  as  those 
referred  to  above  have  arisen,  may  justify  a  repudiation  of 
shares,  depends  in  a  large  measure  upon  the  circumstances  of 
each  case.  Thus,  for  example,  after  a  railway  had  been  lo« 
cated  and  its  construction  begun  and  fairly  prosecuted  as  rap- 
idly as  the  company's  means  would  permit,  a  suspension  of 
the  work  under  pressure  of  hard  times  and  default  in  pay- 
ment of  subscriptions,  has  been  held  to  be  no  ground  for  a 
refusal  to  pay  the  amounts  due  upon  the  shares  subscribed 
for,  even  though  they  were  taken  upon  condition  that  the 
company  should  locate  ^'  and  construct "  the  road  along  a  des- 
ignated route.^  *  80  again,  a  statutory  extension  of  the  time 
allowed  in  the  charter  for  building  the  road,  does  not  warrant 
a  repudiation  of  shares;  for,  if  the  legislature  chose  to  relieve 
the  road  from  a  cause  of  forfeiture  of  charter,  instead  of 
enforcing  it  by  quo  warranto,  it  does  destroy  or  impair  ex- 
isting contracts,  unless  that  were  made  and  accepted  as  a 
condition  of  the  relief.'    Nor  when  a  suit  is  brought  by  a  cor- 

iDorman  v.  Jackson  vUle  te.'R. 'him.    The  neoeflsity  for  that  suspen- 

Oo.p  (1857)  7  Fla.  266,  181.  eion  was  no  doabt  aggrayated*  per- 

s  Miller  ti.  Pittsbargh  &o.  R.  Co.,  haps  induced,  bj  the  '  failure  of 
(ISdl)  40  Pa.  St.  257;  6.  c  80  Am.  himself  and  others  to  pay  up  thia 
Dec  570,  672,  where  the  court  said :  stock ;  but,  wliether  it  was  or  waa 
"The  condition  in  his  contract  did  not,  the  suspension  was  the  exercise 
not  mean  that  the  road  should  be  of  a  discretion  which  every  sub- 
oonstructed  and  finished  before  he  scriber  had  committed  to  the  direct- 
paid,  but  only  meant  that  when  it  ors.  Let  them  not  complain,  there- 
was  located  and  constructed,  it  fore,  that  their  constituted  agents 
should  occupy  the  route  designated,  have,  under  the  pressure  of  the 
On  his  part  the  undertaking  was  to  times  and  the  default  of  subscribers, 
pay  as  calls  should  be  made.  On  exercised  the  discretion  that  was 
the  company's  part  the  undertaking  voluntarily  committed  to  them  for 
was  to  locate  as  stipulated  and  to  the  benefit  of  the  common  enter- 
construct  bona  fide  as  fast  as  the  prise.  Until  it  can  be  shown  how 
means  at  their  command  would  railroads  can  be  buUt  without 
allow.  This  was  the  whole  scope  money,  no  such  defense  as  is  here 
and  effect  of  the  condition.  A  sus-  set  up  can  prevail."  Aoc»  McMillan 
pension  of  the  work  two  years  and  a  v,  Maysville  &  L.  E.  Co.,  (1854)  15  B. 
half  after  the  time  when  every  dol-  Mon.  218 ;  &  a  61  Am.  Dec.  181. 
lar  of  the  defendant's  subscription  '  Jacks  v.  City  of  Helena,  (1 880)  41 
ought  to  have  been  in  the  treasury  Ark.  213,  222,  per  S.  W.  Williams, 
of  the  company,  is  no  defense  for  Special  Judge. 
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poration  against  delinqnent  shareholders,  can  it  be  shown  m 
defense  that  the  plaintiff  has  forfeited  its  corporate  rights  by 
misuser  or  non-nser.  Advantage  can  be  taken  of  abuse  er 
neglect  only  on  process  in  behalf  of  the  State  instituted  di- 
rectly against  the  corporation  for  the  purpose  of  avoiding  the 
charter  or  act  of  incorporation,  and  individuals  cannot* avaii 
themselves  of  it  in  collateral  suits,  until  it  be  judicially  de- 
clared.^ A  plea  or  answer,  therefore,  as  a  general  rule,  to  the 
suit  of  a  corporation,  showing  facts  upon  which  in  a  direct 
proceeding  the  corporate  powers  might  be  declared  at  an  end, 
is  not  suflBcient.    It  must  show  that  they  have  ceased.' 

§  112.  Secovery  of  deposits  upon  abandonment  of  the 
undertaking. —  In  case  of  the  withdrawal  of  a  member  from 
a  company  the  questions  sometimes  arise  whether  he  is  en- 
titled to  be  reimbursed  for  deposits  made  by  him  in  further- 
ance of  the  enterprise,  and  if  so,  whether  he  may  claim  the 
whole  amount  paid  in  by  him  or  only  the  balance  remaining 
after  deducting  his  pro  rata  of  the  expenses  incurred.  It 
seems  to  be  well  settled  in  respect  of  the  first  of  these  ques- 
tions  that  no  subscriber  to  a  projected  company  can  recover 
his  money  on  the  ground  that  the  consideration  for  his  sub- 
scription has  failed,  until  the  formation  of  the  company  upon 
the  terms  assented  to  by  him  has  been  abandoned  or  has  be- 
come impracticable.'  But  even  in  that  case,  if  the  articles  of 
association  or  the  preliminary  deed  signed  by  the  member 
authorize  the  promoters  to  defray  the  expenses  incident  to 
the  undertaking  out  of  the  deposits  paid  for  shares,  the  de- 
posits are  not  returnable.*    And  although  the  plaintiff  may 

iHammett  t;.  Little  Rock,  &c.  R.  Turnpike,  16  N.  H.  166;  Connecti- 

Co.,  (1858)  aO  Ark.  204,  208,  citing  cut  &  P.  Rivers  R.  Co.  u  Bailey, 

Angell   &  Ames   on  Ck>rporations, '  (1862)  24  Vt.  476;  Harris  v.  Nesbit, 

§  686.    See  also  Mississippi,  &c.  R.  24  Ala.  898.    But  see  Rowland  v. 

Co.  f.  Gross,  20  Ark.  448.  Meader  &c  Co.,  88  Ohio  St.  260. 

s  Miflsisoipiii  ftc.  R.  Ca  9.  CroBS,  'Lindley  on  Glompany  Law,  (5th 

(1880)  20  Ark.  443,  451,  citing  Brook-  ed.  1888)  29,  citing  Johnson  v.  CkMi- 

Tilto  &  G.  Turnpike  Co.  v.  McCarty,  8  lett,  18  C.  B.  728 ;  s.  c.  3  C.  B.  N.  S. 

Ind.  892;  Ex  parte  Booker,  1^  Ark.  569;  Wilson  v.  Church,  18  Oh.  Div.  1 ; 

888;  Hammett  r.  Little  Rock  ft  Na-  s.  c.  sub   nom.   National   Bolivian 

VqIcod  R.  Co.,  20  Ark.  204;  SewalFs  Navigation  Co.  v.  Wilson,  5  App. 

IbllB  Bridge  v.Tiak  A  Norcroes,  8  Cas.  176. 

Foster,  171;  State  v.  Fourth  N.  H.  ^Gtowood   v.    Ede,    1   Ex.    264; 
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not  have  signed  any  such  deed,  yet  if  he  has  undertaken  to 
sign  it,  and  has  accepted  scrip  certificates  which  state  that  he 
has  signed  it,  he  is  held  to  have  authorized  the  application  of 
his  deposits  in  the  discharge  of  preliminary  expenses,  as  men- 
tioned in  the  deed.^  And  the  same  rule  is  applied  where  the 
authority  to  defray  preliminary  expenses  out  of  the  deposits 
was  conferred  by  the  terms  of  the  letter  of  allotment,  and  not 
by  any  deed  intended  for  execution  after  the  allotment  was 
made.'  But  it  would  seem  that  in  the  absence  of  any  agree- 
ment that  the  expenses  shall  be  defrayed  out  of  the  sums 
deposited,  the  whole  amount  is  returnable  upon  the  abandon- 
ment of  the  scheme.  In  a  leading  case  in  point,  the  defend- 
ants, in  circulars  published  by  them,  had  proposed  to  receive 
subscriptions  of  ten  shillings  a  week  for  the  space  of  one  year, 
and  to  invest  these  subscriptions  and  to  divide  the  interest 
twice  a  year  equally  amongst  the  subscribers  or  the  survivors 
of  them.  The  plaintiff  subscribed  to  this  scheme,  but  there 
not  being  a  sufficient  number  of  other  subscribers  nothing 
was  ever  invested,  and  the  defendants  came  to  a  resolution  to 
proceed  with  it  no  further,  and  to  return  to  each  subscriber 
the  amount  of  his  subscription,  less  a  percentage  for  expenses 
incurred.  The  plaintiff  demanded  to  have  the  whole  amount 
subscribed  by  him  returned,  and  he  brought  an  action  against 
the  defendants  for  its  recovery  and  was  held  entitled  to  a  ver- 
dict* 

§  113.  EflTeet  of  withdrawal  upon  liability  to  corporate 
creditors  —  (a)  The  American  rnle. —  In  companies  having 
capital  stock  a  surrender  of  shares  or  cancellation  of  the  con- 

WiUey  v.  Parratt,  8  Ex.  211;  Baird  Ex.  211;  Baird  v.  Ross,  2  Maoqueen, 

t7.   Hobs,  2  Macqueen,  69;  Watts  v.  61. 

Salter,  10  C.  B.  477 ;  Vane  v.  Cob-       >  lindley  on  Company  Law,  (5th 

bold,  1  Ex.798;  Atkinson v.Pocock,  ed.     1889)   80,    citing     Nockelis   v. 

1  Ex.  796 ;    Lindley  on   Company  Crosby,  8  Barn.  &  C  814,  recognized 

Law,  (5th  ed.  1889)  38.  and  followed  in  Walstab  v.  Spottis- 

1  Clements  v.  Todd,   1    Ex.    268;  woode,  15  Mees.  &  W.  501;  Moore 

Lindley  on  0)mpany  Law,  (5th  ed.  v.  Garwood,  4  Ex.  681 ;  Ashpitel  v. 

1889)  88.     Of,  Ashpitel  v.  Sercombe,  Sercombe,  5  Ex.   147 ;  0>upland  v. 

6  Ex.  147 ;  Sibson  v.   Edgwortb,  2  Challis,  2  Ex.  682 ;  Owen  v.  Challis, 

De  G.  &  Sni.  78.  6  C.  B.  115 ;  Ward  v.  Londesborougli, 

3  Jones   V,    Harrison,   2   Ex.    52;  12  C.   B.   252;   Mowatt  t;.  Londes- 

Lindley  on  Company  Law,  (5th  ed.  borough,  8E1.  &B.807;8.  a4£L 

1889)  88,  citing  WiUey  v.  Parratt,  8  &  B.  1. 
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tract  of  subscription  can  not  release  the  withdrawing  mem* 
her  from  his  liabilities  to  corporate  creditors  without  their 
express  or  tacit  consent  thereto.'  For  ''  the  capital  stock  of  a 
corporation,  contributed  or  agreed  to  be  contributed  by  its 
stockholders,  is,  in  equity  and  as  to  creditors,  deemed  a  trust 
fund,  charged  with  the  payment  of  the  debts  of  the  corpora- 
tion, and  must  be  treated  as  such  by  the  corporation." '  The 
capital  paid  in  and  promised  to  be  paid  in,  is  a  fund  which 
the  directors  can  not  squander.  *'  They  are  bound  to  call  in 
what  is  unpaid  and  carefully  husband  it  when  received."' 
And  no  mere  resolution  or  by-law  of  the  stockholders  can,  "  as 
opposed  to  the  rights  of  creditors  in  that  fund,  authorize  a  re- 
lease of  such  an  obligation  of  a  solvent  stockholder,  even  in 
consideration  of  his  surrendering  his  stock."  *  And  since  any 
one  creditor  to  whom  the  company  was  indebted  at  the  time 
of  the  cancellation,  may  object  and  have  the  transaction  set 
aside  in  the  event  of  corporate  insolvency,  it  follows  that  the 
unanimous  consent  of  all  persons  to  whom  the  company  is  in- 
debted at  the  time  is  necessary  to  render  the  cancellation  or 
surrender  effective.*  But  the  consent  of  persons  subsequently 
becoming  creditors  of  the  corporation  is  not  requisite;  and  a 
surrender  having  been  once  accepted  by  the  company,  the 
withdrawing  member  is  not  to  be  held  liable  upon  debts  there- 

1  Farnsworth  v.  Robbins,  (1887)  86  by  the  directors  of  a  corporation,  of 

Minn.   869.    This    subject    wiU   be  a  stock  subscriber  from  his  liability 

more  fully  treated  in  the  succeeding  on  such  subscription  is  of  no  avail, 

chapters  on  the  liabilities  of  mem-  and  that  he  remains  bound  for  the 

hers  to  corporate  creditors.  amount  of  such  subscription  as  to 

s  Farnsworth  v.  Bobbins,  (1887)  86  the  other  stockholders  and  creditors 

Minn.  869;  Upton  v.  Tribilcock,  91  of  the  corporation.**    See  also,  GDI 

U.  a  45;  Sanger  v,  Upton,  91  U.  S.  v.  Balis,  73  Mo.  482. 

66;  Sawyer  v.  Hoag,  17  Wall.  610;  *  Farnsworth  v.  Bobbins,  (1887)86 

Glapp    V.    Peterson,     104     111.    26;  Minn.  869,  871. 

Grandall  v.  Lincoln,  52  Onn.  78;  ^  Vick  u  La  BocheUe,  57  Miss.  602 ; 

Adler  v.  Milwaukee  &c  Manuf.  Co.,  Chouteau  Insurance  Co.  v,  Floyd,  74 

18  Wis.  57;  2  Morawetz  on  Corpora-  Mo.  286;  QUI  v.  Balis,  72  Mo.  434. 

tions,  §§  780,  781,  790,  820.  C/.  Wittman  v.  Concordia  Building 

•Upton  V,  Tribilcock,  91  U.  S.  45;  Assoc.,  18  Phila.  95,  holding  that  a 

Chouteau  Ins.  Co.  v.  Floyd,  (1881)  74  stockholder   withdrawing   from    at 

Mo.  286,  291,  where  the  court  said:  building   association  must  pay  his 

"  It  is  equally  well  settled  in  this  proportion  of  losses  sustained  prior 

State  and  elsewhere  that  a  release,  to  notice  of  withdrawal* 
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•fter  incurred^  otherwise  a  corporation  could  not  sa?e  itself 
from  loss  by  forfeiture  of  shares  for  noa-payment  of  oalls.^ 

§  114.  (b)  The  English  rule. —  In  England  the  consent  of 
the  company  alone  is  snflScient  to  the  validity  of  a  surrender 
of  shares  or  cancellation  of  the  contract  of  subscription,  so 
long  as  the  company  is  "  a  going  concern."  For  the  American 
doctrine  in  respect  of  the  trust-fund  natureof  subscriptions  to 
capital  stock  is  not  there  recognized.  The  directors  of  Eng- 
lish companies  have  a  wide  discretion  in  respect  of  the  com- 
promise of  claims  against  withdrawing  shareholders.'    If  the 

1  HoUingahflad  v.  Woodward*  (1S85)  duruag  their  joint  Utqs  ;  or»  because 

86  Hun,  410;  Johnson  v.  LuUman,  a  corporation  is  incapable  of  aoquir- 

(1885)  15  Mo.   App.  55;  Erskine  v.  ing  or  holding  its  own  stock  on  any 

Tedk,  (1888)  88  Mo.  466;  affirming  tarms,  after  the  shares  hmre  onoe 

a  C.  (1888)  18  Mo.  App.  S80,  384.  been  possessed  bj  another,    if  aooh 

where  the  court  said:  "  It  appears  be  the  law,  a  corporation  can  not 

from  the  record  that  the  plaintiff's  save  itself  and  its  creditors  from  loss, 

daim  against  the  corporation  arose  by  re-acquiring  shares  from  an  in- 

about  a  year  after  the  surrender  in  solvent  person  who  can  not  pay  for 

question,  and   his    judgment   was  them>  and  sellnig  them  to  one  who 

three  years   later   than  the   same  can;  nor  can  there  be  any  more  for- 

event.    There  was,  then,  neither  in  feitures  of  stock  to  corporations,  for 

the  purposes  entertained,  nor  in  the  non-payment  of  assessments,  or  other 

practical  accomplishment,  anything  dues.    We  do  not  think  that  the  law 

*  given  away '  by  the  directors,  any  eo  stands."    BrsUne  xk  Ptek,  (188Q 

deliberate  breach  of  their  duty  as  18  Mo.  App.  280,  284;  &  a  affirmed, 

tnuteeB,  or  any  knpairment  of  the  88  Mo.  465. 

fund  to  which  plaintiff,  in  after-  « Bath's  Gase,  8  Ch.  Div.  884,  where 
wards  becoming  a  creditor,  might  the  directors  having  deemed  it  wiser 
look  for  hie  ultimate  security.  A  to  reUnquiah  a  part  of  the  cooapaiiy*s 
person,  eompetent  to  own  and  dis*  claim  against  a  shareholder  than  to 
poae  of  personal  property*  transfers  attempt  to  enforce  the  whole  claim, 
to  a  party  competent  to  acquire  and  their  success  in  the  attempt  being 
hold  as  owner,  all  his  interest  in  a  doubtful,  it  was  held  that  the  corn- 
commodity  universally  recognized  as  promise  was  valid  and  binding  upon 
personalty,  having  a  transferase  all  the  parties  in  interest.  C/.  Bar- 
quality,  and  this,  without  a  shade  of  rett's  CJase,  L.  B.  18  Bq.  507,  where 
interference  with  the  rights  or  rea-  the  shares  had  been  fictitiously  iaaued 
sonable  expectations  of  any  third  as  fully  paid.  ''Retirement  from 
party.  If  a  transfer  so  circumstanced  Joint-Stock  Companies,"  45  Lt.  T. 
is  null,  it  must  be  because  the  rela-  435,  reviewing  Stanhope's  Case,  (1865) 
tion  once  established,  between  stock-  L.  B.  1  Ch.  App.  161 ;  and  Spackman 
holder  and  corporation,  is,  like  the  v.  Evans,  (1868)  L.  R  8  H.  of  L.  171. 
■karriage  bond,  wholly  unalterable  But  see,  *'Deli^  in  Bepudiating 
by  mutual  agreement  of  the  parties.  Shares,"  13  Sol.  J.  &  Bep.  261»  285. 
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company  either  by  its  express  consent^  or  by  acquiesoence,  is 
estopped  from  qaestioning  the  validity  of  a  surrender  or  can- 
cellation,  the  corporate  creditors  can  assert  no  claim  to  have 
the  withdrawing  member  placed  upon  the  list  of  contribntaries.' 
And  it  is  held  in  that  country  that  a  creditor  may  be  restrained 
from  proceeding  at  law  against  a  person  whom  the  company 
has  treated  as  no  longer  a  shareholder.' 

^In  fB  DronA«ld  tei  Oo^,  17  Oh.       *  Taylor  «.Hiighfli^lJroii«i ft  IwH. 
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§  115.  Introductory. —  At  oommon  law  the  stookholders 
in  a  corporation  are  not  liable  individually  for  the  corporate 
debts.  The  capital  stock  is  the  fund  to  which  alone  the  cred- 
itors may  resort,  except  in  cases  of  fraud.^    The  personal  re- 


1  Salt  Lake  City  National  Bank  v, 
Hendrickson,  (1878)  40  N.  J.  62;  At- 
wood  V,  Rhode  Island  Agricultural 
Bank,  (1860)  1  Ri  I  876;  Van  Sandan 
V.  Koore,  ri826)  1  Russ.  Ch.  892,  408; 
Warfleld,  HoweU  &  Co.  v,  MarshaU 


County  Canning  Co.,  (1887)  78  Iowa» 
666;  8.  a  2  Am.  St.  Rep.  268.  See' 
generally  as  to  the  status  and  liafaUi- 
ties  of  members  of  corporations  and 
limited  companies,  articles  in  79 
Law  Times,  414, 488;  49  Law  Timfli^ 
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sponsibilitj  of  the  stockholders  is  inconsistent  with  the  nature 
of  a  body  corporate.^  It  is  always  a  creature  of  statute.  It 
does  not  exist  at  common  law ;  *  nor  can  it  be  created  by  a 

183;  44  Law  Times,  829;  48  Law  St.  Bep.  589 ;  Morley  v.  Thayer,  (1880) 
Times,  2, 97, 192, 194 ;  42  Law  Times,  8  Fed.  Rep.  787 ;  Chase  v.  Lord,  (1879) 
419,  495;'. 40  Law  Times,  459;  7  Law  77  N.  Y.  1 ;  Slee  v.  Bloom,  (18-^2)  19 
Times,  20,  62,  72,  126.  In  Alabama,  Johns.  458,  478 ;  Great  FaUs  &c,  R. 
West  Virginia,  Missonri,  Nebraska  Co.  v,  Copp,  (1859)  88  N.  H.  124; 
and  Oregon,  there  are  constitutional  State  v,  Morristown  Fire  Assoa, 
guarantiee  that  stockholders  shall  in  (1851)  8  Zab.  195;  Gray  v.  Coffin, 
no  case  be  liable  otherwise  than  for  (1882)  63  Mass.  192,  199;  French  v, 
unpaid  stock  owned  by  them.  Stim-  Teschimaker,  24  Cal.  518,  540 ;  In- 
son's  Am.  Stat  Law,  (1886)  g  449.  In  habitants  of  Norton  v.  Hodges,  (1868) 
Carr  v,  Iglehart,  (1854)  3  Ohio  St.  100  Mass.  241;  Oliver  «.  Liverpool 
457,  counsel  argued  that  stockhold-  &c.  Ins.  Co.,  (1868)  100  Mass.  531, 539 ; 
era  in  a  corporation  are  individually  C!offin  v.  Rich,  (1858)  45  Me.  511.  In 
liable  for  its  debts,  unless  by  some  Jerman  v,  Benton,  (1884)  79  Mo.  148, 
provision  of  the  charter,  or  statute  it  is  held  that  a  street  railway  corn- 
law,  they  are  exempted  from  such  pany  is  a  railroad  corporation  under 
responsibility.  '*  The  counsel  for  the  Mo.  Rev.  Stat.  §  57,  imposing  only 
complainant,"  said  the  court,  "  ad-  single  liability  on  the  stockholders 
mits  that  Blackstone  and  divers  of  "all  existing  railroad  corpora* 
other  eminent  writers  upon  the  law  tions."  In  Wise  v.  Miller,  (1887)  45 
and  also  certain  courts,  have  enter-  Ohio  St.  888,  it  was  held  that  the 
tained  a  contrary  opinion,  but  he  is  stockholders  l>eing  indirectly  liable 
vezy  dear  that  they  were  all  wrong,  for  the  debts  of  the  corporation  to 
and  he  hopes  and  thinks  this  court  an  amount  equal  to  the  stock  held 
will  not  be  governed  by  such  loose  by  them,  and  beneficially  interested 
and  inconsiderate  expressions,  either  in  its  credit  and  property  thereby 
of  text  books  or  judges."  But  the  obtained,  their  covenant  of  indem- 
oourt  was  of  opinion  that  counsel  nity  to  him  who,  on  the  faith  of  it, 
was  wrong  and  said :  "  We  suppose  indorsed  the  paper  of  the  corpora- 
that  no  law  is  better  settled  than  that  tion,  for  their  mutual  benefit,  ex- 
they  are  not  liable."  pressly  created  an  obligation,  like 

1  Myers  v.  Irwin,  (1816)  2  Serg.  &  that  which  the  law  implies  on  the 

E.  371;  Liverpool  Ins.  Co.  v,  Massa-  part  of  every  principal,  and  their 

chusetts,  (1870)  10  Wall.   566,  575 ;  relation  to  him,  if  not  strictly  that 

Walker  v.  Lewis,  (1878)  49  Tex.  128;  of  a  surety,  is  analogous  to  it,  giving 

Jones  t7.  Jarman,  (1879)  84  Ark.  828;  rise  to  corresponding  rights  and  rem- 

Windham  Prov.   Inst.  v.  Sprague,  edies.   For  further  treatment  of  this 

(1871)  43  Vt.  502;  Wood  t?.  Hicks,  7  subject  see  articles  in  7  Ir.  L,  T.  267; 

Lea,    40;   New   England   Bank   v.  24  Leg.  Obs.  321;  8  Mo.  West.  Jur. 

Stockholders,    (1850)    6   R.    L   188;  885;  3  Cent.  L.  J.  667;  4  Am.  L. 

Green  v.  Beckman,  (1881)  59  Cal.  Mag.  863,  921;  1  Am.  L.  Mag.  96;  2 

545.  L.  Int.  210,  240,  269;  19  Sol.  J.  A 

« Terry  v.  Little,  (1879)  101  U.  S.  Rep.  230;  and  the  notes  in  99  Am. 

216;  Marshall  Foundry  Co.  v.  Kil-  Dec.  435;  49  Am.  Dec  810;  3  Am. 

lain,  (1888)  99  N.  C.  501 ;  s.  a  6  Am.  St.  Rep.  806. 
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majority  vote  of  the  shareholders  nor  by  a  by-law  of  the  oor^ 
poratioD.^  It  is  one  of  the  distinguishing  features  of  corpora- 
tions that  the  individual  property  of  members  is  exempt  from 
liability  for  corporate  debts.  Herein  consists  the  great  sa- 
periority  of  a  corporation  over  a  piirtnership  or  an  unincor- 
porated joint-stock  company.'  Immunity  from  such  liability 
is  one  of  the  inducements  which  has  led  to  the  multaplication 
of  private  corporations,  and  caused  them  to  supersede  the  or* 
dinary  partnership  to  a  great  extent,  in  hazardous  enterprises, 
or  enterprises  requiring  large  capital.'  The  corporate  cred- 
itor contracts  with  the  corporation  and  not  with  the  mem- 
bers/ Even  when  the  law  of  the  State  provides  that  where 
an  execution  against  a  corporation  is  unsatisfied,  execution 
may  issue  against  stockholders  to  the  extent  of  their  unpaid 
stock,  it  does  not  make  the  stockholder  a  debtor  to  the  corpo- 
rate creditor,  nor  furnish  the  latter  any  remedy  against  the 
estate  of  the  stockholder.^  And  wherever  the  debt  of  a  cor^ 
poration  is  satisfied  in  part,  there  is  also  a  pro  tanto  discharge 
of  the  liability  of  stockholders.*  So  that  if  the  whole  amount 
due  upon  unpaid  subscriptions  be  not  required  to  meet  the 
corporate  liabilities,  then  only  so  much  as  is  requisite  can  be 
collected  in  an  action  instituted  by  the  creditors  of  the  com- 
pany.^ And  evidence  may  be  introduced  to  show  whether  or 
not  there  is  any  phoperty  in  the  hands  of  the  assignee  for  the 
benefit  of  creditors,  which  can  be  applied  in  satisfaction  of 
the  claim.'    But  although  the  corporation  may  have  assets 

1  Flint  V.  Pierce,  (1868)  99  Man.  7  BelFe  Appeal,  (1887)  115  Pb.  St 

08 :    Trustees  of  Free  School  v,  Flint,  88 ;  Beach  on  Railways,  §  420.     But 

(1847)  64  Mass.  689;  Kennebec  &o,  R.  see  Citizens'  Trust  Co.  v.  Giileepie^ 

Co.  V.  Kendall,  (1850)  81  Me.  470;  (1887)  115  Pa.  St.  564,  holding  that 

Beid  V.  Eatonton  Manuf.  Co.,  (1869)  where  subsequently  to  an   aBaign- 

40  Ala.  98.  '  ment  made  by  a  corporation  for  th* 

3  Spense  v,  Iowa  Valley  Construe-  benefit  of  its  creditors,  suit  to  colleot 

tion  Co.,  (1878)  86  Iowa,  407.  unpaid  subscriptionB   is  instituted, 

*  Smith  V,  Huckabee,  (1875)  58  Ala.  and  no  evidenoe  of  an  assessment  is 
191 ;  "  Growth  of  Corporate  Organ-  adduced,  recovery  can  be  bad  only 
isation,"  20  Cent.  L.  J.  481.  in  case  the  whole  of  the  unpaid  sub- 

*  Wood  v.  Hicks,  7  Lea,  40.  scriptions  is  needed  for  the  payment 
ft  Donnelly  t;.  Hodgson,  (1885)  13    of  the  corporate  d^its. 

Mo.  App.  15,   construing  Mo.  Bev.  ^  Sleeper  v,  Qoodwin,  67  Wis.  677. 

Stat,  g  736.  holding  also   that  when   no   aach 

*  San  Jose  Savings  Bank  v,  Pharis,  property  can  be  found,  the  cofurt 
(1882)  5^  Cal.  380.  may  in  accordance  with  Wi&  Bev. 
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eoasisting  of  debts  owing  it  from  other  parties,  the  creditors 
will  not  be  required  to  await  the  collection  of  doubtful  claims 
or  claims  in  litigation.  ^^Tbe  shareholders  must  pay  and  pay 
promptly  and  take  upon  themselves  the  onus  of  delay  and 
risk  as  to  all  such  cases."  ^  Incorporators  are  also  individ- 
ttally  liable  for  money  illegally  received  by  the  corporation, 
where  the  corporation  is  but  a  cloak  for  illegal  transactions.' 

§  11 6.  The  capital  stock  as  a  trust  fund  for  corporate 
creditors. —  The  stockholders  of  a  corporation  being  in  gen- 
eral free  from  personal  responsibility,  the  capital  stock  con- 
stitutes the  sole  fund  to  which  creditors  may  look  for  the 
satisfaction  of  their  demands.  It  is  the  basis  of  the  credit 
which  is  extended  to  the  corporation  by  the  public,  and  a  sub- 
stitute for  the  individual  liability  which  exists  in  other  cases. 
So  far  as  creditors  are  concerned,  it  is  regarded  in  the  law  as 
a  trast  fund  pledged  for  the  payment  of  the  debts  of  the  cor- 
poration.' Until  they  are  paid,  the  stockholders  are  post- 
poned; they  are  only  entitled  to  that  which  remains,  after 
the  claims  of  the  creditors  are  extinguished.  This  is  as  true  of 
the  unpaid  shares  subscribed  or  balances  due  thereon,  as  of  the 
amount  which  has  been  actually  paid  in.  Such  unpaid  shares 
and  balances  are  as.  much  a  part  of  the  capital  stock  as  the 
sums  which  have  already  been  realized  thereon.  Aside  from 
the  funds  on  hand,  they  often  constitute  the  only  resource  of 
the  company.  They  are  debts  due  to  it,  the  payment  of  which 
can  be  enforced  by  its  oflScers.    The  delinquent  subscribers 

Stat  (1878)  §  8234^  estimate  the  re-  U.  S.  66,  60;  Scammon  v.  KimbaU» 

spective  liabilities  of  the  shareholders  9S3  U.  S.  862,  867,  where  the  court 

and  enforce  the  same  by  judgment  said,  "  Such  an  indebtedness  [for  un- 

without  the  appointment  of  a  re-  paid  shares]  constitutes  an  exception 

oeiTer.  to  the  rule  that  when  there  are  mut- 

1  liosee  V.  Ooee  Bank,  1  Lea,  808,  ual  debts  *  one  may  be  set  against 

414.    Ace.  Stark   v,  Burke,  9   La.  the  other;'"  Marshall  t7.   Foundry 

Ann.  841.    See  also  Beach  on  Rail-  Co.,  (1888)  99  N.  C.  501 ;  s.  c.  6  Am. 

ways,  §  420.  St.  Bep.  539 ;  Bunn's  Appeal  (1884) 

s  McGrew   v.  City   Produce   Ex-  105  Pa.  St.  49 ;  Ogilvie  v.  Knox  Ins. 

change,  (1886)  85  Tenn.  572;  S.  a  4  Co.,  (1859)  22  How.  880;  Munmia  v. 

Am.  St.  Bep.  771.  Potomac  Co.,  (1884)  8  Peters,  281 ; 

'  Woodv.  Dummer,(1824)8Mason,  Payson  v,  Stoever,  (1878)  2  Dillon, 

808, j>cr  Story;  Sawyer  v.  Hoag,  17  427;   Webster  v.   Upton,  (1875)   91 

Wall.  610;  Upton  v.  Tribilcock,  91  U.  S.  66,  66,  67;  Chubb  v.  Upton, 

U.  a  45;  Sanger  v.  Upton,  (1875)  91  (1877)  95  U.  S.  665. 
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are  its  debtors,  and  the  directors  are  clothed  with  authority  to 
compel  them  to  paj.^  When  the  company  is  indebted,  and 
other  means  of  meeting  its  liabilities  are  exhausted^  the  exer- 
cise of  this  authority  becomes  a  duty,  which  they  are  under 
the  highest  moral  obligation  to  perform.  Creditors  are  sup- 
posed to  have  trusted  as  well  to  the  unpaid  subscriptions  and 
to  the  fair  and  faithful  exercise  of  the  compulsory  power  for 
their  payment,  as  to  the  sums  actually  paid  in;  and  when  it 
becomes  necessary  to  their  security  or  satisfaction,  they  have 
a  legal  right,  either  by  the  voluntary  action  of  the  proper  offi- 
cers, or  through  the  aid  of  the  courts  of  the  country,  to  have 
it  exercised  in  their  behalf.'  If,  therefore,  by  the  wilful  or 
stubborn  inaction  of  the  directors  or  stockholders,  the  com- 
pany fails  to  meet  its  obligations  and  perform  its  duties,  a 

1  Wood  V.  Dummer,  (1824)  3  Mason,  Bobbins,  (1887)  86  Minn.  869 ;  HaskeU 

808,  per  Story;  Bassett  v,  St.   Al-  v.  Sells,  14  Mo.  App.  91;  National 

bans  Hotel  Co.,  (1875)  47  Yt.  818;  Trust  Ck>.   v.   MlUer,  88  N.   J.  Eq. 

TarbeU  v.    Page,  (1860)  24  111.  46;  155;  Wetherbee  v.  Baker,  85  N.J. 

Osgood  V.  Laytin,  3  Keyes,  (N.  Y.)  Eq.  501. 

521 ;  s.  a  5  Abb.  (N.  S.)  1 ;  Thomp-  «  Wood  r.  Dummer,  (1824)  8  Ma- 
son t\  Reno  Savings  Bank,  (1885)  19  son,  808,  per  Story;  Mann  v,  Pents, 
Nev.  103;  s.  a  8  Am.  St.  Rep.  797;  8  N.  Y.  415,  422;  Dayton  v.  Borst,  81 
Allen  7 .  Montgomery  R.  Co.,  11  Ala.  N.  Y.  485,  486;  Baitlett  v.  Drew,  57 
487;  (3k)odwin  v,  McGehee,  15  Ala.  N.  Y.  587,  589 ;  Hastings  r.  Drew,  76 
282,  246;  Smith  v.  Huckabee,  58  N.  Y.  9;  Gilmore's  Ex*rs  t?.  Bank  of 
Ala.  191,  195;  Glenn  v.  Semple,  80  Cincinnati,  8  Ohio,  62,  71;  Bank  of 
Ala.  159;  S.  d.  60  Am.  Rep.  92,  94;  Virginia  v.  Adams,  1  Pars.  Sel.  Gas. 
Jones  V.  Arkansas  Mechanical  &c.  584;  Lane's  Appeal,  105  Pa.  St  49; 
Co.,  88  Ark.  17;  Ward  v.  Griswold-  s.  a  51  Am.  Rep.  166;  Jewell  v, 
Tille  Manuf.  Co.,  16  CJonn.  593,  599;  Rock  River  Paper  Co.,  (1882)  101  Dl. 
State  V.  Commercial  State  Bank,  57;  Reid  v.  Eatonton  Manuf.  Co.,40 
(Neb.  1890)  44  N.  W.  Rep.  998,  Ga.  98,  102;  B.  O.  2  Am.  Rep.  563, 
where  it  was  held  that  the  assets  of  565 ;  Allibone  v.  Hagar,  46  Pa. 
a  banking  corporation  organized  St.  48,  where  the  court  said  that 
under  the  laws  of  Nebraska,  after  it  whatever  might  be  the  law  between 
has  ceased  to  carry  on  business,  are  the  delinquent  subscribers  and  the 
a  trust  fund  for  the  payment  of  its  corporation,  the  rights  and  equities 
debts.  The  rights  of  the  creditors  to  of  the  corporate  creditors  were  not 
the  corporate  property  are  superior  to  be  affected  thereby ;  Clapp  v. 
to  those  of  the  stockholders,  or  the  Peterson,  (1882)  104  IlL  26,  81 ;  Rob- 
assignee  of  an  insolvent  stockholder ;  ertson  v.  Conrey,  5  La.  Ann.  297; 
Crandall  v.  Lincoln,  52  Conn.  73;  Rider  v.  Morrison,  (1880)  54  Md.  429, 
S.  c.  52  Am.  Rep.  560,  562;  High-  444 ;  Payne  v.  Bullard,  (1851)  23  Misa 
tower  v.  Thornton,  8  Ga.  486;  s.  c.  88;  s.  a  55  Am.  Dec.  74. 
53   Am.   Dec.  412;   Farnsworth  v. 
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court  of  equity  will,  on  a  proper  application,  afford  the  requi- 
site relief.^  This  is  an  American  doctrine,  being  first  enun- 
ciated by  Mr.  Justice  Story .^    And  since  his  day  has  been 

1  Wood  V.  Dummer,  (1824)  8  Mason,  individaal  stockholders  are  not  liable 
308,  per  Story ;  Burke  v.  Smith,  for  the  debts  of  the  bank  in  their 
(1873)  16  Wall.  390;  New  Albany  v,  private  capacities.  The  charter  re- 
Burke,  (1870)  1 1  Wall.  90 ;  Barry  v,  lieves  them  from  personal  responsi- 
Merchahts*  Exchange  Co.,  1  Sandf.  bility,  and  substitutes  the  capital 
Ch.  280 ;  Dalton  &o.  R.  Co.  v.  Mo-  stock  in  its  stead.  Credit  is  univer- 
Daniel,  56  Ga.  191,  saying,  *'Princi-  sally  given  to  this  fund  by  the  pub- 
pie  and  sound  reason  accord  with  lie  as  the  only  means  of  repayment, 
authority  that  equity  will  grant  re-  During  the  existence  of  the  corpora- 
lief  in  all  such  cases;**  German  town  tion  it  is  the  sole  property  of  the 
&C.  Ry.  Co.  V.  Titler,  (1869)  60  Pa.  corporation,  and  can  be  applied  only 
St.  124;  Crawford  v,  Rohrer,  (1882)  according  to  its  charter,  that  is,  as  a 
59  Md.  599 ;  Lewis  v.  Robertson,  fund  for  payment  of  its  debts,  upon 
(1850)  21  Miss.  558;  Hatch  v.  Dana,  the  security  of  which  it  may  dis- 
101  XJ.  S.  205,  215,  where  the  court  count  and  circulate  notes.  Why, 
said,  ''In  the  English  courts,  a  man-  otherwise,  is  any  capital  stock  re- 
datnus  is  sometimes  awarded  to  quired  by  our  charters?  If  the  stock 
compel  the  directors  to  make  the  may,  the  next  day  after  it  is  paid  in, 
necessary  calls;  •  .  .  but  this  be  withdrawn  by  the  stockholders 
remedy  can  avail  only  where  there  without  payment  of  the  debts  of  the 
are  directors.  The  remedy  in  equity  corporation,  why  is  its  amount  so 
is  more  complete,  and  is  well  recog-  studiously  provided  for,  and  its  pay- 
nized.  (Ward  v.  Griswoldville  M.  ment  by  the  stockholders  so  dili- 
Ca,  16  Conn.  593.)  In  such  cases  it  gently  required?  To  me  this  point 
is  nowhere  held,  so  far  as  we  know,  appears  so  plain,  upon  principles  of 
that  a  formal  call  must  be  made  be-  law  as  well  as  common  sense,  that  I 
fore  a  bill  can  be  filed.  Indeed,  the  can  not  be  brought  into  any  doubt 
filing  of  the  bill  is  equivalent  to  a  that  the  charters  of  our  banks  make 
call."  County  of  Morgan  v.  Allen,  the  capital  stock  a  trust  fund  for  the 
(1880)  103  U.  S.  498;  Marsh  v.  Bur-  payment  of  all  the  debts  of  the  oor- 
roughs,  1  Woods,  463,  468 ;  Curran  poration.  The  bill-holders  and  other 
V.  Arkansas,  (1853)  15  How.  804;  creditors  have  the  first  claims  upon 
Mississippi  &c.  R.  Co.  v,  Howard,  7  it,  and  the  stockholders  have  no 
WalL  892,  409;  Thompson  v.  Reno  rights  until  all  the  other  creditors 
Savings  Bank,  (1885)  19  Nev.  242;  are  satisfied."  Cf.  Vose  v.  Grant, 
s.  a  3  Am.  St.  Rep.  883.  (1819)  15  Mass.  505;  Spear  v.  Grant, 

<In  Wood  17.   Dummer,   (1824)  8  (1819)   16  Mass.   9;   Baker  r.  Atlas 

Mason,  808,  311,  per  Story,  where  he  Bank,  (1845)  9  Mete.  182;  Briggs  v. 

said  in  speaking  of  a  banking  com-  Penniman,  (1826)  8  Cowen,  887 ;  Ex 

pany:  "The  capital  stock  of  banks  parte  Jefferson,  (1870)  L.  R.  11  Eq. 

is  to  be  deemed  a  pledge  or  trust  115;  Spackman  v.  Evans,  (1868)  L.  R. 

fund  for  the  payment  of  the  debts  8  H.   of  L.   198;   Osgood  v.  King, 

contracted  by  the  bank.    The  public,  (1876)  42  Iowa,   478;    Chisholm    v. 

as  well  as  the  legislature,  have  al-  Forny,   65   Iowa,  833 ;  Jackson    v, 

ways  supposed  this  to  be  a  fund  ap-  Traer,  64  Iowa,  469. 
propriated  for  such  purpose.    The 
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repeatedly  expounded  and  firmly  established  in  the  jnrispra- 
dence  of  the  American  States.^  *'When  we  consider  the  rapid 
development  of  corporations  as  instrumentalities  of  the  com- 
mercial and  business  world  in  the  last  few  years,  with  the  cor- 
responding necessity  of  adapting  legal  principles  to  the  new 
and  varying  exigencies  of  this  business,  it  is  no  solid  objection 
to  such  a  principle  that  it  is  modern,  for  the  occasion  for  it 
could  not  sooner  have  arisen."*  The  interest  of  the  general 
creditors  of  a  company  in  the  unpaid  subscriptions  of  its  mem- 
bers is  not  impaired  by  a  mortgage  of  "  the  proper ty,  rights, 
privileges  and  franchises  "  of  the  corporation.* 

§  117.  Applications  of  tlie  ^^ trust  find''  doetrlne  — 
(a)  Liability  upon  assets  of  tlie  company  distributed  among 
sharekolderB. —  It  is  necessary  in  speaking  of  the  assets  of  an 
insolvent  corporation  as  constituting  a  trust  fund  to  under- 

1  Coffin  V,  RansdeU,  (1887)  110  Ind.  upon  their  demands,  nntU  snch  de- 

417 ;  Macungie  Savings  Bank  v,  Bas-  mands  are  satisfied.    The  creditors 

tian,  11  The  Reporter,  785;  Ohio  Life  have  a  lien  upon  it  in  equity.    If 

Ins.  &  T.  Co.  V.  Merchants'  Ins.  &  T.  diverted,  they  may  toWow  it  as  far 

Co.,  11  Humph.  1 ;  s.  O.  68  Am.  Dec.  as  it  can  be  traced,  and  subject  it  to 

742 ;    Adler   v.  Milwaukee   Patent  the  payment  of  their  claims,  except 

Brick  Manuf.   Co.,    18  Wis.  57,  60;  as  against  holders  who  have  taken  it 

Winans  v,   McKean  &c.   R.  Co.,  6  bona  fide  for  a  valuable  oonsidera- 

Blatchf.  215,  222;  Union  Nat  Bank  tion  and  without  notice.    It  is  pnl>- 

V,  Douglass,  1  McCrary,  86;  Holmes  licly  pledged  to  those  who  deal  with 

V,  Sherwood,  8  MeCrary,  405,  408;  the  corporation,  for  their  security. 

8.  c.  16  Fed.  Rep.  725,  727 ;  De  Pey-  TJnpaid  stock  is  as  much  a  part  of 

ster    V,  American    Fire   Ins.    Co.,  this  pledge,  and  as  much  a  part  of 

(1887)  6  Paige,  486 ;  Morgan  v.  New  the  assets  of  the  oompcmy,  as  the 

York  &C.  R.  Co. ,  (1848)  10  Paige,  290 ;  cash  which  has  been  paid  in  upon  it 

Thompson  on  Liability  of  Stockhoid-  Creditors  have  the  same   right  to 

ers,  §  10 ;  2  Morawetz  on  Corpora-  look  to  it  as  to  anything  ebe,  and 

tions,  §  820 ;  Taylor  on  Corporations,  the  same  right  to  insist  upon  its  pay- 

g  654  et  seq. ;  2  Waterman  on  Cor-  ment  as  upon  the  payment  of  any 

porations,  §  208 ;  2  Story*s  Eq.  Jur.,  other  debt  due  to  the  company.    As 

§  1252,  and  cases  cited  in  preceding  regards  creditors,  there  is  no  dis- 

notes.     **  The  capital  stock  of  an  in-  tinction  between  such  a  demand  and 

corporated  company  is  a  fund  set  any  other  asset  which  may  form  a 

apart  for  the  payment  of  its  debts,  part  of  the  property  and  effects  of 

It  is  a  substitute  for  the  personal  the  corporation.''    Sanger  t?.  XTpton, 

liability  which  subsists  in  private  91  U.  8.  56,  60. 

co-partnerships.      When  debts    are  *  Sawyer  v,  Hoag,  (1878)  17  WalL 

incurred,  a  contract  arises  with  the  610,  620,  per  Mr.  Justice  Miller, 

creditors  that  it  ahall  not  be  with-  ^Dean  v.  Biggs,    (18B1)  25  Hun, 

drawn  or   applied   otherwise   than  122. 


§  117.]      LIABILITY  OF  MKMUKRB  TO  OOBPOBATE  OEBDITOBS.       223 

stand  precisely  what  is  meant  by  the  courts.  No  one  will  pre- 
tend for  a  moment  that  in  subscribing  to  the  stock  of  a  com- 
pany, the  purpose  is  to  create  a  trust  fund  for  creditors.  On 
the  contrary,  the  object  primarily,  is  to  furnish  means  to  carry 
on  its  business,  and  to  share  the  profits  earned  by  the  corpo- 
ration ;  and  so  long  as  it  is  a  going  concern,  it  has  the  right, 
and  indeed  it  is  its  duty,  to  manage  and  dispose  of  its  assets, 
including  stock  subscriptions  for  the  promotion  of  its  own  in- 
terest. If  it  ceases  to  do  business,  or  if  it  becomes  insolvent, 
then  all  assets  which  it  has  or  owns,  including  paid  and  unpaid 
subscriptions,  either  in  the  hands  of  the  original  subscriber, 
or  in  the  hands  of  his  assignee  with  notice,  become  a  trust 
fund  for  the  payment  of  creditors,  and  they  have  the  right  to 
follow  the  property  constituting  this  fund  and  subject  it  to 
the  payment  of  their  debts,  unless  it  has  passed  into  the  bands 
of  a  bona  fide  purchaser  without  notice.^  The  shareholders 
of  a  corporation  are  conclusively  cb'arged  with  notice  of  the 
trust  character  which  attaches  to  the  capital  stock.  As  to  it, 
they  can  not  occupy  the  status  of  innocent  purchasers,  but 
they  are  to  all  intents  and  purposes  privies  to  the  trust.  When, 
therefore,  they  have  in  their  hands  any  of  this  trust  fund, 
they  hold  it  cum  ansrey  subject  to  all  the  equities  which  at- 
tach to  it.^  So  where  persons  became  stockholders  of  a  cor- 
poration with  the  understanding  that  calls  were  not  to  exceed 
a  certain  per  cent.,  and  afterwards  calls  were  made  in  excess 
of  that  amount,  but  by  way  of  compensation  second  mortgage 
bonds  were  issued  to  them,  they  were  held  to  be  liable  to  the 
creditors  of  the  corporation  to  the  amount  realized  by  the  sale 
of  the  bonds.'  And  where  a  company  has  distributed  a  por- 
tion of  the  capital  stock  among  its  stockholders,  they  may  be 
compelled  to  return  it.^  The  bare  fact  that  a  man  holds  shares 
in  the  capital  stock  of  a  corporation  gives  him  no  legal  title 
to  the  property  of  the  corporation.  That  remains  in  the  cor- 
poration and  not  in  the  shareholders.'    The  shares  simply  rep- 

^•Brant  v.  Ehlen,  09  Md.  1.  Holmes  v,  Newcastle  &c,  Ca,  45  L. 

«15  Cent.  Law.  J.  19,  citing  Clapp  J.  Cb.  888. 

V.  Peterson,  (1882)  104  Hi.  26.  »Qorham  v,  Qtlson,   28  Cal.  484 

»fficnUttka  V.  Allen,  (1688)  76  Mo.  Gashwiler    v,    WUlis,    88    Cal.   19 

884.  Ditch  Co.  v,  Zellerbacb,  87  Cal.  591 

*Kohl  V.  Lilienthal,  (1889)  7  Ry.  &  Wright  v.  Mining  Co.,  40  Cal.  20 

Corpb  L.  J.  152;  s.  a  81  Cal.  878;  Clark  v.  San  Francisco,  68  Cal.  811 


/ 
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^' 


resent  the  proportion  to  which  the  respective  shareholders, 
who  may  be  such  at  the  date  of  distribution,  are  severally  en- 
titled in  the  distribution  of  profits  arising  from  the  corporate 
business  which  may.  be  made  from  time  to  time,  and  in  the  final 
distribution  of  the  estate  of  the  corporation,  when  from  any 
cause  it  shall  cease  to  exist,  and  its  estate  shall  have  been  f uUv 
administered.  This  event  may  happen  at  the  expiration  of 
the  term  of  its  corporate  existence,  or  it  may  be  accomplished 
earlier,  with  the  consent  of  the  holders  of  two-thirds  of  its 
shares,  and  upon  the  judgment  of  a  court  of  competent  juris- 
diction.*   As  a  general  rule,  to  which  they  are  few  if  any 

Johnson  v,  Kirby,  65  Cal.  483;  Mo  ment  by  the  stockholders;  but  if  it 
Cormick  v.  Insurance  Co.,  66  Cal.  did,  we  Jiold  that  even  the  unani- 
£63.  mous  assent  or  agreement  of  the 
^  Kohl  V,  Lilienthal,  (Cal.  1890)  22  stockholders  would  not  authorize 
Facif.  Rep.  689;  s.  C.  (1889)  7  Ry.  &  such  a  distribution.  The  inhibition 
Corp.  L.  J.  152,  where  the  court  said:  runs  against  the  directors  because 
"  But  this  event  has  not  happened  they  are,  under  the  law,  the  mana- 
in  this  case.  The  Head  Center  Com-  gers  of  the  business  of  the  oorpo- 
pany  has  sold  its  mine  to  a  new  cor-  ration."  In  Ashton  v.  Daahaway 
poration  for  100,000  shares  of  the  Assoc,  (Cal.  1890)  22  Pacif.  Rep.  6G0, 
stock  of  such  new  corporation ;  but  it  appeared  that  a  temperance  ao- 
it  has  not  ceased  to  exist  as  a  corpo-  ciety,  owning  improved  land*  was 
ration,  and  does  not  propose  to  do  so.  incorporated,  without  capital  stock. 
It  remains  a  corporation,  with  full  "  for  the  purpose  of  promoting  the 
corporate  power  and  capacity,  and  is  cause  of  temperance,"  under  Hitt. 
also  exercising  those  powers.  The  Gen.  Laws  Cal.  §  1024  etaeq.,  provid- 
mine  which  it  sold  constituted  the  ing  for  the  incorporation  of  **  relig« 
bulk  of  its  capital  or  '  capital  stock.*  ious,  social,  benevolent,  and  learned 
The  stock  which  it  received  in  ex-  associations."  Some  years  after- 
change  for  its  mine  stands  in  the  wards,  the  membership  having 
place  and  stead  of  the  mine,  pre-  greatly  decreased,  a  resolution  was 
cisely  the  same  as  if  it  had  been  passedthat  the  trustees  sell  the  prop- 
money  or  any  other  kind  of  property,  erty,  pay  off  some  outstanding  in- 
instead  of  stock;  and  by  the  plain  debtedness,  and  "purchase  other 
terms  of  the  section  of  the  Code  cheaper  property  suitable  for  the  use 
cited  (Cal.  Code  Civ.  Proc.  §§  1227,  and  purposes  of  the  association.'*  A 
1233)  the  directors  are  forbidden  petition  asking  for  leave  to  sell,  and 
to  divide  it  among  the  stockholders,  stating,  among  other  things,  that  the 
But  it  is  said  that  this  section  oper-  corporation  was  "purely  and  solely 
ates  only  to  restrain  the  directors,  for  the  benevolent  and  laudable  pur- 
and  does  not  prevent  the  stockhold-  pose  of  aiding  and  promoting  the 
ers  from  doing  by  agreement  what  cause  of  temperance,  and  not  peoun- 
the  directors  are  forbidden  to  do.  iary  profit,"  was  accordingly  filed  in 
As  already  shown,  we  do  not  think  the  superior  court,  which  granted  the 
the  evidence  proves  any  such  agree-  prayer  of  the  petition,  reciting  the 
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exceptions,  a  stockholder  who  conveys  or  assigns  his  shares  to 
the  corporation  without  reference  to  the  intent  or  object  of  the 
transfer  and  receives  in  exchange  a  portion  of  the  capital 
stock,  holds  the  money  so  received  subject  to  the  superior 
equities  of  corporate  creditors,  being  a  trustee  for  them  quoad 
hoc}  A  statute  making  directors  of  a  corporation  liable  fo^ 
the  amount  of  dividends  paid  out  of  the  capital  stock,  does 
.not  exempt  stockholders  from  the  same  general  equitable  lia- 
bility.' In  a  bill  to  recover  such  dividends  from  the  stock- 
holders, it  is  not  necessary  to  aver  that  any  of  the  present 
debts  existed,  or  that  there  are  not  enough  assets  now  to  pay 
the  debts.^  In  Kew  York  it  has  been  held  that  a  creditor  of 
a  corporation  can  not  compel  a  siiareholder  to  account  for  the 
proceeds  of  mortgage  bonds  of  the  company,  received  by  him 
on  the  distribution  of  the  same  among  stockholders,  pursuant 
to  a  resolution  of  the  board  of  directors.  There  being  no  lia- 
bility to  account  for  such  bonds  to  the  corporation,  there  is 
none  to  its  creditors.^ 

§  118.  (b)  Liability  upon  shares  issued  below  par.— The 
^' trust  fund"  doctrine  stated  above,  has  permeated  to  a  great 
extent  the  whole  law  of  corporations  as  expounded  by  our 
American  courts,  and  innumerable  illustrations  of  its  applica- 
tion are  met  with  in  the  State  and  federal  reports.  It  is  upon 
this  principle  that  when  the  stock  of  a  corporation  is  not  sub- 
scribed for  up  to  the  minimum  amount  of  capital  fixed  by  the 
charter,  and  none  of  it  is  paid  in,  if  the  corporators  organize, 
elect  themselves  officers,  proceed  to  business,  and  contract 

resolntion  in  its  order  of  sale.    The  of  corporate  funds,  and  that  any 

property  was  sold,  and  a  portion  of  member  not  a  party  thereto  ooald 

the  proceeds  divided  among  a  part  maintain  a  suit  to  compel  a  restqra- 

of    the    members,     including    the  tion. 

tmstees,  pursuant  to  a  motion  '*  that  ^  Crandall  v.  Lincoln,  52  Ck>nn.  78, 

the  association  donate  to  each  mem-  100.    Cf,  Zuleta's  Claim,  L.  R.  5  Ch. 

ber   in  good  standing  the  sum  of  444. 

|1,500  for  past  services,  on  signing  a  >  Williams  v,  Boioe,  88  N.  J.  Eq. 

receipt  for  the  same ; "  but  it  was  864,  decided  under  N.  J.  Rev.  Stat. 

admitted  on  the  trial  that  no  serv-  178. 

ices  had  been  rendered  other  than  *  V^illiams  v,  Boice,  88  N.  J.  Eq. 

being  good  and  efScient  members  of  864. 

the  organization.    It  was  held  that  *  Christensen   v,  Eno,   (1887)   106 

this  constituted  a  misappropriation  N.  Y.  97. 
16 
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debts  up  to  and  beyond  the  nominal  capital,  having  paid  in 
nothing  whatever,  they  are  held  to  be  guilty  of  a  legal  fraud 
and  liable  to  creditors  to  make  good  the  minimum  capital,  to- 
gether with  interest  thereon,  should  this  be  necessary  to  dis- 
charge the  corporate  debts.^  Upon  this  principle  no  by-law 
A>r  resolution  of  the  stockholders,  as  opposed  to  the  rights  of 
creditors,  can  authorize  the  release  of  the  obligation  of  a  solv- 
ent stockholder  to  pay  for  the  st.ock  taken  by  him,  even 
though  the  release  be  in  consideration  of  his  surrendering  his 
shares.^  So  creditors  of  a  company  are  not  affected  by  pri- 
vate understandings  between  subscribers  and  a  subscription 
agent,  Oionerating  the  former  from  the  performance  of  that 
which  the  subscription  requires.'  It  is  dpon  the  same  principle 
that  shareholders  may  be  held  liable  tO'  the  full  face  value  of 
their  shares  notwithstanding  a  contract  by  which  the  company 
has  agreed  to  accept  a  less  amount  as  payment  in  fulL^ 
While  a  contract  of  this  nature,  unless  forbidden  by  statute,^ 

1  Burns  v.  Beck,  (Ga.  1880)  10  S.  E.  of  the  country  may  exempt  shared 

Rep.  121.  holders  from  liability  upon  stock  is- 

s  Farnsworth  v.  Bobbins,  (1887)  86  sued  fictitiously. 

Minn.  369.  '  In  several  of  the  American  States 

s  Jewell  V,  Rock  River  Paper  Co.,  there  are  constitutional  provisions 

(1882)  101  111.  57.  declaring  fictitiously  paid  up  stock 

^BcovUie  V.  Thayer,  (18^3)  105  to  be  void.  Ala  Const.  (1875)  art. 
U.  S.  143;  Brant  v.  Ehlen,  50  Md.  1 ;  ziv»  g  6;  Ark.  Const  (1874)  art.  zii. 
Keblor  v.  Lademann,  (1883)  11  Mo.  §8;  Mo.  Const  (1875)  art  xii«  ^8; 
App.  550;  Hatch  v.  Dana,  101  U.  S.  Texas  Const  (1876)  art  zii,  g  6;  La. 
205 ;  Pullman  v.  Upton.  96  U.  S.  328 :  Const  (1879)  §  238 ;  Cal.  Const  (1878) 
Upton  V.  Tribilcock,  91  U.  S.  45;  art  xii,§  11;  III.  Const  (!  870)  art  xi, 
Hawley  v.  Upton,  102  U.  S.  814;  §18;  Neb.  Const  <1876)  art  zi«§5; 
Flinn  v.  Bagley,  7  Fed.  Rep.  785;  Pa.  Const  (1875)  art  xvi,  §  7.  In 
Sturgeas  v.  Stetson,  1  Biss.  246;  others  there  are  statutes  to  the  same 
Great  Western  &c  Co.  v.  Gray,  effect  3  N.  Y.  Rev.  Stat  507,  §49; 
(1887)  122  III.  630;  Ciawford  v.  504,  §38;  505,  ^  40,  41;  N.  T.  Ses- 
Rohrer,  (188:i)  59  Md.  599;  Pittsburgh  sion  Laws.  1848,  ch.  40,  g.^  38. 40,  11. 
&a  R.  Co.  r.  Stewart,  41  Pa.  St  54.  49;  Wis.  Bev.  Stat  (lb78)  §  1758; 
See  also  ''Liability  of  Holders  of  Wis.  Laws  (rf  1881,  ch.  93;  Mp.  Gen. 
Nominally  Paid  Up  Stock,"  by  B.  F.  Stat  ch.  62,  g  11.  Cf.  Ohio  Rev. 
Rex.  19  Cent  L.  J.  465;  *' Personal  Stat  §g  8,  318.  Bat  these  provisions 
Liability  tor  SSubscriptions,"  2  Leg.  have  been  construed  to  be  applicaJbie 
Int.  109 ;  monographic  note  by  H.  only  in  case  of  the  issue  of  entirely 
Budd.  Jr.,  in  15  Am.  L  Reg>  N.  S.  fictitious  stock  and  *' not  intended  iu 
638.  and  note  in  9  Am.  Dec.  M.  But  interfere  with  the  usual  and  custom- 
see  In  re  South  Mountain  ^tc.  Co.,  7  ary  methods  of  raising  funds  by  raii- 
Sawy.  30,  holding  that  the  custom  road  companies  for  the  purpose  of 
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is  iNBding  as  between  the  company  and  tbe  sabscriber,  and 
will  hold  so  long  as  the  oompany  remains  solvent  and  able  to 
meet  all  its  obligations,^  it  will  not  stand  as  agains-t  the  claims 
of  corporate  creditors,  when  the  company  has  become  insolv- 
ent.* Accordingly  corporate  creditors  may  impeach  the  valid- 
ity of  an  issue  of  stock  below  par  made  prior  to  their  having 
extended  credit  to  the  company  and  may  compel  payment  in 
foil  or  so  much  as  is  required  to  satisfy  their  claims  against 
the  company.^    Even  the  fact  that  a  stockholder  was  induced 

bailding  their  roads  or  of  aocoin-  59  Md.   599.    And  see  01i|>luint  v. 

plishing  other  legitimate  corporate  Woodbury  &c,  Ck>.,  68  Iowa,  382; 

purposes,^'  (Peoria  /fc  S.  B.   Co.  v.  Osgood   v.    King,    42    Iowa,    478; 

Thompson,  108  lU.  187) ;  sach  as  the  Green's  Brico^s  Ultra  Vires,- 148. 

iflane  of  stock  below  par,  (Stein  «.  'Sagorjr  vl  Dubois,  4  Sandif.  Ob. 

Howard,  65  Cal.  616 ;  New  Castle  R.  466,  499 ;  Hawl^  v.  Upton,  102  U.  8. 

Co.  V,  Simpson,  21  Fed.  Hep.  535);  or  814,  where  the  court  said,  **  all  that 

for  labor,  property  or  contract  work,  need  be  done,  so  far  as  creditors  are 

Beoria  &  S.  R.  Co.  u  Thompson,  108  concerned,  is   that  the  subscriber 

IIL  187;  Beach  on  Railways,  §  71.  shall  have  bound  himself  to  become 

Bu^  an  issue  for  less  than  par  may  a  contributor  to  the  fund  which  the 

be  forbidden  by  a  statute  not  ex-  capital  stock  of  the  oompany  reprs- 

pressly  prohibitory  in  terms.    Thus  sents ; "  Pullman  v,  Upton,  96  U.  8. 

the  amendment  of  the  charter  of  the  828;  Chubb  v,  Upton,  95  U.  S.  666; 

MiBBouri  Pacific  Railway  Company  Webster  v.  Upton,    91  U.    8.    65; 

provides  that  any  subscriber  upon  Sanger  v»  Upton,  91  U.  S.  56;  Upton 

making  full  payment  for  his  shares  v,  Tribilcock,  91  U.  S.  45 ;  Upton  -v, 

shall  be  entitied  to  have  certificates  Bnmham,  8  Biss.  481 ;  &  a  8  Biss. 

of  stock  issued  to  him,  (Mo.  Acts  520 ;  Upton  v.  Hansbrough',  8  Biss. 

1851,  p.  268);  and  this  has  been  held  417;  Myers  v,  Suley,  10  Nat.  Bank, 

to  render  it  necessary  that  fall  pay-  Reg.  411 ;  flinn  v.  Bagley,  (1881)  7 

ment  should  be   made  before   the  Fed.  Rep.  785,  792,  where  the  court 

Bttbecriber  shall  be  entitled  to  de-  after  stating  the  law  as  above  and 

raand  tbe  issue  of  certificates.  Spur-  reviewing  the  authorities  concluded, 

lock  V.  Missouri  Pacific  Ry.  Co.,  90  **  This  case  is  certainly  a  hard  one 

Mo.  199.  upon  the  defendants.    Finding  tlie 

^Harrison  v.  Arkansas  Valley  R.  company  embarrassed  for  want  oif 

Ca,  4  McCrary,  264.  funds  they  agreed  to  subscribe  a  oer- 

'&k)oviUe  t7.  Thayer,  (1882)  105  U.  S.  tain  sum  and  take  in  payment  stock 

148;  SturgessT.  Stetson,  1  Biss.  246;  at  what  it  was  really  worth.    It  is 

Fbsdickv.  Sturgess,  1  Biss.  255;  Fisk  clear  that  no  fraud  was  intended, 

t\  Chicago  &o.  P.  R.  dk).,  58  Barb,  and  that  they  must  be  held  liaible 

^8;   O'Brien  v.  Chicago  &c  P.  R.  upon  an  implied  agreement  to  pay 

Co.,  68  Baztx  568;  Mann  v.  Cook,  20  more  for  the  benefit  of  the  creditors 

OoDB.  188;  Neuse  River  &c.  Co.  v.  than  they  had  expressly  agreed  to 

ComnUBsioQers,     7    Jones   L.    275;  pay  for  the  benefit  of  corporation. 

KJefalor  «.  Lademan,  (1888)  11  Mo.  It  is   a   hardship,    however,   from 

App.  550;  Crawford  v,  Rohrer,  (1888)  which  I  see  no  way  of  relieving  tiieoa 
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to  take  the  stock  by  the  false  representations  of  the  president 
or  directors  of  the  company  that  it  was  full  paid  capital  stock, 
is  no  defense  to  aa  action  by  a  corporate  creditor  to  recover 
the  difference  between  the  amount  paid  and  the  par  value  of 
the  shares.^ 

§  119.  Exceptions  to  the  foregoing  rule. —  While  unpaid 
instalments  oli  stock  ordinarily  constitute  a  trust  fund  for  the 
payment  of  the  corporate  debts,  yet  where  shares  have  been 
issued  to  a  subscriber,  and  settled  for  by  him  under  an  ar- 
rangement made  in  good  faith  with  the  company,  it  is  not  in 
the  power  of  a  creditor  in  all  cases  and  as  a  matter  of  right, 
to  disturb  the  arrangement  so  made  on  the  ground  that  in 
the  light  of  subsequent  events  it  was  a  disadvantageous  one.* 
Persons  extending  credit  to  a  corporation,  may,  of  course, 
consent  not  to  hold  the  shareholders  personally  liable  or  may 
agree  to  hold  them  liable  only  to  a  limited  extent.'    And  per- 

oonsistent  with  the  views  of  the  su-  &  a  84  L.  J.  Ch.  486 ;  Halkett  v,  Mer- 

preme  court  in  Hawley  v.  Upton,  chant  Traders*  Assoc,  (1849)  13  Q.R 

and  a  decree  must  therefore  be  en-  960 ;  s.  c.  29  L.  J.  Q.  B.  59 ;  Hasseil 

tered  for  the  complainant"    Union  v.  Merchant  Traders*  Assoc.,  4  Ex. 

Ac.  Co.  17.  Frear  &c.  Ck>.,  97  111.  587,  525;    Evans    v.  Coventry,  (1854)  8 

and  cases  there  reviewed ;  Christen-  Drew,  75;  s.  a  5  De  G.  M.  &  G.  911 ; 

sen  V,  Eno,  (1887)  106 N.  Y.  97;  Eyer-  s.  a  8  De  G.  M.  &  G.  835;  s.  a  25  L. 

manv.  Krieckhaus,  7  Mo.  App.  455;  J.  Ch.  884;  Talbot's  Case,  (1852)  5 

Fisher  v.  Seligman,  7  Mo.  App.  883;  De  G.  &  Sm.  886;  &  C.  21  Lu  J.  Ch. 

Skrainka  v.  Allen,  7  Mo.  App.  484;  846;  Beid  v,  AUan,  (1849)  4  Ex.  326; 

Pickering  v,  Templeton,  2  Mo.  App.  s.  a  19  L.  J.  Ex.  39 ;  Addison  v, 

424;  Hinkling  v,  WUson,  104  Bl.  54;  Mayor  of  Preston,  12  C.  B.  108.    Cf. 

Northrop  v.  Bushnell,  88  Ck>nn.  498 ;  In  re  Independent  Assurance  Qo,, 

liann  v,  Cooke,  20  Conn.  17a    The  Ex  parte  Cope,  1  Sim.  (N.  S.)  54; 

stockholders  can  not  be  compeUed  to  Sunderland  Marine  Ins.  Co.  v,  Kear- 

pay  more  of  the  balance  due  uppn  ney,  (1851)  16  Q.  B.  925;  &  a  20Q.B. 

their  shares  than  is  sufficient  to  sat-  417;  Pedell  v.  Gwynn,  (1857)  1  Hurl, 

isf  y  the  claims  of  the  corporate  cred-  &  N.  590 ;  a  C.  26  L.  J.  Ex.  199 ;  Qor- 

itors.    ScoviUe  v,  Thayer,  105  U.  S.  don  r.  Sea,  Fire  &  life  Assuraooe 

148,  155.      Cf.  Slee   v.  Bloom,    19  Soc.,  (1857)  1  Hurl.  &  N.  699;  &  a 

Johns.  456.  29  L.  J.  Ex.   202;  Hess  «.  Werta, 

iBriggs  v.  Cornwall,  9  Daly,  436;  (1818)  4  Serg.  &  R.  361 ;  Shelford  on 

Wood*s  Ry.  Law,  g  56.  Joint  Stock  Companies,  (2d  London 

'Goitv.  North  Cai-olina  Gold  Amal-  ed.)   4;    Lindley   on    Partnerships 

gamating  Ck>.,  (1883)  14  Fed.  Rep.  12.  377;  In  re  Athensaum  life  AmO' 

^In  re  State  Fire  Insurance  Co.,  ance  Ck>.,  (1858)  4  Kay  &  J.  517; 

(1868)  1  Hem.  &M.  457;  s.  a  IDeG.  &  o.  3  De  G.  &  J.  660;  &a27L.  J. 

J.  &  &  634;  &  a  85  L.  J.  Ch.  834;  Ch.  79a 
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SODS  dealing  with  a  corporation  by  contracting  with  it  after 
having  acquired  knowledge  of  arrangements  which  limit  the 
liability  of  the  subscribers  to  pay  the  full  amount  of  the  capi- 
tal stock,  may  thus  estop  themselves  from  asserting  any  right 
to  compel  the  stockholders  to  contribute  the  full  amount  of 
their  subscriptions  in  discharge  of  the  corporate  obligations.^ 
So  a  corporate  creditor  can  not  object  to  an  issue  below  par  of 
new  capital  stock,  the  increase  having  been  made  after  he  bad 
extended  credit  to  the  company;  for  in  such  a  case  he  can  not 
be  presumed  to  have  acted  upon  the  faith  of  the  increased 
capital  stock  being  issued  for  its  full  face  value.'  Again  when 
the  strict  construction  of  a  statute  prohibiting  attempted  ex- 
emptions from  the  full  payment  for  shares  of  stock,  will  work 
a  positive  injury  to  creditors  for  whose  protection  it  was  in- 
tended, the  court  will  apply  a  liberal  construction  in  accord- 
ance with  the  spirit  of  the  enactment.'  Thus  in  a  case  where 
a  creditor  of  an  insolvent  corporation  accepted,  in  payment 
of  his  claim,  the  valueless  stock  of  the  company  to  an  amount 
in  excess  of  the  debt  due  him,  it  was  held  that  he  should  not 
be  held  liable  to ,  corporate  creditors,  the  arrangement  being 
to  their  advantage,  diminishing  the  corporate  liabilities  with- 
out a  corresponding  diminution  of  assets/ 

§  120.  (c)  Liability  upon  shares  issued  for  property  or 
serviees  accepted  at  an  over-valuation. —  The  provision  of 
the  Iowa  Code  subjecting  shareholders  to  liability  for  the 
amount  of  their  unpaid  stock,*  has  been  held  to  apply  to  a 
stockholder  who  paid  his  subscription  by  transferring  a  worth- 
less patent  right  to  the  company/    So  also  a  contractor,  a 

^  Yonng  V,  Erie  Iron  Ck>.,  (1887)  65  issued  certificates  of  its  stock  of  the 

Hich.  Ill,  citing  Robinson  v.  Bid-  face  value  of  $350»000  in  satisfaction 

weH,  22  Cal.  879;  Coit  v.  North  Cai*-  of  a  debt  of  |70,000,  which  it  was 

olina&c.  Co.,  (1888)  14  Fed.  Rep.  12;  unable  otherwise  to  discharge,  the 

Morawetz  on  Corporations,  §  829.  recipients  were   declared  liable  as 

'  Ck)it  V,  North  Carolina  &c.  Co.,  stockholders  to  the  company's  cred- 

14  Fed.  Rep.  12.  itors  for  the  eighty  per  cent,  of  the 

*  Clark  V.  Bever,  31  Fed.  Rep.  070.  par  value  yet  remaining.  (Rothrock, 

*  Clark  V.  Bever,  81  Fed.  Rep.  670.  C.  J.,  and  Seevers,  J.,  however,  dis- 
Aee.  £ehlor  v.  Lademan,  (1888)  11  senting.) 

Mo.  App.  550.     But  see  Jackson  v.       '^  Iowa  Code,  §  1082. 

Traer,  64  Iowa,  469;  s.  c.  52  Am.        ^chisholmt?.  Fomy,  65  Iowa,  886. 

Rep.  449,  where  a  railroad  company    See  also  Wetherbee  v.  Baker,  85  N« 
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part  o£  whose  remuneration  for  constructing  the  works  of  • 
corporation  consisted  of  the  company's  stock  at  fiftj  jmt 
eenium  of  its  par  value,  has  been  held  to  be  liable  thereon  to 
corporate  creditors.  The  creditors  are  not  bound  by  the  con- 
tract between  the  company  and  the  contractor  as  to  the  price 
of  the  works,  and  only  to  the  e^ctent  of  the  reasonable  vaiae 
thereof  can  the  latter  avoid  payment  of  the  balance  due  on 
the  par  value  of  the  stock.^  But  it  is  generally  held  that  per 
sons  receiving  full  paid  shares  of  a  company  for  property 
accepted  at  an  over-valuation,  can  not  be  held  liable  by  the 
corporate  creditors  for  the  difference  between  the  real  value 
of  the  property  and  the  valuation  at  which  the  company  agreed 
to  accept  it.^  For  such  a  transaction  can  not  be  attacked  at  all 
except  for  fraud,  and  if  fraudulent,  it  is  altogether  void.  The 
court  will  not  make  a  new  contract  for  the  parties  and  say  to 
the  purchaser  '^  though  you  have  bargained  for  paid  up  shares, 
we  will  change  that  into  a  bargain  to  take  shares  not  paid  up 
and  put  you  on  the  list  of  contributaries  on  that  ground." ' 

J.  601,  where  there  was  a  total  fail-  ness  pf  the  oorporation  being  to  mine 

nre  of  consideratioti,  the  purchaser  coal  and  to  buy  and  seU  coal  lands* 

having  no  title  to  the  property.    Cf,  and  the  value  thereof  was  Ixma  fidA 

Savage  v.  Bull,  17  N.  J.  Eq.  142;  fixed  at  $500*000,  the  whole  amount 

Jackson  v.  Traer,  64  Iowa,  469 ;  S.  a  of  the  capital  stock,  although  the 

6S  Am.  Rep.  44a    Boulton  Carbon  land  cost  only  $57,000,  when  bought 

CSo.  v.  If  ills,  (1889)  78  Iowa,  460,  was  from  the  farmers,  that  th^  were 

an   action   to    enforce    a    liability  not  liable  as  upon  unpaid  stock  Urn 

against  a  stockholder  of  a  corpora-  the  debts  of  the  corporation.    Nor 

tion  to  the  amount  of  the  unpaid  in-  can  any  liability  be  imposed  upon 

atalments  on  his  stock,  and  defend-  the  stockholders  by  a  resolution  of 

ant  having  conceded  that  he  paid  the    directors,    subsequently  made 

but  one-third  of  the  par  value  for  without  their  assent,  declaring  the 

tiie  stock  issued  to  him,  evidence  atock  unpaid, 
that  certain  property  constituting       'ScoviUe  v.  Thayer,  105  U.  S.  148» 

the  consideration  for  the  stock  was  156;  Phelan  v.  Hazard,  6  Dill  45; 

worth  more  than  that  amount  was  Van  Ck)tt  v.  Van  Brunt,  82  N.  T.  536. 

held  inadmissible.  Ace  Ck>ntinental  Telegraph  Go.  v. 

i  Shiokle  v.  Watts,  (1888)  94  Ma  Nelson,  49   K  Y.  Super.  Ct  197; 

4ia  Brant  v.  Ehlen,  69  Md.  1;  Grawfoid 

2  In   Peck   v.  Coalfield   0>al  (>>.,  v.  Rohrer,  59  Md.  599;  Wood's  Claim, 

<1888)  11  111.  App.  88»  it  was  held,  9  Week.  Repi  366;  Bamett^s  Clase, 

where  stockholders  were  aUowed  to  L.  B.  18  ESq.  607;  Currie*s  Gase^  3 

pay  their  subscriptions  by  convey-  De  Oez,  J.  &  S.  867;  Andefson'^ 

ing,  or  causing  to  be  conveyed,  to  Case,  7  Ch.  Div.  76. 
tJUe  oorporation,  coal  lands,  the  busi- 


§  121.}      LI^IUTT   OF  MBMBEB8  TO  OOSPORATB  OttBDITOBS.        331 

The  most  that  can  be  done  is  to  '*  take  away  any  profit  from 
the  person  who  has  improperly  made  if  ^ 

§  121.  (d)  Liability  upon  shares  issued  gratuitously. — 

To  constitute  one  a  stockholder  some  sort  of  subscription  or 
contract  is  necessary  whereby  the  subscriber  obtains  a  right 
to  the  stock,  and  to  act  as  a  stockholder.^  Accepting  stock  as 
a  gratuitj'  does  not  subject  the  holder  to  liability  to  corporate 
creditors.  For,  as  was  said  in  a  recent  case,  a  shareholder's 
liability  on  his  stock  arises  not  out  of  his  relation  to  the  cor- 
poration, but  out  of  contract,  either  express  or  implied,  or  out 
of  some  statute;  and  accordingly,  where  no  contract  can  be 
shown  and  no  statute  imposes  liability  upon  a  gratuitous 
allottee  of  shares,  he  commits  no  wrong  npon  the  creditors 
and  is  not  to  be  required  to  pay  the  full  nominal  face  value 
of  his  stock.'  In  the  case  last  cited  the  subscribers  had  been 
required  to  pay  calls  in  excess  of  the  amount  expected  and 
represented  to  them  as  necessary  at  the  commencement  ot 
the  enterprise,  and  the  corporation  to  make  good  their  loss, 
issued  to  them  as  a  gratuity,  stock  credited  with  a  payment 
of  forty  per  cent,  which  as  a  matter  of  fact  had  not  been  paid^ 
and  it  was  held  that  corporate  creditors  could  not  compel  the 
holders  of  stock  so  issued  to  account  for  the  unpaid  forty  per 
cent,  as  though  they  had  been  subscribers  therefor.^ 

1  Anderson's  Case,  7  Ch.  Div.  75;  debt  he  owed  complainants,  he  sold 
Four  Mile  &a  B.  Ca  v.  Bailey,  18  them  a  portion  of  the  bonds,  amount- 
Ohio  St.  208.  log  to  about  three  times  the  value  of 

2  Butler  University  v.  Schoonover,  the  road,  upon '  which  bonds  judg^ 
(1887)  114  Ind.  881;  &  a  5  Am.  St.  ment  wa?  rendered  against  the  oom- 
Bep.  627.  pany.    Complainants  had  refused  to 

>  Christensen  v.  Eno,  (1887)   106  receive  the  road  itself,  or  the  capital 

N.  Y.  97.  stock,  in  payment  of  their  debt,  and 

4  Christensen  v,  Eno,  (1887)  100  the  sole  object  of  the  organization  of 
N.  Y.  97.  But  in  Preston  v,  Cinciu-  the  company  was  to  make  use  of  the 
nati,  C.  &  H.  y.  R.  Co.,  (1888)  36  road  in  the  payment  of  the  debt; 
Fed.  Bep.  54,  the  defendant  being  but  whether  complainants  knew  that 
the  owner  of  a  railroad,  organized  a  fact  was  doubtful.  It  was  held  that 
company  to  whose  stock  he  was  the  the  stockholders  were  liable,  re- 
only  actual  subscriber,  some  shares  spectively,  for  the  payment  of  the 
being  issued  to  others  at  his  instance,  judgment,  to  the  amount  of  their 
and  sold  his  road  to  the  company  at  subscriptions  notwithstanding  a  pro- 
a  inrioe  about  fifteen  times  its  value,  vision  in  the  bonds  that  no  stock- 
taking in  payment  the  stock  and  holder  should  be  individually  liablo 
bonds  of  the  company.    To  pay  a  therefor.    And  in  Hickling  v.  Wit* 
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§  122.  The  ^^  trust  fand'?  doctrine  not  recognized  in 
England. —  In  England,  where  this  doctrine  has  not  been  rec- 
ognized, the  creditors  have  no  higher  rights  against  the  share- 
holders than  the  company  itself.  They  ^'  can  obtain  nothing 
but  what  the  company  can  get  from  the  shareholders."  ^  The 
price  to  be  paid  for  shares  is  there  regarded  as  a  matter  of 
contract  irrespective  of  their  face  value.^  And  a  person  who 
has  entered  into  a  valid  contract  to  take  fully  paid-up  shares^ 
can  not  be  made  liable  to  the  company  or  its  creditors  for 
shares  not  fully  paid,  which  have  been  registered  in  hiB  name.* 
The  only  safeguard  of  persons  extending  credit  to  English 
companies  is  a  statutory  requirement  that  contracts  for  the 
issue  of  stock  at  less  than  par  shall  be  in  writing  and  be  filed 
with  the  Eegistrar  of  Joint-Stock  Companies.^  Shares  may 
even  be  issued  by  way  of  gift  and  the  recipient  incur  no  lia- 
bility thereon,  if  the  agreement  under  which  it  is  done  be  duly 
registered.'  Even  this  statutory  requirement  operates  rather 
as  a  warning  than  as  a  safeguard;  for  while  an  unregistered 
contract  not  to  require  full  payment  of  the  stock  issued  to  a 
subscriber,  is  declared  vltra  viresf  the  courts  have  declined  to 

son,  (1883)  104  lU.  64,  a  corporation  Co.,  80  Week.  Rep.  945.    The  righte 

was  organized  to  build  dams  across  of  creditors  against  the  shareholders 

two  rivers.    A  city  delivered  to  one  when  enforced  by  a  liquidator  **muBt 

of  the  subscribers  $60,000  in  its  bonds  be  enforced  by  him  in  right  of  the 

to  be  applied  in  this  work  or  to  be  company ;  what  is  to  be  paid  by  the 

returned.     The    subscriber   turned  shareholders  is  to  be  recovered  in 

over  the  bonds  to  the  corporation  that  right."    "Waterhouse  v.  Jamie- 

upon  its  guaranty  so  to  use  them,  son,  L.  B.  2  H.  L.  29,  87. 

The  dams  were  built  and  stock  issued  '  Guest  v.  Worcester  Ry.  Ck>.,  L*.  R. 

to  the  several  subscribers,  for  which  4  C.  P.  9 ;  Baron  De  Beville's  Case, 

they  paid   nothing,    and   some   of  L.  R.  7  £q.  Cas.  9 ;  Carling's  Case, 

which  they  sold.    And  it  was  held  1  Gh.  Div.  116,  distinguishing  Ex 

that  creditors  of  the  corporation  who  parte  Daniel,  1  De  G.  &  J.  872. 

could  not  coUect  their  judgments  '  Ashworth  v.  Bristol  &a  Ry«  Ca, 

from  the  corporation  could  pursue  15  L.  T.  N.  S.  561;  Guest  v,  Worces- 

the  subscribers  in  equity;  that  two  ter  &c.  Ry.  Go.,  L.  R  4  C.  P.  9. 

or  more  of  tbe  creditors  could  join  ^  80  &  31  Vic.  ch.  181,  g  26,  and  83 

in  one  suit,  and  that  such  a  creditor  &  88  Vic.  ch.  48,  §  5,  repealing  26  & 

was  entitled  to  an  execution  against  27  Vic.  ch.  118,  g  21. 

a  stockholder  for  the  whole  auiount  ^  Watt  v.  Lee,  (1888)  8  Ry.  &  Corp. 

of  his  unpaid  subscription.  L.  J.  480;  S.  C.  89  Gh.  Div.  190.     C/. 

^In  re  Dronfield  &c.  Go.,  17  Gh.  In  re  London  Gelluloid  Go.,  (1888)4 

Div.  76;  In  re  Ambrose  &c  Go.,  14  Ry.  &  Gorp.  L.  J.  69,  70. 

Gh.  Div.  890 ;  In  re  Ince  HaU  6tc.  ^Inre  London  Gelluloid  Go.,  (Eng. 
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hold  the  taker  of  stock  atless  than  par  liable  thereon  because 
of  the  uUra  vires  nature  of  the  issue;  for,  it  is  said,  assuming 
that  the  contract  was  ultra  vires  wha'  would  be  the  result! 
It  can  then  be  set  aside  only  in  totOy  the  consequence  being 
that  the  holders  would  be  entitled  to  be  relieved  of  their  shares 
and  to  receive  back  the  money  paid  upon  them.^ 

§  123.  Accrual  of  liability  —  Remedy  against  company  to 
be  first  exhausted. —  The  personal  liability  of  stockholders 
for  the  debts  of  the  company  is  secondary  to  that  of  the  com- 
pany itself,  and  does  not  accrue  until  the  corporate  assets 
have  been  exhausted  or  clearly  shown  to  be  insu^Scient  to 
meet  the  demands  of  creditors.^  This  is  the  rule  both  in  re- 
spect of  their  liability  upon  the  unpaid  balance  of  their  sub- 
scriptions and  as  to  any  additional  individual  liability  which 
may  be  imposed  upon  them  by  charter  or  statute.^  The  best 
evidence  of  the  insufQciency  of  the  corporate  assets,  being  an 
execution  upon  judgment  against  the  company  with  a  return 
of  nulla  bonaj  it  has  been  frequently  held  that  such  a  return 
is  an  essential  pre-requisite  to  an  action  against  the  share- 
holders personally;^  or,  as  the  phrase  goes,  the  creditor  must 

Ct  of  Appeal,  May  81, 1888)  4  Ry.  &  >  Jackson  v.  Meek,  (1888)  87  Teniu 

Ck>rp.  L.  J.  69,  70.  69 ;  8.  c.  10  Am.  St.  Rep.  620 ;  Nim- 

^In  re  Ince  Hall  &c.  Co.,  80  Week,  ick  v.  Mingo  Iron  Co.,  (1885)  25  W. 

Bep.  945.  Va.  184;  Dauchy  v.  Brown,  (1»52)  24 

s  Harper  v.  Union  Manuf.  Co.,  Vt.  197,  209,  where  it  was  said  «' The 
(1882)  100  111.  235;  Garretsville  Bank  reason  and  propriety  of  this  is  ap- 
V.  Greene,  (1885)  64  Iowa,  445;  parent.  The  indebtedness  of  the 
Wright  V,  McO)rmack,  (1866)  17  corporation  must  exist  before  such 
Ohio  St.  86;  Stewart  v.  Lay,  (1877)  liability  [of  the  stockholders]  can 
45  Iowa,  604;  Toucey  v.  Bo  wen,  arise,  and  that  indebtedness  can 
1855)  1  Biss.  81;  Lane  v.  Harris,  only  be  tried  in  suit  against  the  cor- 
(1854)  16  Ga.  217;  Drinkwater  v,  poration  in  such  away  that  those 
Portland  &c  R.  Ck).,  18  Me.  85;  upon  whom  execution  may  be  levied 
CSambridge  Water  Works  v,  Somer-  shall  be  thereby  concluded.  If  a 
ville  Dyeing  Co.,  (1862)  4  Allen,  289.  judgment  is  obtained  against  the 
Of,  Patterson  v.  Wyomissing  Manuf.  corporation  not  only  is  the  corpora- 
Ca,  (1861)  40  Pa.  6t.  117;  Harper  v.  tion,  but  all  its  members  are  con- 
Union  Manuf.  Co.,  100  lU.  225;  Hatch  eluded  on  the  question  of  indebt- 
V.  Burroughs,  1  Woods,  489 ;  Mean*8  edness." 

Appeal,  (1877)85  Pa.  St.  75;  Bayliss  « Terry  v,  Anderson,  95  U.  S.  686; 

17.  Swift,  (1875)  40  Iowa.  648;  Mo-  Walserv.  Seligman,(1882)21Blatchf. 

Claren  v.  Franciscus,  (1869)  43  Mo.  180;  Handy  v.  Draper,  89  N.  T.  834; 

452;  Wehrman  v.  Reakirt,  (1871)  1  Shellington  v.  Howland,  58  N.  Y. 

C  lu  Super.  Ct.  280.  871 ;  Freeland  v,  McCuUough,  (1845) 
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first  exhaust  his  remedy  against  the  corporation.^  Bat  pro- 
ceedings in  rem  and  execution  against  the  property  of  the  com- 
pany is  not  sufficient.  Neither  is  a  return  of  nulla  lona  in  a  State 
other  than  that  of  the  company's  origin  considered  to  exhaust 

1  Denio,  414;  8.  a  48  Am.  Deo.,  686;  197;  Perkins  «.  Church,  81  Barb,  84; 
Andrew  v.  Yanderbilt,  87  Han,  468;  Baxter  v.  Moses,  (1885)  77  Me.  465; 
lindsiey  v.  Simonds,  2  Abb.  Pr.  Cleveland  v.  Barnham,  (1885)  55  Wis. 
N.  8.  69;  Drink  water  o.  Portland  698;  Bank  of  the  United  States  v. 
Marine  Bj^  (1841)  18  Me.  85;  New  Dallam,  (1886)4  Dana,  674;  9  Lind- 
£ngland  &c.  Bank  v,  Newport  Steam  ley  on  Partnership,  520;  Bartlett  v. 
Factory,  6  R.  I.  154;  s.  c.  75  Am.  Pentland,  (1831)  1  Bam.  ^  Ad.  704; 
Deo.  688;  Wetherbee  v.  Baker,  (1882)  Clowes  v.  Brettell,  (1842)  10  Mees.  & 
85  N.  J.  Eq.  501;  Wehrman  v,  Bea-  W.  506;  Winfield  v.  Barton,  (1878)2 
kirt,  1  On.  Super.  Ct  280;  Munger  Dowl.  (N.  a)  366;  Wingfield  u  Peel, 
V.  Jaoobson,  (1881)  99  111.  849;  Cut-  (1842)  12  L.  J.  Q.  B.  (N.  &)  102. 
right  V.  Stanford,  (1876)  81  111.  240;  i  Andrew  v.  Vanderbilt,  (1885)  87 
Lane  v.  Harris,  (1854)  16  Ga.  217;  Hun,  468;  Blake  v.  Hinkle,  (1886)  10 
Thornton  v.  Lane,  (1852)  11  Ga.  459;  Yerg.  218;  Shellington  v.  Howland, 
Blake  v.  Hinkle,  10  Yerg.  218;  (1878)  58  N.  Y.  871;  Wehrman  v. 
Terry  v.  Anderson,  (1877)  95  U.  S.  Beakirt,  (1871)  1  Qn.  Super.  Ct.  230; 
628,  686,  where  Chief  Justice  Waite  Dauchy  v.  Brown,  24  Vt  197 ;  Drink- 
said,  "Ordinarily,  a  creditor  must  water  v.  Portland  Marine  Ry.,  (1841) 
put  his  demand  into  judgment  18  Me.  85;  Handy  v.  Draper,  (188^ 
against  his  debtor  and  exhaust  his  89  N.  Y.  884;  Thornton  «.  Lane, 
remedies  at  law  before  he  can  pro-  (1852)  11  Ga.  469;  Lane  v.  Harris, 
ceed  in  equity  to  subject  ohoses  in  (1854)  16  Ga.  217;  McClaren  tK  FVan- 
action  to  its  payment.  To  this  rule,  ciscus,  (1869)  48  Mo.  452 ;  New  Eng- 
however,  there  are  some  exceptions,  land  &c.  Bank  v»  Newport  Steam 
and  we  are  not  prepared  to  say  that  Factory,  (1859)  6  R.  L  154 ;  Priest  n, 
a  creditor  of  a  dissoWed  corporation  Essex  Manuf.  Co.,  (1874)  115  Mass., 
may  not,  under  certain  circum-  880;  Cambridge  Water  Works  fx 
stances,  claim  to  be  exempted  from  Somerville  Dyeing  &o.  Ckx,  (186S9  4 
its  operation.  If  he  can,  however,  Allen,  289;  Lindsiey  v,  Simonds, 
it  is  upon  the  ground  that  the  assets  (1866)  2  Abb.  Prac.  (N.  &)  69;  Stone 
of  the  corporation  constitute  a  trust  v,  Wiggin,  (1842)  5  Meta  816;  Sted- 
fund  which  will  be  administered  by  man  v.  Eveleth,  (1848)  6  Mete.  114; 
a  court  of  equity  in  the  absence  of  Leland  v.  Marsh,  (1820)  16  Mass.,  389 : 
a  trustee ;  the  principle  being  that  Marcy  v.  Clark,  (1821)  17  Mass.  880. 
equity  will  not  permit  a  trust  to  fail  Cf,  Perkins  v.  Church,  (18o9)  81 
for  want  of  a  trustee.  But  here  Barb.  84.  It  is  no  excuse  that  the 
there  was  a  trustee."  McCJaren  v.  corporate  charter  has  expired  by 
Franciscus,  (1869)48  Mo.  452;  Rem-  limitation,  especially  when,  not- 
ington  V.  SamanaBayCo.,  140  Mass.  withstanding,  the  statute  gives  the 
494;  Priest  o.  Essex  Manuf.  Co.,  115  creditor  the  remedy.  Andrew  v. 
Mass.  880 ;  Cambridge  Water  Works  Vanderbilt,  87  Hun,  468.  It  is  svf- 
V,  Somerville  Dyeing  &c  Co.,  4  Al-  ficient  that  the  petition  allege  that 
len,  239 ;  Dauchy  v.  Brown,  24  Vt.  no  property  of  the  corporatioa  could 
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the  creditor's  remedy.^  Judgment  must  be  obtained  in  the 
State  where  enforcement  is  sought.  Even  a  judgment  in  the 
federal  circuit  court  for  the  district  will  not  sufBce.^  It  is 
sometimes  provided  by  statute,  as  under  the  General  Manu- 
facturing Act  of  Kew  York,  that  the  creditors  shall  first  ob- 
tain judgment  and  return  of  execution  against  the  corpora- 
tion, wholly  or  partly  unsatisfied,  before  proceeding  against 
the  members  personally ;  *  and  in  other  States,  that  ^  specified 
demand  shall  have  been  made>  White,  as  will  appear  in  the 
following  section,  there  are  exceptions  to  the  general  rule  here 
laid  down,  and  judgment  against  the  corporation  may,  in  cer- 

be  found  whereon  to  levy  exeoution  unaatisfied,  may  sue  a  stookholder 
and  that  the  execution  remains  un-  indebted  to  the  corporation  for  un- 
satisfied, with  the  sheriflTs  return  to  paid  subscription  for  stock. 
that  effect  attached.    Head  v.  Dan-  >K.  Y.  Laws  of  1848,  ch.  40,  §  M; 
iels,  (1888)  88  Kan.  h  Dean  v.  Mace,  (1879)  19  Hun,  891 ; 

1  Bocky   Mountain   Nat.  Bank  «,  Rocky  Mountain  Nat.  Bank  v.  Bliss, 

Bliss,  (1882)  89  N.  Y.  888;  Brioe  u  (1882)  89  N.  Y.  838;  Handy  v.  Draper, 

Munro,  (Ontario,  Q.  B.  Div.  1885)  5  (1882)  89  N.  Y.  834,  reversing  s.  a  38 

Can.  L.  T.  130;  Dean  v.  Mace,  (1879)  Hun,  256;   South  worth  &  Jones  on 

19  Hun»  891 ;  Patterson  v.  Lynde,  112  Manufacturing  &  Business  Corpora- 

IlL  196.  tions,  §§  91, 121 ;  Taylor  on  (}orpora- 

s  Patterson  v.  Lynde,  (1884)  112  BL  tions,  §§  718, 724.  A  provision  in  the 
196;  Steere  v.  Hoagland,  89  Bl.  264;  charter  of  a  foreign  corporation  that 
McLune  v.  Benceni,  2  Ired.  Eq.  513.  judgment  against  the  corporation 
Contra,  Sickle  v.  Watts,  (1888)  94  must  be  obtained  before  proceedings 
Mo.  410,  holding  that  judgment  and  can  be  instituted  against  the  share- 
a  return  of  execution  unsatisfied  holders  for  the  corporate  debts, 
against  a  corporation  in  another  makes  such  a  judgment  an  essential 
State  is  sufficient  basis  for  a  bill  in  a  pre-requiaite  to  a  suit  in  equity  to  en- 
Missouri  court  of  equity  to  enforce  a  force  the  liability  of  a  shareholder, 
stockholder's  liability  to  corporate  Remington  v.  Samana  Bay  Co.,  (1886) 
creditors  on  unpaid  stock.  And  in  140  Mass.  494. 
Persch  v.  Simmons,  (1889)  8  N.  Y.  *Haynes  v.  Brown,  (1868)86  N.  E^ 
SupL  783,  under  N.  Y.  CJode  Civ.  545;  Connecticut  River  Savings  Bank 
Proc.  §  1871,  which  provides  that  v.  Fiske,  (1885)  60  N.  H.  363,  holding 
when  execution  has  been  returned  that  the  statutory  requirement  to 
unsatisfied  the  creditor  may  main-  make  stockholders  liable  person- 
tain  an  action  against  the  debtor  or  ally  that  a  demand  shall  be  made  on 
any  other  person  to  compel  the  dis-  the  corporation  to  pay  the  debt  or 
covery  of  property  or  money  due  the  expose  property  to  attachment,  was 
debtor,  and  to  procure  satisfaction  of  met  by  a  demand  by  letter  on  the 
his  demand,  it  was  held  that  a  judg-  treasurer,  who  told  the  creditors  ha 
ment  creditor  of  a  foreign  corpora-  could  not  pay  the  debt  and  did  not 
tion,  after  the  return  of  execution  expose  any  property. 
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tain  cases,  be  unnecessary  as  a  pre-requisite  to  instituting  suit 
against  the  shareholder  personally,  it  may^  nevertheless,  be 
necessary  in  the  course  of  the  action  against  the  shai*eholder 
to  show  a  judgment  against  the  company  as  evidence  of  the 
measure  of  damages.^ 

§124.  Exceptions  to  the  foregoing  rnle.— In  actions  by 
creditors  .to  enforce  the  personal  liability  of  stockholders,  if  it 
be  clearly  shown  that  the  corporation  has  no  property  with 
which  to  satisfy  the  plaintiff's  demands ; '  that  it  is  notoriously 
insolvent;'  that  it  has  made  an  assignment  for  the  benefit  of 
creditors,*  or  has  been  adjudged  a  bankrupt,^  or  has  been  dis- 

1  First  Nat  Bank  of  GarretsviUe  his  stock,  accrues  when  it  is  clear 
V,  QeeuGf  (1884)  64  Iowa,  445.  Qf,  that  the  corporation  has  no  property 
Cleveland  v.  Marine  Bank,  (1868)  17  from  which  the  claim  may  be  ool- 
Wis.  545.  Section  25  of  the  New  lected  and  not  from  the  time  of 
York  business  corporations  act  (chap-  recovery  of  judgment  against  the 
ter  611,  Laws  1875)  is  identical  with  corporation.  So  in  Knight  v.  Frost, 
section  24  of  the  act  of  1848  for  or-  (1885)  14  Mo.  App.  381,  where  a 
ganizing  manufacturing  corpora-  statute  provided  for  proceedings 
tions,  which  exempts  stockholders  against  stockholders  when  property 
from  liability  for  corporate  debts  in  of  the  corporation  on  which  to  levy 
certain  cases,  except  that  the  act  of  an  execution  oould  not  be  found,  it 
1875  omits  a  clause  of  the  earlier  act  was  held  that  proceedings  could  be 
to  the  effect  that  stockholders  shall  had  upon  evidence  that  there  was 
not  be  liable  "until  an  execution  noproperty  to  Yevy on,  without  wait- 
against  the  company  shall  have  been  ing  till  the  return  day  of  the  execa- 
retumed  unsatisfied.*'  But  it  is  held  tion. 

that  an  action  may  be  maintained  >  Terry  v.  Tubman,  (1875)  93  XT.  S. 

against  a  stockholder  in  a  limited  156;  Flash  v.  Conn,  (1883)  10917.  S. 

liability  company,  organized  under  871 ;    Camden  v,   Doremus,  (1845)  3  * 

the  act  of  1875,  for  a  corporate  debt.  How.   538 ;     Reynolds  v,  Douglas, 

pending  an  action  against  the  com-  (1836)  12  Pet  497:  Kimber  v.  Hank 

pany  and  before  judgment  therein,  of  Fulton,  49  Ga.  419;  Hodges  v. 

although  section  37  of  the  act  pro-  Silver  Hill  Mining  Co.,  (1881)  9  Oie- 

vides  that '*  no  execution  shall  issue  gon,    200.     Cf.    Toucey  v.   Bowen, 

,  against  any  stockholder  individually  (1855)  1  Biss.  81. 

until    execution    has   been   issued  <  Chamberlain  v,  Brownberg,    83 

against  the  company  and  returned  Ala.  576. 

unsatisfied."    Walton  v.  Coe,  (1888)  »  Shellington  v.  Howland,  (1873)  53 

110  N.  Y.  109.  N.  Y.  371;  State  Savings  Assoc,  v. 

2  Garretsville  Bank  v.  Greene,(1885)  Kellogg,  (1873)  52  Mo.  588 ;  Dryden  v. 
64  Iowa,  445,  where  it  was  held  that  Kellogg,  (1876)  2  Mo.  App.  87.  Cf. 
the  right  of  action  by  a  corporation  Ansonia  Brass  &  Copper  Co.  v.  New 
creditor  against  a  stockholder  to  the  Lamp  Chimney  Co.,  (1873)  53  N.  Y. 
extent  of  the  unpaid  balance  due  on  123;  S.  C.  (1875)  91  17.  S.  656;  Lovett 
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solved,^  that  it  has  ceased  to  exercise  its  functions  and  is 
without  funds  and  in  debt,'  it  is  not  necessary  further  to  allege 
that  the  plaintiffs  have  recovered  judgment  against  the  cor- 
poration upon  which  an  execution  has  been  returned  unsatis- 
fied.'   In  such  cases  creditors  will  not  be  required  to  await 

V.  CornweU,  (1881)  6  Wend.  369 ;  Poo-  95  U.  8.  628 ;  Remington  v.  Samana 

pie  V.    Bartlett,  (1842)  8  Hill,   570;  Bay  Co.,  (1886)  140  Maes.  494. 

Loomisv.  Tifift,  (1858)  16  Barb.  541;  *  Morgan  v,  Lewis,  (1888)46  Ohio 

Walserv.  Sellgman,(1881)21  Blat<:hf.  St.  >,  where  it  was  alleged  that  the 

180.     Contra^  Birmingham  National  company  was  insolvent ;  that  it  had 

QaniE  V,  llosser,  (1878)  14  Hun,  605.  entirely  ceased  to  do  business;  and 

^  Terry  i>  Tubman,  (1875)  92  IT.  S.  that  it  had  made  an  assignment  for 
156;  Terry  v.  Anderson,  (1887)  95  U.  the  benefit  of  creditors,  having 
S.  628,  686 ;  Kincaid  v.  DivineUe,  neither  money,  credit  nor  materials 
(1875)  69  N.  Y.  548;  Patterson  r.  with  which  to  transact  business. 
Lynde,  (1884)  112  DL  196;  Kimber  v.  -4cc.  Shellington  v,  Howland,  (1878) 
Bank  of  Fulton,  49  Ga.  419.  Cf,  68  N.  Y.  871 ;  State  Savings  Assoc. 
McDonnell  v,  Alabama  Gold  life  Ins.  v.  Kellogg,  (1873)  62  Mo.  588 ;  Dryden 
Ox,  (1889)  85  Ala.  401,  where  it  is  v.  Kellogg,  2  Mo.  App.  87.  Cf,  An- 
held  that  neither  the  constitution  nor  sonia  Brass  &  Copper  Co.  v.  New 
the  statute  of  Alabama,  relating  to  Lamp  Chimney  Co.,  (1873)  53  N.  Y. 
the  liability  of  stockholders  for  the  128;  s.  C.  affirmed,  (1876)  91  U.  a 
debts  of  the  corporation,  limite  the  656;  Kincaid  v.  Divinelle,  (1875)  59 
remedyto  judgment  creditors,  and  it  N.  Y.  548;  Birmingham  Nat.  Bank 
enures  to  all  creditors  alike,  upon  the  v,  Mosser,  (1878)  14  Hun,  605;  Hol- 
dissolution  of  the  corporation,  Cf.  lingshead  17.  Woodward,  (1885)  85 
Hollingshead  v.  Woodward,  (1885)  85  Hun,  410 ;  Paine  v.  Stewart,  (1886)  88 
Hun,  410.  For  the  sake  of  the  Conn.  516;  Chamberlain  v,  Hugue- 
remedy  against  the  stockholders  and  not  Manuf.  Co.,  (1875)  118  Mass.  532. 
infavorof  creditors,  a  virtual  surren-  Laws  N.  Y.  1875,  c.  611,  §  25,  ex- 
der  of  the  corporate  rights  and  a  dis-  empting  the  stockholders  of  business 
solution  of  the  corporation  may  be  corporations  organised  under  that 
presamed  from  a  transfer  of  all  the  act  from  liability  in  certain  cases,  is 
corporate  assets,  and  from  other  cir-  identical  with  section  24  of  the  act 
cumstanoes  which  would  not  ordi-  of  1848,  except  that  it  omits  the  pro- 
narily  create  a  dissolution  per  se.  vision  of  the  act  of  1848  that  the 
Under  the  Missouri  statute,  creditors  stockholders  shall  not  be  liable 
may,  in  such  cases,  bring  their  suits  "until  an  execution  issued  against 
against  any  persons  who  were  stock-  the  company  shall  have  been  re- 
holders  at  the  time  of  the  dissolution  turned  unsatisfied.-'  Accordingly  an 
of  the  Corporation.  Kehlor  v.  Lade-  action  can  be  maintained  against  the 
raann,  (1883)  11  Mo.  App.  550.  stockholders  of  a  corporation  organ- 

'Penniman    v.    Briggs,    (1824)     1  ized  under  the  act  of  1875,  though 

Hopk.  Ch.  (N.  Y.)  348 ;  Slee  v.  Bloom,  no  execution  had  been  issued  against 

( 1822;  19  Johns.  456 ;  Bank  of  Pough-  the  company.    Richards  v.  Beach, 

keepeiei;.  Ibbotson,  (1840)  24  Wend.  (1889)  5  N.  Y.  Supl.  574;  &  a  12 

479.    Cf.  Terry  v.  Anderson,  (1877)  N.  Y.  St  Rep.  186;  and  pending  an 
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the  coUeotioQ  of  doabtful  claims  or  claims  in  litigation.  The 
stockholders  must  pay  promptly,  and  take  npon  thdmselves 
the  onus  of  delay  &nd  risk  as  to  all  such  oases.^  Even  where 
the  statute  requires  it,  a  suit  to  enforce  a  statutory  liability 
need  not  be  delayed  until  all  the  corporate  property  has  been 
applied  to  the  payment  of  debts,  if  it  be  clear  that  such  prop- 
erty will  be  sufficient  to  pay  everything.*  And  there  are  cases 
holding  that  the  shareholder's  liability  under  particular  stat- 
utes is  *^  unconditional,  original  and^  immediate,  not  dependent 
on  the  insufficiency  of  corporate  assets,  and  not  collateral  to 
that  of  the  corporation,  upon  the  event  of  its  insolvency.'?' 
Under  the  Kew  Hampshire  statute,  it  is  sufficient  to  render 
the  stockholders  personally  liable  that  a  demand  be  made 
upon  the  corporation  to  pay  the  debt  or  to  expose  property  to 
attachment.^  In  Missouri  it  is  held  that  where  judgments  ob- 
tained in  a  foreign  jurisdiction  against  a  corporation  of  that 
jurisdiction,  prove  unavailing  by  reason  of  the  insolvency  of 
the  corporation,  it  is  not  necessary,  in  a  proceeding  in  a  court 

action  against  the  corporation,  be-  with  the  obligation  to  make  good 

fore  judgment  therein.     Young  v,  their  subecriptions  to  tinpaid  capital 

Brice,  (1889)  18  N.  T.  St  Bep.  946;  stock,  or  in  those  where  a  constita- 

S.  a  8  N.  Y.  Supl.  128;  Walton  v.  tionai  or  statutory  liability  is  imposed 

Coe,  110  N.  Y.  109.  beyond  the  amount  of  the  sabscrip- 

1  Moses   V.   Oooee  Bank,  (1878)  1  tion,  to  a  fixed  sum,  bat  on  each  in 

Lea,  898,  414 ;  Stark  v.  Burke,  9  La.  proportion  to  his  share  in  the  capital 

Ann.  841.  stock."    Perkins  v,  Cfauroh,  (1819)  81 

>  Manger  v,  Jacobson,  (1881)  99  lU.  Barb.  84 ;  Soathmayd  v.  Rass,  (1819) 

849.  8  Ckmn.  53 ;  Oui ver  r.  Third  National 

sManafacturing  Ck>.  u  Bradley,  Bank,  (1871)  64  III  528;  Davidson  if. 

(1881)  106  U.  S.  175,  181,  per  Mat-  Rankin,  (1868)  84  Cal.  608;  Young 

thews,  J.,  who  continuing  said,  "  It  v.  Bosenbaam,  (1670)  89  Gal.  646; 

is,  in  one  aspect,  a  snretyship  for  the  Witherhead  v,  AUen,  (1867)  4  Abb. 

corporation,  for  by  section  97  of  the  App.  Dec  628;  Morrow  o.  Sapecior 

act,  any  stockholder  paying  a  debt  Coart,  (1883)  64  CaL  888;  Bird  Sc  Oo. 

of  the  company  for  which  he  is  per-  v.  Gaiveit,  (1884)  22  a  G.  292^  897, 

sonally  liable,  is  entitled  to  an  action  saying,  * '  The  obligation  in  one  ueom 

against  it  for  indemnity,  in  whi<^  may  possibly  be  termed  ooliatenil, 

he  may  take  the  corporate  assets,  but  we  oan  not  see  that  in  any  sense 

bat   is  without  recourse  upon  the  it  is  secondary  and  enforceable  only 

X>roperty  of  any  other  stockholder,  after  judgment  and  a  return  of  nic2ki 

The  jurisdiction  in  eqaity,  then,  can  bona  against  the  oorporation.'* 
not  rest  upon  the  administration  of       ^  Gonnecticut  River  Savings  Bank 

a  trust  fund,  as  in  cases  where  de-  v,  Flske,  (1885)  60  N.  Y.  S68b 
linqnent  stockholders  are  charged 
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of  equity  in  Missouri  against  a  holder  of  unpaid  stock,  to  ob- 
tain judgment  of  dissolution  of  the  corporation,  that  fact 
appearing  sufSciently  aliunde.  The  statute  requiring  judg- 
ment does  not  apply  in  such  a  case.^  And  in  South  Carolina 
it  has  been  held  that  where  the  charter  of  a  corporation  made 
each  shareholder  liable  to  creditors  for  five  per  cent,  on  his 
stock,  judgment  need  not  be  taken  against  the  corporation 
before  action  brought  to  enforce  £he  liability  of  a  shareholder.^ 
In  California  before  the  adoption  of  the  present  constitution, 
under  a  statute  of  that  State  declaring  each  stockholder  of  a 
life  insurance  company  individually  liable  for  such  proportion 
of  its  debts  as  the  amount  of  his  stock  bore  to  the  whole  stock, 
a  creditor  could  sue  a  stockholder  at  law  without  first  bring- 
ing an  action  against  the  company.' 

§  125.  To  whom  the  liability  attaches.— (a)  The  regis- 
tered holder. —  To  ascertain  what  persons  are  liable  as  stock- 
holders to  the  creditors  of  the  company,  recourse  must  be  had 
to  the  corporate  records.^  For  this  purpose  the  creditors  are 
entitled  to  an  examination  of  the  books.'  And  persons  whose 
nam^s  are  found  to  be  registered  thereon  as  holders  of  the 
stock,  are  presumed  to  be  the  regular  and  lawful  owners  of  the 
shares  and  as  such  liable  for  the  company's  debts.'    In  Eng- 

iShickle  v.  Watts,  (1S88)  94  Mo.  N.  Y.  213;  Erskine  v.  Loewenstein, 

410.  82  Mo.  801;  &  O.  11  Mo.  App.  505; 

SBird  &  Co.  v.  Calvert,  (1884)  22  Pittsburgh  &c  R.  Co.  v.  Applegate, 

a  C.  202.  21  W.  Ya.   172;  Appeal  of  Miller, 

<  Morrow  o.  San  Francisoo  Superior  (1881)  1  Pa.  Sup.  Ct.  120;  Graff  v. 

Court,  a885)  64  Cal.  888.  Pittsburgh  &c.  R.  Ca,  (1858)  81  Pa. 

4  Note  to  Thompson  v.  Reno  Say-  St.  480;  McHose  v.  Wheeler,  (1868) 

in^  Bank,  8  Am.  St.  Rep.  806,  866 ;  45  Pa.  St   82 ;  Aultman's  Appeal, 

Branson  v.  Oregonian  Rj.  Co.,  10  (1882)  08  Pa.  St.  505, 516,  holding  that 

Oregon,  278  ;Henklet;.  Salem  Manuf.  this  rule  applies   even  where   the 

Co.,  80  Ohio  St.  547 ;  Williams*  Case,  stock  standing  in  the  name  of  the 

L.  R.  1  Ch.  Div.  576;  SioheU's  Case,  registered  holder  was  transferred  to 

L.  R.  8  Ch.  110;  Bugg^s  Case,  2  Dr.  him  merely  as  collateral.  Chief  Jus- 

ft  8m.  452.  tioe  Sharswood  saying:  *'  Most  espe- 

*  Marshall  Foundry  Co.  V.  Killain, .  cially  is  this  just  and  right  as  to 

(1888)  00  N.  C.  501 ;  s.  a  6  Am.  St.  Rep.  creditors  who  trust  to  his  name  and 

580;  Brewer  u  Michigan  Salt  Assoc,  have  no  notice  of  the  secret  trust 

(1886)  58  Mich.  851.  upon  which  the  stock  is  held ; "  Price 

>  National  Bank  v.  Case,  00  U.  a  &  Brown's  Case,  (1850)  8  De  G.  &  Sm. 

&2S\  TumboU  v,  Payson.  05  U.  8.  146;  Barrett's  Case,  (1864)  4  De  G.  J. 

•;:S;  Wakefield  v.  Fargo,  (1882)  00  &  S.  416;  Straffon's  Case,  (1852)  1 
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land  it  is  provided  by  statute  tbat  the  production  of  the  reg- 
ister of  shareholders  shall  be  prima  facie  evidence  of  the 
defendant  being  a  shareholder.^  If  the  company  keep  no  sub- 
scription book,  the  fact  that  the  defendant  was  a  subscriber 
may  be  proven  aliunde}  In  an  action  to  enforce  a  share- 
holder's individual  liability,  it  is  sufficient  if  it  appear  that  he 
was  a  shareholder  at  the  time  of  the  institution  of  the  action, 
without  it  being  shown  tha(  he  occupied  that  position  at  the 
time  of  the  accrual  of  the  cause  of  action.'  As  has  been  aptly 
said,  the  unlucky  passengers  are  those  on  board  when  the  ship 
goes  down.* 

§  126.  (b)  Transferrers. —  An  absolute  transfer  of  shares,* 
made  in  good  faith  and  not  in  view  of  the  impending  insolv- 

De  G.  M.  &  G.  576;  Gower's  Case,  action  as  an  option  giving  hlni  the 

(1868)  L.  R.  6  Eq.  77;  Fox  v.  Clifton,  right  to  take  the  stock  by  the  paj- 

(ISaO)  6  Bing.  (Eng.)  776;  *' Who  are  ment  of  the  residue,  or  forfeit  the 

Chargeable  as  Stockholders,"  (1879)  amount  paid.    It  was  proved  that 

8  Cent.  L.  J.  182 ;  '*  What  is  a  Con-  the  bank  received  the  money  as  part 

tributory,"  2  Jour.  Jur.  521 ;  Case  of  of  its  capital,  and  the  managing  offi- 

the  Reciprocity  Bank,  (1860)  22  N.  Y.  cer  testified  that  there  were  $1,800 

9;  Slee  v.  Bloom,  (1821)  19  Johns,  yet  due.  The  bank  kept  no  subscrip- 

456;  Fisber  v.  Seligman,  (1881)  75  tion  book,  but  it  was  held  that  the 

Mo.  13;  Dane  v.  Young,  (1872)  61  Me.  defendant  was  shown  to  be  a  aab- 

160;  Wheelockv.  Kost,  (1875)77  111.  scriber.    In  the  same  case  it  was 

296.  shown  that  another  defendant  paid 

1  The  Companies  Clauses  Act,  (1845)  in  ten  per  cent,  and  took  a  similar 
8  Vic.  ch.  16,  §  28;  Birkenhead  &c  certificate;  that  he  was  one  of  the 
Ry.  Ca  v.  Brownrigg,  4  Ex.  426;  incorporators,  and  kept  an  open  ac- 
Bain  v.  Whitehaven  Ry.  Co.,  8  H.  L.  count  at  the  bank  for  several  years 
1 ;  London  &c.  Ry.  (^.  v.  McMich-  after  its  organization.  Defendant 
ael,  5  Ex.  855 ;  s.  a  20  L.  J.  Ex.  6;  testified  that  the  money  paid  was  a 
Inglis  V,  Great  Northern  Ry.  Ca,  16  loan  to  one  of  the  officers  of  the 
Jul*.  895;  8.  G.  1  Macq.  112.  bank,  for  which  he  had  demanded 

2  Thus  in  Ross  v.  Bank  of  Gold  payment  before  the  bank*s  compll- 
Hill,  (Nev.  1888)  19  Pacif.  Rep.  248,  cations.  The  officer  referred  to  tea- 
which  was  an  action  by  a  creditor  of  tified  that  the  money  was  paid  upon 
a  bank  against  the  subscribers  to  the  capital  stock  of  the  bank,  alid  the 
its  capital  stock,  it  was  proved  that  evidence  was  considered  sufficient  to 
one  defendant,  at  the  organization  show  that  the  defendant  was  a  sab- 
of  the  bank,  paid  $200,  and  took  a  scriber. 

certificate  to  that  effect,  and  that  'Root  v.  Sinnock,  120I11.860;8.a 

upon  the  payment  of  the  '*  balance  60  Am.  Rep.  558. 

due  '*  he  would  be  entitled  to  twenty  ^  *'  Who  are  Chargeable  as  Stock* 

shares  at  $100  each.    Defendant  tes-  holders,**  (1879)  8  Cent.  U  J.  188. 

tified  that  he  regarded  the  trans-  •BUlings   «.    Robinaon,  (1884)  M 
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ency  of  the  company,^  to  a  solvent  transferee,*  who  is  compe- 
tent to  take,'  and  who  has  contracted  to  accept  the  shares,* 
relieves  the  transferrer  from  further  liability  to  the  compftny 
and  to  corporate  creditors,*  provided  it  be  (July  registered  on 

the  company's  books.*    It  has  been  said  that  the  registration 

N.  Y.  415;  **  Who  are  Chargeable  as  553.    An  original  stockholder  who 

Stockholders/'  8  Cent  L.  J.  183^  has  been  compelled  to  pay  calls  upon 

1  Billings  V,  Bobinson,  (1884)  94  stock  after  haying  assigned  it,  is  not 

N.  T.  415.  entitled  to  be  subrogated  to  the  rights 

'A  stockholder,  who,  in  good  faith,  of  the  corporation  against  the  delin- 

sells  and  transfers  his  stock  to  one  quent  assignee  146.    Contra  as  to 

who  afterwards  becomes  insolvent,  stockholders  not  original  sabscribers. 

is  liable  to  creditors  ot  the  corpora-  Bunn*s  Appeal,  105  Pa.  St  49;  Ault- 

tion  for  such  portion  only  of  the  man*s   Appeal,    98,    without    dear 

debts  existing  while   he  held   the  proof  of  his  having  accepted   the 

stock,  and  remaining  due  (not  in  ex-  transfer.  Tripp  v.  Appleman,  85  Fed. 

cefls  of  the  amount  of  stock  assigned),  Rep.  19. 

as  wiU  be  equal  to  the  proportion  •  Under  Ya.  Code,   1878,  ch.  ^, 

which  the  capital  stodc  assigned  by  §  26,  an  assignor  of  shares  of  stock  is 

him  bears  to  the  entire  capital  stock  still  liable  for  unpaid  sub9cripti<»i8, 

held  by  solvent  stockholders  within  whether  the  instalments  accrue  be- 

tbe  jurisdiction,  liable  in  respect  of  fore  or  after  the  assig;nment    Ham- 

the  same  debts,  to  be  ascertained  bleton  v.  Glenn,  (Va.  1889)  9  8.  E. 

at  the  time  judgpnent  is  rendered*  Jtep.  129. 

Harpold  v,  Stobart,  (Ohio,  1889)  21  •  Webster  v.  Upton,  91  U.  S.  65 ; 

N.  K  Sep.  687.  In  Maryland,  (Hagar  Johnson  v.  Laflin,  5  DilL  65 ;  BiUings 

V.  Cleveland,  86  Md.  476)  and   in  v.  Robinson,  94  N.  T.  415;  s.  C.  28 

Pennsylvania,  an  original  subscriber  Hun,  122;  Wakefield  v,  Fargo,  90 

to  the  stock  of  companies  formed  N.  Y.  218;  Johnson  v.  Underbill,  62 

under  the  General  Railroad  Act  of  N.  Y.  208 ;  Isham  v.  Buckingham, 

1849,  continue  liable  upon  the  unpaid  49  N.  Y.  216 ;  Moss  v.  Oakley,  2  Hill, 

balance  of  the  subscription  notwith-  265;  Cole   v.  Ryan,  52  Barb.   168; 

standing  a  transfer  made  in  good  Cowles  v,  Cromwell,  25  Barb.  418; 

faith  to  a  solvent  transferee.    Graff  Haynes  v.  Palmer,  18  La.  Ann.  240; 

V.  Pittsburgh  &c  JSU  Co.,  81  Pa.  St  Allen  v.  Montgomery  Ac  R.  Co.,  11 

489 ;  Pittsburgh  &aR.  (Ik),  v.  Clarke,  Ala.    487;    Bend    v,    Susquehanna 

29  Pa.  St  146;  Aultman*s  Appeal,  Bridge  &  Bank  Co.,  (1823)  6  Harr.  & 

(1881)  98  Pa.  St  505.   Cf.  West  Phil-  J.  128;  8.  0.  14  Am.  Dec.  261,  hold- 

adelphia  Canal  Ca  v,  Innes,  8  Whart  ing  that  parol  evidence  is  inadmissi- 

198,  decided  before  the  enactment  ble  to  show  that  a  transfer  absolute 

of  that  statute.  on  its  face  and  duly  made  on  the 

*  Vide  itrfTra,  gg  128,  129.  company*s  books  was  in  fact  a  mere 

4  Bat  the  liability  of  a  subscriber  mortgage  of  the  shares ;  McClarin  v. 

of  stock  is  not  discharged  by  an  ex  Franciscus,  48   Ma   452 ;    Hartford 

parte  transfer  of  stock  entered  upon  ^tc.  R.  Co.  v.   Boor  man,  12  Conn, 

the  books.  Cover  v.  Mana way,  (1886)  580;  Weston's  Case,  L.  R.  4  Ch.  20; 

1 15  Pa.  St  888 ;  8.  c.  2  Am.  St.  Rep.  Aylesbury  Ry.  Ck).  v.  Mount,  5  Scott, 
16 
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may  be  made  by  the  company  even  against  the  protest  of  the 
transferee.* 

§  127.  Transfers  to  a  man  of  straw  do  not  reliere  the 

transferrer. —  A  transfer  to  a  man  of  straw  made  to  avoid 
liability  is  a  nullity,  and  the  transferrer  remains  liable  npon 

the  stock  as  before.'    So  that  where  a  purchaser  of  shares 

N.  R.  127 ;  Hudderefield  Canal  Co.  t;.  either  a  fictitious  or  an  irresponsible 
Buckley,  7  Term  Rep.  36 ;  McKenzie  party,  such  as  insolvents,  infants,  or 
V,  Kittridge,  24  U.  C.  Com.  P.  1;  married  women.  Bowden  v,  John- 
GrisseU  v.  Bristowe,  L.  B.  8  C.  P.  son,  107  U.  S.  251 ;  Bowden  v.  San- 
112  ;/n  re  Pennant  &Craigwen  Con-  tos,  1  Hughes,  158;  Provident  Sav- 
sol.  Lead  Mining  Co.,  (1854)  5  De  G.  ings  Inst,  v,  Jackson  Place  Skating 
H.  &  G.  837,  848,  where  the  Lord  Rink,  52  Mo.  557;  McUaren  t?.  Fran- 
Chancellor  said  in  regard  to  a  dis-  ciscus,  43  Mo.  452;  Rider  v,  Morri- 
puted  transfer  of  sharec  in  a  cost-  son,  54  Md.  429;  Central  Agricult- 
book  mining  company:  '*  It  seems  ural  &c.  Assoc,  v,  Alabama  Gold 
to  me  that  when  a  partnership  is  con-  Life  Ins.  Co.,  70  Ala.  120;  Madison 
stituted  of  several  hundred  persons,  v.  Fireman's  Ins.  Co.,  11  Rob.  (La.) 
and  its  articles  stipulate  that  any  177;  Marcy  v,  Clark,  17  Mass.  330; 
shareholder  may  transfer,  the  mean-  Nathan  v.  Whitlock,  9  Paige,  152; 
ing  necessarily  is,  that  he  may  so  Payne  t?.  Stewart,  88  Conn.  517; 
transfer  as  to  put  the  transferee  in  Dauchy  v.  Brown,  24  Yt.  197;  Cas- 
the  place  of  him  the  transferrer;  tleman  v.  Holmes,  4  J.  J.  Marsh.  1; 
otherwise  it  is  holding  a  nugatory  Roman  v.  Fry,  (1831)  5  J.  J.  Marsh, 
inducement  which  can  never  be  real-  634;  West  Chester  &c.  R.  Ca  v. 
ized.  .  .  .  The  liability  of  the  Jackson,  28  Pa.  St.  339;  VeiUer  c. 
transferrer  is  entirely  divested  from  Brown,  18  Hun,  571 ;  Aultman's  Ap- 
him  and  passes  to  the  transferee; "  peal,  (1883)98  Pa.  St.  505;  "  Transfer 
Crozton's  Case,  1  De  G.  M.  &  G.  of  Company  Shares  to  Paupers,"  56 
600;  Sutton's  Case,  3  De  G.  &  Sm.  Law  Times,  67;  **  Who  are  Charge- 
262 ;  Birmingham  &c.  Ry.  Co?  v.  able  as  Stockholders,"  (1879)  8  Cent. 
Locke,  1  Q.  B.  256;  London  &c.  Ry.  L.  J.  182;  Arthur  v.  Midland  Ry. 
Co.  V.  Graham.  1  Q.  B.  271 ;  London  Co.,  (1857)  3  Kay  &  J.  204;  Muskin- 
&c,  Ry.  Co.  V.  Freeman,  2  Man.  &  G.  gum  Valley  Turnpike  Ca  v.  Ward, 
606;  Sheffield  Ry.  Co.  v.  Woodcock,  (1841)  13  Ohio,  120;  In  re  The  Com- 
2  R.  C.  522.  It  has  become  a  part  of  panics  Act,  Cox's  Case.  4  De  Gex.  J. 
the  statutory  law  of  England  that  &  S.  53;  Pugh  &  Snarman's  Case, 
until  the  deed  of  transfer  is  delivered  (1872)  L.  R.  13  Eq.  566.  Cf,  In  re 
to  the  secretary  of  the  company  for  Provincial  Marine  Ins.  Co.,  Mail- 
registration,  the  vendor  remains  lia-  land's  Case,  (1869)  38  L.  J.  Ch.  t>54; 
ble  for  calls.    8  Vic.  ch.  16,  §  15.  Richardson's  Case,  L.  R.  19  Eq.  588; 

1  Webster  r.  Upton.  91  U.  S.  65 ;  King's  Case,  L.  R.  6  Ch.   196.    In 

Upton  V.  Burnham,  3  Biss.  520;  Lon-  England,  however,  a  contrary  rule 

don  &c.   Ry.   Co.   v,  Fairclough,  2  prevails  with  respect  to  transfers  tu 

Man.  &  G.  674,  706.  infants   and    irresponsible   parties, 

<  *'  A   man   of   straw,"   meaning  provided  only  that  the  transfer  be 
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assuming  to  take  them  in  the  name  of  an  infant,  had  the  cer- 
tificates made  to  a  fictitious  person,  the  vendor  remained  lia- 
ble.^ But  it  has  been  held  that  a  sale  of  stock  in  a  national 
bank  under  authority  conferred  by  the  terms  of  a  pledge,  may 
relieve  the  pledgee,  although  done  for  the  purpose  of  avoid- 
ing liability  under  the  national  banking  act.' 

§  128.  Transfers  to  infants  and  married  women  do  not 
relieve  tlie  transferrer. —  To  relieve  the  transferrer  from  lia- 
bility, the  transferee  must  not  only  be  a  real  person,  but  must 
be  legally  competent  to  take  the  shares.  Upon  the  winding 
up  the  transferrer  must  be  able  to  show  that  at  some  time  or 
other  there  was  a  transferee  of  his  upon  the  register  who 
could  be  made  liable  in  respect  of  the  shares.'  Accordingly 
transfers  to  the  corporation  itself,*  to  a  married  woman  *  and 
to  infants,  do  not  discharge  the  transferrer  from  liability  to 
creditors  of  the  company.^    Thus  where  the  vendor  allowed 

absolute,  with  no  secret  trust  be-  Maitland*8  Case,  (1869)  88  L.  J.  Ch. 

tween  the  parties  for  the  benefit  of  554. 

the  transferrer  in  the  event  that  the  >  Magruder  v.  Colston,  44  Md.  849. 
contemplated  insolvency  does   not  Cf.  Anderson  v.  Philadelphia  Ware- 
occur.    In  re  Taurine  Co.,  25  Ch.  house  Co.,  Ill  17.  S.  479. 
Diy.  118;  Chynoweth's  Case,  15  Ch.  *Inre  Imperial  Mercantile  Credit 
Div.  13;  King's  Case,   6  Ch.   Div.  Assoc.,  Curtis'  Case,  (1868)  L.  R  6 
196;  V^illiam's  Case,  1  Ch.  Div.  676;  Eq.  455;  Reid's  Case,  (1857)  24  Beav. 
Begina  v.  Midland  Counties  &c  Ry.  818.    Cf,  In  re  Joint-Stock  Discount 
O).,  15  Ir.  Ch.  525.    And  in  Mis-  Co.,  Mann's  Case,  (1867)  L.  R.  8  Ch. 
souri  under  Wag.  Mo.  St.   p.   291,  459,  note. 
§  18,  providing  that  where  ezecu-  *  Vide  infra,  §  129. 
tion  against  a  corporation  can  not  be  *  Where,  however,  B,femme  covert 
satisfied  on  the  corporate  property,  has  statutory  competency  to  become 
it  may  be  levied  on  the  property  of  a  stockholder,  a  transfer  to  her  will 
the  stockholders  to  the   extent  of  be  effective  to  discharge  her  trans- 
their  shares,  but  only  upon  an  order  ferrer.    Simmons  v.  Dent,  (1884)  16 
from  the  court  in  which  the  action  Mo.  App.  288. 
has  been  brought,  and  upon  motion  ^  Roman   v.    Fry,  (1881)   5  J.   J. 
after  notice  to  the  stockholders,  it  is  Marsh.  684;  Castleman  v.   Holmes, 
held  that  the  stockholders*  liability  (1880)  4  J.   J.   Marsh.   1 ;    Capper's 
depends  upon  the  amount  of  shares  Case,  (1868)  L.  R.  8  Ch.  458 ;  In  re 
held  at  the  return  of  the  execution,  Joint-Stock   Discount   Ck).,   Mann's 
and  not  at  the  time  of  making  the  Case,  (1867)  L.  R  8  Ch.  459,  note; 
motion.    Skrainka  v.  Alien,  (1888)  Weston's  Case,  (1870)  L.  R.  5  Ch.  614 ; 
76  Mo.  884  Richardson's   Case,  (1875)  L.  R.  19 
*  In  re  Provincial  Marine  Ins.  Ca,  Eq.  688;  "  Who  are  Chargeable  as 
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the  certificate  to  be  made  to  the  infant  son  of  his  vender,  and 
the  son  upon  attaining  majority  repudiated  the  stock,  the 
vendor  was  made  liable  upon  it.^  And  a  father  transferring 
shares  to  an  infant  son  continues  liable  if  they^be  repudiated 
by  the  latter.'  It  is  immaterial  that  the  transferrer  to  a  minor 
was  entirely  innocent  of  a  fraudulent  intent  in  the  transaction 
and  not  aware  that  the  shares  were  transferred  to  a  minor.' 
And  although  the  transferee  may  affirm  the  transaction  after 
becoming  of  age,  the  liquidators  may  elect  to  enforce  the 
claim  against  the  transferrer.*  Even  a  broker  purchasing  for 
an  infant  subjects  himself  to  the  claims  of  corporate  creditors.* 
But  where  shares  have  passed  through  several  hands  the  nlti- 
mate  transferee  is  liable  even  though  his  title  be  derived 
through  an  infant.* 

§  129.  Transfers  to  the  corporation  itself^  wben  offective 
to  relieve  the  transferrer. —  When,  as  in  England,^  and  under 
charters  and  statutes  in  some  American  States,*  corporations 

Stockholden,"  (1S79)  8  Cent  L.  J.  ConUneotal  Exchange^  Ward's  Case, 

182.  (1866)  L.  R.  S  £q.  226;  Eyre'a  Gaaa, 

iHezmeesey's  Case,  (1B50)8  DeG.  81  Beav.  177;  Morgan's  Caac^  1  De 

&  Sm.  191.    Ace.  Maitlaud's  Case,  O.  &  Sm.  750;  Ex  parte  liorgao,  1 

(1869)  88  L.  J.  Ch.  55i.  Mac.  &  G.  225.  In  England  the  yalid- 

s  Litchdold's  Case,  (1850)  8  De  G.  ity  of  such  a  transaction  is  depend- 

^  Sm.  141 ;  Weston's  Case,  (1870)  L.  ent    upon    '*  a   dear,  distinct,  ua« 

B.  5  Ch.  614.    Cf.  Roman  v.  Fry,  doubted  and  special"  grant  of  au- 

(1881)  5  J.  J.  Marsh.  684.  thority  by  the  corporate  charter,  the 

*  Weston's  Case,  (1870)  L.  R.  6  Ch.  deed  of  settlement,  or  some  enabling 

614.  sUtute.  Zulueta's  Claim,  L.R.»Ch. 

«  Symon's  Case^  (1870)  Xi.  R.  9  Eq.  444.    Cf.  Cockbura's  Case,  4  De  G. 

808.  &  Sm.  ^77.    But  see  Singer'a  Caaew 

ft  Ruchixky  v.  De  Haven,  (1881)  97  Week.  Notes,  (Eng.  18^9)  206^,  where 

Pa.  St.  202;  In  re  Joiot-Stook  Dia-  the  authority  was  implied  from  a 

count  Co.,  Mann's  Case,  (1867)  Im  R.  grant  of  power  to  the  direotora  to 

8  Ch.  459,  note.  enter  into  any  contract  thi^t  Sftftmed 

•Goooh's  Case,  (1872)  L.  R.  8  Ch.  best  for  the  company. 
2^.  *In  New  York  it  is  declared  on* 

''Hope  V.  International  &a  Soc.,  4  lawful  for  any   railway   company 

Ch.  Div.  827;  Jti  re  Marseilles  Exten-  formed  under  the  act  of  1850,  *'  to 

aion  Ry.  Co.,  L.  R.  7  Ch.  161 ;  Zulu-  use  any  of  its  funds  in  the  purchaae 

eta's  Claim,  L.  R.  5  Ch.  444;  Jn  re  of  any  stock  in  its  own  or  in  as^ 

General  Provident  Assurance  Ca,  other  corporation^"  (N.  Y.  Lawa  of 

Groas's  Case,  (1869)  88  L.  J.  Cb.  588;  1850,  ch.  140,  §  8)  '<  except  so  f ar  aa 

Evans  v.  Coventry,  25  L.  J.  Ch.  489,  the  same  may  be  agreed  upon  in  its 

501 ;  In  re  London*  Hamburg  &  articles  of  association,"   N.  Y.  Laws 
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are  incompetent  to  acquire  shares  of  their  own  stock,  a  stock- 
holder who  sells  his  shares  to  the  corporation  itself,^  or  to  one 

whom  be,  or  his  agent  making  the  sale,  knows  to  be  acting  in 

behalf  of  the  company,^  he  is  not  relieved  thereby  from  bis 
liability  to  corporate  creditors.'    Even  in  those  jurisdictions 

of  1881,  ch.  468,  §  12.  In  the  absence  But  see  Barton  v.  Port  Jackson  &c. 
of  each  statatory  or  charter  restric-  Plank  Road  Co.,  17  Barb*  3^,  where 
tions,  howerer,  it  is  the  rule  in  nearly  the  purchase  was  held  to  be  against 
all  the  American  States,  with  the  public  policy  and  ultra  virea ;  Cappin 
exception  of  Kansas,  probably  alone,  v,  Oreenlees,  88  Ohio  St  275.  Cf, 
where  the  English  rule  is  followed,  Thompson  on  Liability  of  Stock- 
(German  Savings  Bank  v,  Wuife-  holders,  §§  284,  242. 
knfaler,  19  Kan.  60)  that  a  solyent  ^  Case  of  the  Reciprocity  Bank, 
corporation  may  buy  and  sell  shares  (1860)  22  N.  T.  9 ;  Currier  v,  LebanMi 
of  its  own  stock,  receive  them  in  Slate  Co.,  (1875)56  N.  H.  262;  John- 
payment  of  debts,  or  by  way  of  son  v.  Laffin,  (1878)  5  DilL  65;  &  a  6 
pledge,  gift  or  bequest.  State  Bank  Central  Law  Jour.  124 ;  8.  a  (1880) 
r.  Fox,  8  Blatchf.  481.  Lake  Su-  108  U.  S.  800;  In  re  Vale  of  Neath 
perior  Iron  Co.  v.  Drezal,  90  N.  Y.  &  South  Wales  Brewing  Co.,  Wal- 
87,  where  the  legality  of  a  gift  to  a  ter's  Second  Case,  (1850)  8  De  G.  A; 
corporation  of  shares  of  its  own  stock  Sm.  244 ;  Zulueta's  Claim,  (1870 )  L. 
was  assumed ;  City  Bank  v.  Bruoe,  17  R.  5  Ch.  444;  South  Eastern  Ry  Co.'b 
N.  Y.  507;  Robinson  v.  Beale,  26  Ga.  Claim,  (1872)  L.  R.  14  Eq.  10;  In  re 
17;  Hartridge  v.  Rockwell,  Charlt.  Patent  Paper  Manuf.  Co.,  (1870)  L.  R. 
R.  M.  260;  Dn^re  v,  Boston  &c.  Co.,  5  Ch.  294. 

114  Mass.  87;  Leland  t;.  Hayden,  102  2  Richmond's  Case,  (1849)  8  De  Q. 

Mass.  542;    Crease  v.   Babcock,   51  &  Sm.  96. 

Mass.  525,  557;  S.  a  84  Am.  Dec  61 ;  >  Daniell's  Case,  (1856)  22  Beav. 
Farmers'  &c.  Bank  t;.  Champlain  43;  Munt's  Case,  22  Beav.  55;  Ben- 
Transp.  Co.,  18  Vt.  181,  189;  S.  O.  16  nett's  Case,  5  De  G.  M.  &  G.  284; 
Yt  52;  8.  a  48  Am.  Dec.  401 ;  s.  0.  In  re  Vale  of  Neath  6c  South  Wales 
28  Yt  185;  8.  a  66  Am.  Dec.  68;  Brewing  Co.,  Walter's  Second  Case, 
Early  &  Lane's  Appeal,  89  Pa.  St.  (1858)  8  De  G.  &  Sm.  244 ;  Richmond's 
411 ;  Eby  v.  Guest,  94  Pa.  St.  160;  Case,  (1849)  8  De  G.  &  Sm.  96;  **Who 
Coleman  V.  Columbia  Oil  Co.,  51  Pa.  are  Chargeable  as  Stockholders," 
St.  74;  State  v.  Franklin  Bank,  10  (1879)  8  Cent.  L.  J.  182;  Lawe'sCase, 
Ohio  Rep.  91,  97;  Taylor  v.  Miami  (1852)  1  De  G.  M.  &  G.  421;  in  re 
Exporting  Co.,  6  Ohio  Rep.  176;  S.  o.  Royal  British  Bank,  Nicols'  Case, 
5  Ohio  Rep.  162;  S.  C  22  Am.  Dec.  (1859)  3  De  G.  &  J.  887,  488.  Cf. 
785 ;  Rivanna  Navigation  Co.  v»  Daw-  Johnson  v,  Laffin,  (1878)  5  Dill.  65 ; 
sons,  3  Gratt.  19 ;  a  C.  46  Am.  Dec.  S.  a  Thompson  National  Bank  Cases, 
183,  where  it  was  held  that  a  cor-  331;  S.  a  (1880)  103  U.  S.  800;  Cran- 
poration  may  receive  shares  of  its  dall  v.  Lincoln,  (18S4)  52  Conn.  73. 
own  stock  by  bequest;  Clapp  v.  Conversely,  if  neither  the  vendor, 
Peterson,  104  111.  20 ;  Chicago  &c  R.  nor  his  agent,  knew  that  he  was  sell- 
Co.  V.  Town  of  Marseilles,  84  111.  145 ;  ing  to  an  agent  of  the  company,  he 
Eraser  r.  Ritchie,  8  Brad w.  554 ;  Iowa  will  be  discharged  from  his  liability. 
Lumber  Co.  v.  Foster,  49  Iowa,  25.  Johnson  v.  Laffin,  (1880)  108  U.  S. 
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where  corporations  have  general  power  to  acquire  shares  of 
their  own  stock,  it  can  not  be  exercised  at  such  a  time  nor  in 
such  a  manner  as  to  take  away  the  security  upon  which  the 
corporate  creditors  have  the  right  to  rely  for  the  payment  of 
their  claims,^  as,  for  example,  in  view  of  or  after  insolvency.' 
It  can  not  after  insolvency  be  compelled  to  register  a  transfer 
of  shares  which  it  has  contracted  to  take.'  Although  %he 
transaotion  may  wear  the  appearance  of  a  cancellation  of  the 
contract  of  subscription,  the  courts  are  inclined,  whenever  the 
circumstances  will  admit  it,  to  regard  it  as  a  sale,  for  the  pur- 
pose of  holding  the  stockholders  liable;^  and  so  long  as  the 
contract  of  sale  remains  executory,  the  corporation  may  repu- 
diate it,'  and  corporate  creditors  who  are  injured  thereby  may 
have  the  transaction  set  aside.* 

SOO;  Richmond's  Case,  (1S49}  8  DeG.  (1870)  L.   B.  6  Ch.  S04;  Nathan  v. 

&  Sm.  96;  HoUwej*s  Case,  (1849)  1  Whitlock,  (1841)  9  Pftige,  1521 

De  G.  <&  Sm.  777;  In  re  Royal  Brit-  sZuIueta's  Claim,  L.  R.  5  Ch.  444. 

ish  Bank,  Nicola'  Case,  (18o9;  3  De  G.  C/.  Abeles  v.  Cochran,  22  Kaiu  405; 

&  J.  387 ;  Grady's  Case,  (1863)  1  De  G.  Great  Eastern  Ry.  Ca  v.  Turner,  42 

J.  &  S.  488 ;  Lane's  Case,  (1868)  1  De  G.  L.  J.  Ch.  83,  holding  that  when  the 

J.   &  S.  504.    But  see  Crandall  t;.  contract  has  been  executed  the  stock 

Lincoln,  (1854)  52  Conn.  78 ;  s.  a  52  belongs  to  the  corporation  and  does 

Am.  Rep.  560,  where  although  the  not  pass  to  the  yendor's  assignee  in 

seller  did  not  actuaUy  know  that  the  bankruptcy. 

purchaser  was  acting  for  the  com-  *Clapp  v.  Peterson,   104  lU.   26; 

pany  he  was  held  liable,  since  the  Peterson  v.  lUinois&cCa,  6  Bradw. 

circumstances  were   such   that  he  257.    In  Morgan  v,  Lewis,  (1888)  46 

might  have  known.  Ohio  St.  1,  however,  it   was   held 

iGillett  V.  Moody,  8  N.   Y.  479;  that  upon  the  trial  of  the  action  to 

Fraser  v.  Ritchie,  8  Bradw.  554.  enforce   the    statutory  liabili^   of 

*  Crandall  v.  Lincoln,  (1884)  52  stockholders,  a  defendant  may  show 
Conn.  73,  100 ;  8.  a  52  Am.  Rep.  560 ;  that  he  originally  became  a  stock- 
Currier  V.  Lebanon  Slate  Co.,  56  N.  holder  by  receiving  from  the  oorpo- 
H.  262.  ration  its  stock  in  exchange  for  his 

s  Mitchell  v.  City  of  Glasgow  Bank,  interest  in  a  furnace ;  that  the  f  ur- 

4  App.  Cas.  624.  nace  not  proving  aa  profitable    as 

*  Duke's  Case,  1  Ch.  Div.  622 ;  Teas-  had  been  expected,  some  of  the 
dale's  Case,  L.  R.  9  Ch.  54;  In  re  stockholders  were  dissatisfied  with 
United  Service  Ca,  Hall's  Case,  L.  the  purchase,  and  contentions  arose 
R.  5  Ch,  707,  distinguishing  Snell's  among  them ;  that  defendant  was 
Case,  L.  R.  5  Ch.  22 ;  Thomas'  Case,  blamed  by  many  of  them  for  having 
L.  R.  13  Eq.  437 ;  Morgan's  Case,  induced  the  company  to  make  the 
(1»49)  1  De  G.  &  Sm.  750;  Bennett's  purchase,  and  was  requested  to  take 
Case,  (1854)  5  De  G.  M.  &  G.  284 ;  the  furnace  back  and  transfer  to  the 
In  re  Patent   Paper   Manuf .    Co. ,  company  the  stock  he  had  received 
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§  1 30.  fiegistration  of  transfer  necessary  to  relleye  the 
transferrer. —  If  the  transfer  be  not  recorded  upon  the  cor- 
porate books,  the  transferrer  continues  liable  upon  his  sub- 
scription both  to  the  corporation  and  to  its  creditors.^  Ko 
contract  between  him  and  his  transferee  by  which  the  latter 
may  undertake  to  assume  this  liability,  will  deprive  the  corpo- 
ration or  its  creditors  of  the  right  to  look  to  him  for  pay- 
ment.* And  it  does  not  avail  the  transferrer  that  he  has  in 
good  faith  attempted  to  have  the  transfer  registered,  if  in 
fact  it  has  not  been  done.' 

for  it;  that  to  settle  Bach  contention  his  statutory  personal  liability  for 

and  dissatisfaction  he  complied  with  debts  of  the  bank,  the  stock  beings 

this  request,  transferred  his  stock  to  by  Bev.  St.  U.  S.  §  6139,  transfer- 

tbe  company  and  accepted  therefor  able  only  on  the  books  of  the  bank, 

a  deed  for  the  furnace.  So,  under  Civil  Code  Cal.  §  822,  the 

1  Shellington.!;.  Howland,  68  N.  Y.  liability  of  an  owner  of  stock  oon- 

371;  Bosevelt  v.  Brown,  11  N.  Y.  tinues  until  a  transfer  of  the  shares 

148;  Worrall  v,  Judson,  5  Barb.  210;  once  held  by  him  has  been  entered 

Kellogg    o.   Stockwell,  75   111.   68 ;  upon  the  records  of  the  corporation, 

Dane  v.  Young,  61  Me.  160 ;  Sayles  v,  and  this  whether  the  stock  stood  on 

Blane,  19  L.  J.  Q.  B.  19 ;  s.  c.  6  Eng.  the  books   in   the   name   of   such 

By.  Cas.  79;  London  &c  By.  Co.  v,  owner,  or   in   the   name   of   some 

Fairclough,  2  Man.  &  G.  674;  Mid-  other  person  as  trustee,  without  dis- 

land  &c.  By.  Co.  v,  Gtordon,  16  Mees,  closing  the  name  of  the  true  owner. 

&  W.  804 ;  McEuen  v.  West  London  Borland   v.  Hayen,  (1889)  87  Fed. 

&C.  Co.  6  Ch.  656.  Bep.  894. 

s  Bell's  Appeal,  (1887)  115  Pa.  88.        *In  re  Bachman,  (1875)  12  Nat 

A  mere  informal  ex  parte  transfer  Bankr.  Beg.  228;  Johnson  v.  Laflin, 

in  writing  of  shares  of  a  corporation  5  DHL  65;  Cartwell's  Case,  L.  B.  9 

by  the  original  subscriber,  never  en-  Ch.  691 ;  Heritage's  Case,   L.  B.  9 

tered  or  appearing  on  the  books  of  Eq.  5;  Midland  Ck)unties  By.  Ca  v. 

the  company,  and  a  private  agree-  Gordon,    16   Mees.    &  W.  804;  £l» 

ment  of  the  transferee  that  the  sub-  parte  Hall,  5  By.  &  Canal  Cas.  624. 

scriber  shall  not  be  liable  for  any-  /n  re  Anglo-Indian  &g.  Inst.,  Smith's 

thing  due  on  the  shares,  is  not  such  Case,  (Eng.  Ct.  of  App.  Dec.  11,  1889) 

an  assignment  as  will  relieve  the  7  By.  &  Corp.  L.  J.  57,  holding  that 

original  subscriber  from  liability  to  though  the  company  was  in  default 

pay  the  amount  unpaid  on  the  shares  in  not  registering  the  transfer  on 

BO  transferred.      In   Bichmond   v,  the  18th  of  November,  1883,  yet,  as 

Irons,  (1887)  121  U.  S.  27,  a  stock-  S.  knew  in  February  of  their  failure 

holer  in  a  national  bank  sold  certain  to  register,  and  did  not  take  legal 

stocks  several  months  before  the  in-  steps  to  compel  registration,  he  was 

solvency  of  the  bank,  but  the  trans-  not,  owing  to  hfs  delay,  entitled  as 

fer  was  not  made  on  the  books  tiU  against  creditors  to  have  the  trans- 

the  date  of  the  bank's  failure,  and  fer  registered  as  at  an  earlier  date 

it  was  held  that  he  did  not  escape  than  the  81st  of  May,  1884.    So,  in  a 
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§  131.  (c)  Transferees. —  It  is  a  general  rule  that  a  pur- 
chaser of  stock  standing  in  the  name  of  his  vendor  on  the 
corporate  books  is  a  bona  fide  holder  against  the  equities  of 
third  persons  of  which  he  had  no  notice.^  Accordingly  when 
shares  of  stock,  issued  as  fully  paid,  have  been  transferred  by 
the  original  subscriber  to  a  purchaser  for  value  without  no- 
tice,  either  from  the  face  of  the  certliicate  or  otherwise,  that 
they  have  been  in  fact  issued  for  less  than  their  full  value, 
the  transferee  can  not  be  held  liable  thereon  either  to  the  com- 
pany or  to  its  creditors.^  He  may  rely  upon  statements  in  the 

suit  by  a  creditor  of  an  insolTent  H.  L.  249 ;  HiiPs  Oase,  L.  R.  4  Oh. 
corporation  to  enforce  the  stock-  769,  note;  Fufe's  Case,  Ia  R.  4  Ch. 
holcters'  statutory  liability,  a  defend*  768;  s.  a  L.  R.  9  £q.  589;  Ward  aad 
ant  pleaded  that  prior  to  the  insolv-  Qarfik's  Oaae,  L.  B.  4  Eq.  189;  Ka- 
ency,  he  sold,  in  good  faith,  his  tion'sCase,  L.  R.8£q.  99;  Inre  Lon- 
shares  to  another  party,  who  was  don,  Hamburg  &  Continental  Ex- 
solvent.  It  appeared  that  the  vendor  change  Co.,  Ward's  Case,  L.  R.  2 
caused  an  entry  of  transfer  to  be  £q.  226;  Ex  parte  Henderson,  19 
made  by  the  secretary  of  the  com-  Beav.  107 ;  Shortridge  v.  Bosanquet, 
pany,  in  a  book  then  present  at  the  16  Beav.  84,  overruling  8.  c.  4  Ex. 
company's  office  other  than  the  stock  699.  Cf,  White's  Case,  L.  R.  8  £q.  86. 
book,  with  the  expectation  that  it  ^  Caulkins  v»  Gaslight  Co.,  (1887) 
would  be  entered  in  another  book  85  Tenn.  683;  s.  c.  4  Am.  St.  Rep. 
then  at  the  residence  of  the  secre-  786 ;  West  NashviUe  Planing  Mill 
tary,  but  no  transfer  was  made  in  Co.  v.  NashviUe  Savings  Bank,  (1867) 
the  stock  book  of  the  company,  and  86  Tenn.  252 ;  8.  a  6  Am.  St.  Rep. 
at  the  time  of  the  accruing  of  the  885. 

debts  of  the  corporation  aiKl  at  the  >  Young  v.  Erie  Iron  Co.,  (1887)  65 
time  of  the  trial,  the  vendor  ap-  Mich.  Ill ;  Erskine  v.  Loewen8tein« 
peared,  by  the  stock  book,  to  be  the  (1885)  82  Mo.  801 ;  West  NashviUe 
owner  of  the  shares.  It  was  held  &c.  Ck).  v.  Nashville  Savings  Bank, 
that  the  entry  of  transfer  was  not  86  Tenn.  252 ;  Steacy  v.  Little  Rock 
sufficient  to  relieve  the  vendor  of  &c.  R  Co.,  5  DHL  848;  Brant  t;. 
liability  to  the  creditors  of  the  cor-  Ehlen,  (1883)  59  Md.  1.  In  Win- 
poration,  notwithstanding  the  fact  tringham  v,  Rosenthal,  (1882)  2^ 
that  the  sale  was  made  in  good  faith  Hun,  580,  A.  transferred  to  B.,  for 
and  for  value,  and  that  the  vendor  an  old  debt,  shares  of  bank  stocks 
believed  he  had  done  all  that  was  on  which  no  payment  had  been 
necessary  to  effect  a  transfer  of  the  made,  although  B.  supposed  the 
stock,  and  the  further  fact  that  the  shai-es  to  have  been  paid  up.  After- 
company  thereafter  treated  the  pur-  wards  A.  paid  forty  per  cent,  upon 
chaser  as  the  owner  of  the  stock  so  the  shares  as  calls  were  made^  and 
sold.  Harpold  v,  Stobart,  (Ohio,  B.  received  dividends.  The  bank 
1889)  21  N.  E.  Rep.  687.  Contra,  became  insolvent  and  a  teoeiver 
Bargate  v,  Shortridge,  5  H.  L.  Cas.  was  appointed,  who  sued  R  to  re- 
297 ;  Evans  v,  Smalicomb,  L.  R  8  cover  the  balance  of  A.'s  subscrip- 
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oertifloate  itself,^  or  upon  the  books  of  the  company,'  or  even, 
it  is  held,  upon  the  fact  that  the  certificate  is  "  in  customary 
form  "  and  offered  for  sale  in  open  market,'  as  evidence  that  it 
has  been  fully  paid.^  He  is  not  bound  to  suspect  fraud  when 
everything  seems  fair.*  And  although  the  customary  form 
has  not  been  followed,  yet  if  the  form  and  contents  of  the  cer- 
tificate of  stock  be  not  prescribed  by  the  charter  or  by-laws 
of  the  compan}',  and  they  contain  no  requirement  that  it  be 
signed  by  designated  officers  of  the  corporation  or  be  issued 
with  certain  formalities,  the  fact  that  the  issue  was  not  made 
in  accordance  with  the  method  usually  employed,  will  not 
affect  the  purchaser  with  notice  of  its  illegality.*  When,  how- 
ever, formalities  of  this  kind  are  required  by  the  charter,  the 

tion,  and  it  was  held  that  the  action  294;  Tasker  v.  Wallace,  6  Daly,  864» 

oould  not  he  maintained.    Water-  874,  obiter, 

honse  v.  Jamieson,  L.  R.  3  H.  L.  29 ;  >  Brskine  v.  Loewenstein,  (1882)  11 
Burkinshaw  v.  Nichols,  L.  R.  8  App.  Mo.  App.  595 ;  s.  c.  82  Mo.  801. 
Cas.  1001;  Douglass  v.  Ireland,  78'  *  Johnson  v.  SulKvan,  15  Mo.  App. 
N.  Y.  100;  Bojnton  v,  Andrews,  64  56;  Foreman  v,  Bigelow.  4  Cliff.  508; 
N.  T.  98 ;  Boynton  v.  Hatch,  47  N.  Y.  Keystone  Bridge  Co.  v.  McCheney ,  8 
225;  Schenck  v.  Andrews,  57  N.  Y.  Mo.  App.  496;  Erskine  v,  Loewen- 
184;  Phelan  v.  Hazard,  (1878)  5  stein,  8*3  Mo.  80L 
DilL  45;  Smith  v.  North  American  4  in  Brant  v.  Ehlen,  (1888)59  Md.  1, 
ftc.  Co.,  1  NaT.  428;  Goodrich  ir.  it  was  said  that  any  other  doctrine 
Reynolds,  81  HI.  490;  Spenoer  v»  would  virtually  destroy  the  transfer- 
Iowa  Valley  &c.  Co.,  86  Iowa,  407,  able  natore  of  such  securities  and 
411 ;  "  Liability  of  Holders  of  Norn-  paralyze  all  the  dealings  of  the  Stock 
inally  Paid-up  Stock,"  by  B.  F.  Rex,  Exchange.  But  see  Myers  v.  Seeley, 
19  Cent.  L.  J.  465.  But  in  Cover  v.  10  Nat.  Bankr.  Reg.  411,  where  it  is 
Manaway,  (1886)  115  Pa.  St.  888 ;  S.  a  held  that  the  assignee  of  shares  can 
2  Am.  St.  Rep.  552,  it  was  held  that  stand  upon  no  firmer  ground  than 
the  obligation  to  make  good  unpaid  the  assignor;  that  although  relying 
stock  when  the  necessities  of  cred-  uik>n  the  representations  of  the  latter 
it<»:8  require  it,  is  a  charge  on  stock  and  of  the  corporate  officers  that  the 
and  passes  with  it  to  transferees.  stock  was  fully  paid,  he  will  as 
1  Young  V,  Erie  Iron  Ca,  (1887)  65  against  creditors  of  the  company  be 
Mich.  Ill;  Foreman  v.  Bigelow,  4  liable  for  the  amount  remaining  un- 
Cliff.  508;  Wintringham  v.  Roeen*  paid. 

thai,  25  Hun,  580;  Jackson  v.  Sligo  » Brant  v.  Ehlen,  (1888)  59  Md.  1; 

fta  Co.,  1  Lea,  210 ;  Hubbell  r.  Meigs,  Burkinshaw  v.  NichoUs,  L.  R  8  App. 

50  N.  Y.  480,  489;  Protection  Life  Oas.  1004,  1017. 

Ins.  Co.  t;.  Osgood,  98  111.  69.     Cf,  «Tome  v,  Parkersburg  Sec.  R  Co., 

Crii^mer's  Case,  L.  R  10  Ch.  App.  89  Md.  86;  New  York  &c.  R  Co  v. 

614   Bat  see  Mann  v.  Currie,  2  Barb.  Schuyler,  84  N.  Y.  80. 
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purchaser  is  then  affected  with  knowledge  of  them.'  Ac- 
cordingly a  creditor's  bill  in  equity  to  subject  to  liability  hold- 
ers of  stock,  which  is  nominally  paid  up,  but  on  which  nothing 
has  really  been  paid,  must  allege  that  they  took  with  notice 
of  that  fact.'  When  it  is  deemed  necessary  to  the  protection 
of  the  purchaser  that  there  should  be  an  official  representation 
upon  the  face  of  the  certificate  or  on  the  corporate  records, 
that  the  stock  has  been  paid  in  full,  it  is  only  a  representa- 
tion that  the  full  payment  has  actucUly  been  made  that  will 
save  him.  Ko  agreement  on  the  part  of  the  corporation  not 
to  require  further  payment,'  no  writing  of  such  words  as  ^'  non- 
assessable "  across  the  certificate  of  stock,  is  equivalent  to  a 
recital  contained  thereon  that  it  has  ft^n  fully  paid.*  If  a 
subscriber  to  whom  shares  have  been  allotted  transfers  them 
to  a  bonajide  purchaser  before  the  certificate  of  stock  has  been 
issued,  and  the  certificate  is  then  issued  directly  to  the  trans- 
feree, the  latter  does  not  thereby  become  the  original  taker  of 
the  stock  so  as  to  lose  his  equities  as  a  bonajide  purchaser 
without  notice,  and,  accordingly,  is  not  liable  to  corporate 
creditors  if  the  shares,  issued  as  full-paid  stock,  were  in  fact 
issued  below  par  or  for  property  taken  at  an  over-valuation.' 

iHolbrook  v.  Fauquier  &c.  Turn-  that  persons  wishing  to  become  mem- 
pike  Co.,  8  Cranch,  435.  Cf,  Wright's  bers  shall  subscribe.  But  see  Wein- 
Appeal,  99  Pa.  St.  425.  .  man  v.  Wilkinsburg  &  R  L.  P.  Ry. 

2  Cleveland  Rolling  Mill  Co.  v.  Co.,  (1888)  118  Pa.  St  192,  where  the 
Texas  &c.  Ry.  Co.,  27  Fed.  Rep.  250.  evidence   showed  that  defendant's 

3  Upton  V,  Tribilcock,  91  U.  S.  45;  partner  had  subscribed  to  a  number 
Webster  v.  Upton,  91  U.  S.  65.  of  shares,  acted  as  director,  and  had 

*  Upton  t7.  Burnham,  8  Biss.  481.  taken  defendant  to  a  meeting  of  the 

B  Young  V.  Erie  Iron  Co.,  (1887)  65  board  of  directors,  to  be  substituted 

Mich.  Ill,  citing  Sanger  v.  Upton,  as  a  subscriber  in  his  stead,  and  to 

91  U.  S.  56,  60 ;  Steacy  v.  Little  Rock  take  his  place  in  the  board ;  that  de- 

&c.  R  Co.,  5  DilL  848,  873-377.  See  fendant  subsequently  acted  aa  di- 

also  Carting's  Case,  1  Ch.  Div.  115.  rector,  attended  meetings,  and  voted 

Contra^  In  re  Vulcan  Iron  Works,  for  calls  on  the  stock.    Defendant 

L.  T.  1885,  p.  61 ;  Rowland's  Case,  42  denied  his  liability  because  he  had 

L.  T.  N.  S.   785;   Potter's  Appeal,  made  no  formal  undertaking,  and 

Wk.   Notes,   1878,    p.   81.    And   in  the  transfer  had  not  been  entered 

Shickle  v.  Watts,  (1888)  94  Mo.  410,  upon  the  books   of  the   company, 

it  is  held  that  the  holder  of  unpaid  But  it  was  held  that  in  as  much  as 

stock  in  an  insolvent  corporation  is  the  transaction  was  not  a  sale  but  a 

liable  whether  he  was  a  subscriber  mere  substitution,  the  defendant  was 

or  not,  though  the  charter  prescribes  liable. 
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A  transferee  of  stock  is  not  liable  either  to  the  corporation  or 
to  its  creditors  until  he  has  accepted  the  stock  ^  and  has  been 
recognized  by  the  corporation  as  the  holder  of  the  shares.' 
But  an  unregistered  transferee  may  become  liable  as  a  stock- 
holder by  an  express  or  implied  waiver  of  the  formalities  of 
registration.'  The  transferee  of  an  agent  can  not  avoid  liabil- 
ity by  denying  the  agent's  anthority/ 

§  133.  (d)  Pledgees. —  A  person  holding  stock  as  pledgee  is 
under  no  obligation  to  pay  calls  thereon,  although  upon  fail- 
ure of  payment  the  shares  be  subject  to  forfeiture.*  But  it  is 
thoroughly  established  that  one  to  whom  stock  has  been  trans- 
ferred in  pledge  or  as  collateral  security  for  money  lent,  and 
who  appears  on  the  books  of  the  company  as  the  owner  of  the 
stocky  is  liable  as  a  stockholder  for  the  benefit  of  creditors.* 

1  Cover  V,  Manaway,  (1886)  16  Pa.  yoke  Bank  v.  Barnham,  (1868)  11 

St  888;  &  c.  3  Am.  St  Rep.  653;  Cush.   188;  Johnson  v.  SomerTiUe 

Tripp  r.  Appleman,  86  Fed.  Rep.  19,  Dyeing  &c.  Co.,  (18(K))  16  Gray,  216; 

where  it  was  held  that  the  blotter  of  Melvin  v.  Lamar  Ins.  Co.,  (1876)  80 

the   company's   treasurer   and  the  m.  446;  Rosevelt  v.  Brown,  (1854)  11 

stubs  of  his  check  book,  containing  N.  Y.  148;  In  re  Empire  Bank,  (1858) 

entries  to  the  effect  that  the  assignee  18  N.  Y.  199;  Grew  v.  Breed,  (1846) 

had  paid  calls  on  the  shares,  were  10   Meto.  569;   Aultman*s   Appeal, 

not  admissible  to  prove  an  accept-  (1883)  98  Pa.  St.  606,  616,  the  court 

ance  of  the  transfer,  the  defendant  saying:  "Most  especially  is  this  just 

being  a  stranger  to  the  corporation,  and  right  as  to  creditors  who  trust 

<6eU's  Appeal,  (1887)  116  Pa.  88;  to  his  [the  transferee's]  name,  and 

Williams   v.   Hanna,  40   Ind.   686;  have  no  notice  of  the  secret  trust 

Midland  Counties  Ry.  Co.  r.  Gk)rdon,  upon  which  the  stock  is  held :"  Price 

16  Mees.  &  W.  804.  &  Brown's  Case,  (1870)  L.  R.  6  Ch. 

s  Upton  V.  Bumham,  8  Biss.  481;  294;  Royal    Bank  of  India's  Case, 

Isham  V.  Buckingham,  49  N.  Y.  S16 ;  (1868)  L.  R.  7  Eq.  91 ;  &  c.  (1869) 

Bernard's  Case,  6  De  G.  &  Sm.  288.  L.  R.  4  Ch.  262 ;  Weikersheim's  Case, 

« Wakefield   v.    Fargo,    (1882)   90  (1^3)  L.  R.  8  Ch.  881;  Haynes  v, 

N.  Y.  213.  Palmer.  (1858)  18  La.  Ann.  240;  Ma- 

^  Southwestern  R  Co.  v.  Douglas,  gruder  v,  Colston,  (1875)  44  Md.  849; 

2  Spear,  (S.  C.)  829;  Newry  &c.  R.  Wheelock  v.  Kost,  (1875)77  Dl.  296; 

Co.  o.  Moss,  14  Beav.  64.  Hall  v.  Walker,  (1871)  81  Iowa,  844; 

*  National  Bank  t7.  Case,  (1878)  99  Barre  National  Bank  v,  Hingham 
U.  a  628;  Pullman  v.  Upton,  (1877)  Manuf.  Co.,  (1879)  127  Mass.  668. 
96  U.  a  828;  Sleeper  v.  Goodwin,  Cf,  Dickenson  v,  (Central  National 
(1887)  67  Wis.  679;  Moore  v.  Jones,  Bank,  (1880)  129  Mass.  279;  S.  a  87 
(1877)  8  Woods,  68;  Adderley  v.  Am.  Rep.  851 ;  Richardson  v.  Abend- 
Storm,  (1844)  6  Hill,  624;  Crease  v.  roth,  (1864)  4S  Barb.  162;  Koons  v. 
Babcook,  (1846)  10  Mete  626;  Hoi-  First  National  Bank  of  Jeffersonvillsb 
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For  this  several  reasons  are  given.  One  is  that  he  is  estopped 
from  denying  his  liability  by  voluntarily  holding  himself  oot 
to  the  public  as  the  owner  of  the  stock,  and  his  denial  of  own- 
ership is  inconsistent  with  the  representations  he  has  made; 
another  is  that  by  taking  the  legal  title  he  has  released  the 
former  owner;  and  a  third  is  that  after  having  taken  the  ap- 
parent ownership,  and  thus  become  entitled  to  receive  divi- 
dends, vote  at  elections,  and  enjoy  all  the  privileges  of  owner- 
ship, it  would  be  inequitable  to  allow  him  to  refuse  the 
responsibilities  of  a  stockholder.^  The  pledgee  continues  liable 
even  after  payment  of  the  debt  secured  by  the  shares,  so  long 
as  they  remain  registered  in  his  name.*  In  New  York  under 
the  General  Manufacturing  Act  of  1848  and  the  General  Eail- 
road  Act  of  1850,  the  pledgee  of  shares  is  relieved  from  liabil- 
ity to  corporate  creditors;'  and  in  Maryland  he  enjoys  a  sim- 
ilar exemption.*^  In  Massachusetts  he  is  liable  only  when  the 
certificate  fails  to  show  that  he  holds  as  pledgee.^  In  Missouri 
it  is  held  that  one  does  not  become  a  stockholder  bv  issuing:  to 
him  stock  as  collateral  security ;  that  to  make  him  answerable 
as  a  stockholder  to  creditors  be  must  be  a  stockholder  as  be- 
tween himself  and  the  corporation;^  and  that  voting  as  a 
stockholder  at  an  election  will  not  estop  the  voter  from  show- 
ing that  he  was  not  actually  a  stockholder.''  And  this  has 
been  determined  to  be  the  law  of  that  State  even  where  shares 
were  issued  directly  to  a  pledgee  to  secure  moneys  lent  by 
him  to  the  company.' 

(188S)  89  Ind.  178.    But  see  Anderson  Case  of  Reciprocity  Bank,  (1800)  22 

Receiver  v,  Philadelphia  Warehouse  N.  Y.  9,  17. 

Co.,  Ill  n.  S.  479,  and  Henkle  v.  '« Matthews  v,  Albert,  24  Md.  527. 

Salem  Manuf.  Co.,  (188S)  89  Ohio  St.  «  Barre  National  Bank  v.  Hingham 

547.  Manuf.   Ca,  (1879)  127   Mass.   5«3; 

1  National  Bank  r.  Case.  (1878)  99  Davis  v,  Essex  Baptist  Society,  (1877) 

U.  S.  638,  631.  44  Conn.  582. 

^Bowdell    V.    Farmers'    &    Mer-  « Union  Savings  Assoc  v.  S^ig- 

chants*  National  Bank  of  Baltimore,  man,  (1887)  92  Mo.  635;  &  o.  1  Am. 

(1877)  25  Nat.  Bank.  Reg.  405.  St.  Rep.  776. 

»  N.  Y.  Laws  of  1848.  ch.  40,  §  16 ;  ^  Union  Savings  Assoc,  v,  Selig^ 

N.  Y.  Laws  of  1850,  ch.  140,  §  11 ;  man,  (1887)  92  Mo.  635;  8.  a  1  Am. 

McMahon  v.  Macy,  (1872)  51  N.  Y.  St.  Rep.  776. 

155.    Cf,  Guest  v.  Worcester  &c.  Ry.  « Burgess  v.  Seligman,  (1S8S)  107 

Co. ,  L.  R.  4  C.  P.  9 ;  Stover  v.  Flack,  U.  S.  20.    The  contrary  was  held  by 

(1864)  30  N.  Y.  64 ;  &  a  41  Barb.  162 ;  the  state  court  in  Griswold  v.  Setig^ 


*  •  -^  *K 
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§  133.  (e)  Legatees  and  dlstribatees* — Legatees  accepting 
bequests  of  stock  are  liable  thereon  to  the  corporation  and  its 
creditors.  They  mast  pay  all  calls  made  after  the  death  of 
the  testator,^  also  those  made  before  his  death  and  payable 
thereafter,'  and  even  those  due  and  unpaid  at  the  time  of  his 
death.'  But  a  distributee  of  the  estate  of  a  deceased  share- 
holder, none  of  the  shares  having  been  distributed,  can  not  be 
subjected  to  liability  as  a  shareholder  by  motion  under  the 
Missouri  statute/  on  a  judgment  against  the  corporation,  even 
though  in  the  capacity  of  administrator  he  refused  to  inven- 
tory the  stock,  alleging  that  it  was  not  an  asset  but  might 
become  a  liability.^ 

§  134.  (f)  Bankrupts'  estates. —  The  liability  of  a  stocic- 
holder  for  the  unpaid  balance  of  a  subscription,  is  a  '^  provable  " 
debt  against  his  estate  within  the  meaning  of  the  federal 
Bankruptcy  Act,'  even  though  no  call  has  been  made  by  the 
corporation.^  Every  subscriber  when  he  makes  his  subscrip- 
tion agrees«to  take  and  pay  for  his  shares.  The  directors  have 
no  authority  as  against  creditors  to  release  him  from  the  ob- 
h'gations;"  and  conditions  in  the  contract  of  subscription  are 
unavailing  after  the  superior  equities  of  creditors  have  inter- 
vened.* The  fact  that  the  balance  due  may  have  been  pay- 
man,  (1680)  72  Mo.  110.  Cf.  Mdvin  Pacif.  Rep.  607.  A  complaint  in  the 
v.  Lamar  Ins.  Co.,  (1875)80  111.  446;  nature  of  a  creditor's  bill,  by  a 
Wheelock  v,  Kost,  77  111.  298;  Chap-  judgment  creditor  of  a  corporation 
inan*8  &c.  Case,  I4.  R  8  £q.  865 ;  In  against  the  assignee  for  the  benefit 
re  Angleeea  CoUiery  Co.,  L.  R.  2  of  creditors  of  a  stockholder,  which 
Eq.  S79;  In  re  International  CV)n«-  sets  out  judgments  in  favor  of 
tract  Co.,  Ind's  Case,  L.  R.  7  Ch.  plaintiff  recovered  against  the  oor- 
485.  poration  while  the  subscriptions  of 

'  Day  V,  Day,  (1860)  6  Jur.  (N.  S.)  defendant's  assignor  were  unpaid, 
365.  Cf.  Witters  v.  Sawles,  (1885)  26  and  alloges  that  executions  were 
Fed.  Bepw  168.  issued  thereon  and  returned  ntiUa 

'  Addams  v,  Ferick,  (1859)  26  Beav.  bona,  sufficiently  shows  an  indebted- 
S84.  ness  of  the  corporation  to  plaintiff 

*  Jacques  v.  Chambers,  2  ColL  486.    to  entitle  him  to  maintain  his  action 

^Mo.  Bev.  Stat.,  §786.  against   defendant.    Samainego   v, 

« Simmons  v.  Ellis,  17  Mo.  App.    Stiles,  (1889)  20  Fadf.  Rep.  607. 
470.  8  Sanger  v.  Upton,  91  U.  a  60; 

«U.  a  Rev.  Stat.,  %  5067.  Sagory  v.  Dubois,  8  Sandf.  Ch.  501 ; 

'Glenn  v.  Abell,  (U.  S.  Circ.  Ct    Upton  v.  Tribilcock,  91  U.  a  48. 
1888)  6  Ry.  A  Corp.  L.  J.'280;  Sam-       » Sawyer  r.  Hoag,  17  Wall.  628; 
ainego  v.  Stiles.  (Arisona^  1889)  20    Curran  v.  Arkansas.  15  How.  807. 
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able  on  calls  by  the  company  does  not  destroy  the  absolute 
character  of  the  obligation ;  although  solvendum  in  future^  it 
is  none  the  less  d^bitum  in  proBsenti}  Here  then,  is  an  abso- 
lute promise  to  pay  whenever  called;  that  is  to  say,  a  demand 
existing,  the  accrual  of  the  cause  of  action  thereon  dependent 
upon  a  contingency;  and  as  such  it  is  provable  in  bankruptcy.' 
If  the  corporate  creditors,  or  their  representatives,  the  as- 
signee of  the  company,  fail  to  enforce  the  demand  against  the 
bankrupt's  estate  prior  to  his  discharge,  he  can  not  be  held 
liable  thereon  at  any  subsequent  time.'  The  fact  that  his  as- 
signment was  not  recorded  on  the  books  of  the  company  does 
not  impair  the  effect  of  his  discharge.^  The  assignee  of  the 
shareholder  is  not  personally  liable  to  corporate  creditors,  nor 
need  he  accept  shares  which  may  prove  a  burden  rather  than 
an  asset.* 

lOlenn  v.  Abell,  (1888)  6  Ry.  &  holding  generaUy  that  a  demand  for 

Corp.  L.  J.  230.  an  unpaid  Babscription  to  stock  pay- 

2  French  t7.  Morse,  2  Gray,  111.  In  able  upon  caU  is  not  provable  against 

Glenn  v.  Abell,  (1888)  6  Ry.  &  Corp.  the  bankrupt  subscriber's  estate  and 

L.  J.  280,  the  court  said:  "Let  us  hence  that  it  may  be  enforced  against 

assume  that  a  caU  was  necessary  be-  him  after  his  discharge.    Sayre  v. 

fore  payment  could  be  required ;  that  Glenn,  (1889)  87  Ala.  680 ;  Glenn  o. 

such   call  might  never  have  been  Howard,    (1886)   66   Md.    40.      Cf. 

made,  either  through  neglect  of  the  Glenn  v.  Semple,  80  Ala.  150. 

corporation,  its  assignee,  or  its  cred-  *  Sayles  v.  Bates,  (1886)  16  R.  I. 

iters ;  that  thus  the  remainder  of  the  842. 

subscription  was  '  payable  upon  an  *  Amory  v,  Lawrence,  8  Cliff.  623: 

event  which  might  never  have  oo-  Rugeley  &  Harrison  v,  Robinson,  19 

curred' — yet  the  contract  of  sub-  Ala.  404;  Streeter  v.  Sumner,  31  N. 

scription  and  the  liability  of  the  de-  H.  542;  South  Staffordshire  Ry.  Oa 

fendant  to  pay  were  in  full  force  v.  Bumside,  8  Exch.  129;  Ex  parte 

when   the   petition   of  bankruptcy  Davis,  8  Ch.  Div.  463;  Furdoonjees' 

was  filed.    The  sum  for  which  he  Case,  8  Ch.  Div.  268.    In  American 

could  be  made  liable  was  certain  in  File  (Do.  t7.  Garrett,  110  U.  S.  288, 

amount  —  $80   per   share.     In   the  B.,  a  stockholder  in  a  corporation, 

language  of  Waite,  C.  J.,  in  Wolf  v.  pledged  bonds  of  the  corporation  to 

Stix,  99  U.  S.  1,  this  clearly  is  such  C.    to  secure   a  debt.    B.  became 

a  case  as  was  provided  for  in  section  bankrupt.    The  assignee   in    bank- 

5068,   Rev.   St.,   and  the  debt  was  rupicy  demanded   the   bonds,  but 

provable   in  bankruptcy.    See  also  finally   withdrew   his   demand,  C. 

Parbury*s  Case,  64  Eng.  Ch.  87."  agreeing  to  prefer  no  further  claim 

s  Glenn  v,  Abell,  (1888)  6  Ry.  A  against  the  estate  in   bankruptcy, 

Corp.  L.  J.   280:  U.   S.   Rev.  Stat,  and  to  indemnify  the  estate  against 

§  6119.    The  State  courts  are  in  con-  any  claim  ithat  might  be  asserted 

flict  with  the  federal  in  this  regard,  against  it  to  enforce  B.'8  individual 
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§  136.  (g)  Decedents'  estates. —  Unless  the  shares  of  a  de- 
ceased stockholder  have  been  bequeathed  and  accepted  by  a 
legatee,^  the  estate  continues  liable  thereon  to  creditors  of  the 
corporation  until  final  distribution  and  settlement,'  whether 
the  shares  be  inventoried  as  an  asset  or  not.'  Even  a  statu- 
tory liability  in  addition  to  that  attaching  by  common  law, 
provided  it  be  not  in  the  nature  of  a  penalty,  survives  against 

liability  as  a  stockholder,  and  it  was  matured  at  its  dissolution,  and  not 

held  that  the  estate  in  bankruptcy  at  the  maturity  of  the  claim  against 

incurred  no  such  liability,  the  as-  the  corporation,  and  a  suit  upon  it, 

signee  not  having  accepted  the  stock,  begun  in  1888,  was  barred  by  the 

and     that    therefore    stockholders  statute  of  limitations.    Garesche  v, 

against  whom  G.  sought  to  enforce  Lewis,  (1888)  98  Mo.  197.    In  Larkin 

an  individual  liability  upon  the  bonds  v.  Willi,  (1884)  12  Mo.  App,  185,  a 

oould  avail  themselves  of  no  defense  corporation  became  insolvent  pend- 

by  virtue  of  the  transaction  between  ing  the  settlement  of  the  estate  of  a 

G.  and  B.'s  assignee  in  bankruptcy,  stockholder  whose  stock  was  only 

^In  which  case  the   legatee   be-  half  paid  up  at  the  time  of  his  death, 

comes  answerable.     Vide  §  188.  No  call  was  made  on  him  or  on  his 

2Marks  v.  Hardy,  (1886)  86  Mo.  executors,  and  it  was  held  that  after 

232;  Lewis  v,  Glenn,  (1888)  84  Va.  settlement  and  distribution,  a  cred- 

Hl;  In  re  North  of  England 'Bank-  iter  uf  the  corporation   could  not 

ing  Go.,    Thomas'    Gase,    (1849)    1  maintain  an  action  against  the  exec- 

De  G.  &  Sm.  679 ;  Baird's  Gase,  (1870)  utor  who  was  legatee  and  devisee  as 

L  R.  6  Gh.    726;   Buchan's    Gase,  well.    As  to  the  distribution  of  the 

(1879)  L.  R  4  App.  Gas.  649 ;  Hoare's  estate  of  a  deceased  shareholder  in 

Gase,  (1862)  2  John.  &  H.  229.    It  is  an  English  unlimited  banking  com- 

provided^  by  Mo.  Rev.  Stat,  §g  186,  pany,  see  64  Law  Times,  264. 

189,  that  where  a  claim  against  an  'Lewie  v.  Olenn,  (1888)  84  Va.  947, 

estate  is  exhibited  to  an  adminis-  was  an  action  by  a  trustee  against 

trator  within  two  years  from  date  the  administrator  of  a  stockholder 

of  administration,  it  may  be  proven  on  the  unpaid  stock  of  his  intestate, 

during  the  tliird  year.    Sections  206  It  appeared  that   the   subscription 

and  206  provide  for  the  proving  of  had  been  made  many  years  before 

claims  not  yet  due.    Defendant's  in-  by  intestate's  brother,  as  her  agent, 

testate  died  in  1877,  owning  unpaid  There  was  some  evidence  that  he 

stock  in  a  railroad  company  that  be-  had  been  acting  as  her  agent  in  busi- 

came  insolvent  in  1878,  and  that  bad  ness   matters,   and    her   name   ap- 

gnarantied  the  bonds  of  an  insolvent  peared  on  the  books  as  a  stockholder 

railroad  company  maturing  at  a  cer-  and  as  having  paid    three   assess- 

tain  date,  but  which  were  not  due  at  ments.    Her  estate  consisted  prin- 

the  death  of  intestate.    It  was  con-  cipally  of  stocks ;  but  the  stock  in 

ceded  that  the  proper  notice  to  cred-  this  company,  which  had  long  since 

iters  of  the  intestate  had  been  pub-  ceased  to  do  business,  was  not  in- 

lished,  June,  1877.    It  was  held  that  ventoried.    It  was  held  that  there 

intestate's  liability  to  the  creditors  was  sufficient  evidence  that  deceased 

of  the  company  on  his  unpaid  stock  was  a  stockholder. 
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the  personal  representatives.^  If  the  expcutor  or  adminis- 
trator distribute  all  the  assets  without  making  provision  for 
the  claims  of  creditors  of  the  company,  he  renders  himself 
personally  liable  to  satisfy  the  same.*  A  proceeding  by  mo- 
tion brought  by  a  corporate  creditor  in  accordance  with  the 
Missouri  statute,'  to  enforce  a  shareholder's  liability  upon  the 
unpaid  balance  due  on  his  stock,  does  not  abate  on  the  death 
of  the  shareholder.^  And  the  corporate  creditors  may  sue 
the  representative  of  a  deceased  stockholder  without  present- 
ing a  claim  for  allowance  as  on  an  ordinary  claim.*  The 
estate  of  a  deceased  joint-owner  of  stock  is  not  liable  thereon.' 
Where  under  a  general  act  of  incorporation  a  person  can  be- 
come a  subscriber  to  the  capital  stock  of  a  company  formed 
in  accordance  therewith  only  by  signing  the  articles  of  incor- 
poration or  by  subscribing  to  the  capital  stock  after  the  in- 
corporation, a  preliminary  subscription  of  a  contract  to  take 
shares  by  a  person  who  did  not  sign  the  articles  of  incorpora- 
tion, is  revoked  by  his  death,  and  his  estate  can  not  be  made 

liable  by  corporate  creditors.^ 

» 

§  136.  (h)  Trustees^  exeentors  and  administrators. — 

While  of  course  the  trustee  has  his  remedy  against  the  cestui 
que  trv^t^  it  is  he,  and  not  the  beneficiary,  that  is  primarily 

1  Cochran  v.  Weichers,  (1889)  53  Steam  Factory,  6  R.  L  1S4;  a  c.  76 
Hun,  636;  Chase  v.  Lord,  77  N.  Y.  1 ;  Am.  Dec.  688,  from  which  it  woald 
s.  a  6  Abb.  N.  Cas.  258 ;  Richmond  seem  that  the  estate  may  be  pro- 
v.  Irons,  121  U.  S.  27 ;  Irons  v,  Man-  ceeded  against  in  equity  by  the  cor- 
ufacturers'  Nat.  Bank,  21  Fed.  Rep.  porate  creditor. 

197;  Manville  v.  Edgar,  8  Mo.  App.  ^Sedalia,  W.  &  S.  ^y.  Co.  p.  Wil- 

324.    Cf.  Diversey  v.  Smith,  109  111.  kerson,  88  Mo.  285,  where  the  court 

379.  said:    **It   has   been   held   by  the 

2  Taylor  «.  Taylor,  (1870)  L.  R.  10  courts  of  New  York,  in  construing 
£q.  477,  and  casef  cited  in  §  186.  a  statute  in  most  respects  like  our 

s Mo.  Rev.  Stat.,  g  786.  own,  that  a  party  failing  to  sign  the 

*  Marks  v.   Hardy,  (1886)  86  Mo.  articles  of  association  could  not  be 

232.    But  see  Cummings  v.  Wright,  subjected  to  the  liability  of  a  stock- 

(1883)  11  Mo.   App.  848.    C/.  Don-  holder,  although  he  had  signed  a 

nelly  v.  Hodgson,  13  Mo.  App.  16.  preliminary  subscription  paper.  TVoy 

>  Thompson  v.  Reno  Savings  Bank,  &  Boston  R.  Ca  r.  Tibbitts,  18  Barh 

(1885)  19  Nev.  171 ;  S.  c.  S  Am.  St.  297 ;  Poughkeepsie  4k  a  B.  Plank  R 

Rep.  882.  Co.  v.  Qriffin,  24  N.  Y.  160."    See 

^Inre  Maria  Anna  &c.  Co.,  (1875)  also  Wallace  v.  Townaend,  43  Ohio 

44  L.  J.  Ch.  428.    But  see  New  Eng-  St.  587. 
land  Commercial  Bank  v,  Newport       ^In  re  National  Financial  Co., 
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■ 

liable  to  corporate  creditors  upon  stock  stand ing  in  his  name 

upon  the  company's  register/  although  the  registration  may 

(1868)  L.  R.  8  Gh.  791 ;  Hughes-Hal-  Meto.  669,  576,  the  oourt  dividBd  the 

lett  V.  Indian  Mammoth  &o.   Ca,  shareholders  into  four  dassee  and 

(1882)  22  Oh.  Diy.  561;   Shaw   v.  said:  "  The /irat  are  absolute  owners 

Fisher,  5  De  G.  M.  &  G.  596;  Hoare*s  of  stock,  at  the  time  of  the  repeal  of 

Case,  (1863)  2  John.  &  H.  239 ;  Evans  the  charter  of  the  bank.    About  the 

V.  Wood,  L.  R.  6  £q.  9 ;  Hawkins  v.  liability  of  these  there  is  no  doubt  or 

Ualtby,  li.  R.  4  Ch.  300;  Morris  v.  question.    The  seoond  class  consists 

Gannan,  4  De  G.  F.  &  J.  581 ;  Wynne  of  those  who  were  absolute  owners 

01  Price,  8  De  G.  &  Sm.  810;  Kel-  of  part  of  th^  stock  held  by  them, 

l<^:g  V.  Stockwell,  75  111.  68 ;  Cheale  and  special  holders  of  the  residue ; 

V.  Ken  ward,  8  De  G.  ft  J.  37 ;  James  that  is,  they  held  part  of  the  stock 

9.  May,  (1878)  L.  R.  6  H.  L.  828;  as  collateral   security   only,  or   in 

Hemming  v.  Maddock,  (1873)  L.  R.  trust  for  others,  who  furnished  the 

7  Ch.  App.    895 ;  Cruse   v.    Paine,  money  to  pay  for  it,  but  the  shares 

(1868)  L.   R   6  Eq.   641;  Butler  r.  stood  in  their  own  names  on  the 

Cumpston,  (1868)  L.   R.   7  £q.   16;  books  of  the  bank.    These  holders 

MttchelPs  Case,  (1870)  I^  R.  9  Eq.  are  chargeable  in  the  same  manner 

86S;  Ex  parte  Oriental  Commercial  as  if  they  were  absolute  owneraof 

Bank,  (1868)  L.  R.  8  CJh.  791.  all  the  stock  standing  in  their  names. 

1  William's  Case,  (1875)  1  Ch.  Div.  The  third  class  are  holders  of  stock 

576;  Hoare's  Case,  (1862)  2  John.  &  as  trustees  for  others,  and  the  trust 

H.  239;  In  re  British   &   Foreign  appears  on  the  books  of  the  bank, 

Cork  Co.,  (1865)  L.  R  1  Eq.  281 ;  Ad-  either  by  its  being  there  stated  the 

derley  v.  Storm,  (1844)  6  Hill,  624;  owners  hold  in  tirust  for  some  person 

Mann  r.  Currie,  (1848)  2  Barb.  294;  named,  or  by  the  owner's  being  de- 

Worrall  v.  Judson,  (1849)  5  Barb,  scribed  as  administrator.    These  also 

210;  Rosev^t  v.   Brown,  (1854)  11  are  Chargeable  like  the  two  former 

N.  Y.  148;  In  re  Empire  City  Bank,  classes.    The  fourth  class  consists  of 

<1858)  Id  N.  Y.  199,  235;  Crease  v.  those  who  hold  stock  as  administra- 

BabcodE,  (184^  10  Meta  525,  545,  tors  of  deceased  stockholders.    They 

where  the  court  said :   '*  If  a  person  are  chargeable  as  for  other  debts  of 

was  a  holder  of  stodc  at  the  time  of  their  intestates  in  their  representa- 

dissolution  of  the  charter  (sic),  al-  tive  capacity."    Fanning  v,  Insur- 

though  he  held  the  shares  as  oollat-  ance  Co.,  (1881)  87  Ohio  St.  839;  In 

era!  security,  or  as  trustees  for  other  re  Norwegian   Charcoal  Iron    Co., 

persons,  he  was  not  on  that  account  (1870)  L.  R.  9  Eq.  868 ;  Ejng*s  Case, 

exempted  from  individual  liability ;  **  (1871)  L.  R.  6  Ch.  196 ;  Newry  &c.  R. 

Fenwick's  Case,  (1849)  1  De  G.  &  Sm.  Co.  v.  Moss,  (1851)  14  Beav.  64 ;  Ship- 

557;  In  re  National  Financial  Co.,  man's  Case,  (1868)  L.  R.  5  Eq.  219; 

(1868)  L.   R   8  Cni.  791 ;  James  v.  Buchan's  Case.  (1879)  L.  R.  4  App. 

May,  (1873)  L.  R.  6  H.  L.  328 ;  In  the  Cas.  549;  CAiapman  &  Barker's  Case, 

Matter  of  the  Companies  Act,  (1863)  (1866)  L.  R.    8  Eq.  861 ;  .E^a;  parU 

4De  G.  J.  &a53;Chinnock*sCase,  Bugg,   2  Drew.  &  Sm.  452;   In  re 

(1860)  John.  (Eng.  Ch.)  714 ;  Pugh  &  Joint-Stock  Discount  Ck>.,  (1867)  L.  R. 

8harman*s  Case,  (1872)  L.  R  13  Eq.  8Ch.  119.  Cf.  Hemming  v.  Maddick, 

566.     In  Grew  v.  Breed,  (1846)  10  (1870)  L.  R.  9  Eq.  175 ;  Holyoke  Bank 
17 
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show  that  he  holds  merely  as  trustee.^    While  the  liability  of 

an  executor  or  administrator  is  limited  to  the  extent  of  the 
trust  estate,'  and  only  becomes  personal  through  his  paying 
away  its  assets  without  making  provision  for  payments  on  the 

V,  Burnham,  (1858)  11  Cush.  188.  daughter  executrixes,  and  devised 
But  see  Cutting  v,  Damerel,  (1882)  to  them  real  estate,  The  widow  re- 
dd N.  Y.  4i0,  415,  and  Shipman's  ceived  dividends  on  the  shares  and 
Case,  L.  R.  5  Eq.  219.  died;   and  afterward,  on  the  com- 

1  Hemming  v,  Maddick,  (1870)  L.  pany  being  wound  up,  the  daughter 

B.   9  Eq.   175 ;    Ex  parte   Oriental  and  her  husband  were  placed  on  the 

Commercial  Bank,  (lb68)  L.  R.  8  Ch.  list  of  contributories  in  right  of  the 

791 ;  Holt's  Case,  (1851)  1  Sim.  (N.  S.)  daughter  as  executrix  of  her  father. 

889 ;  In  re   International   Contract  The  Vice-Chancellor  held  that  a  call 

Co.,   Ind's  Case,  (1872)  L.  R.  7  Ch.  was  properlj  made  upon  the  daugh- 

485 ;  Lumsden  v,  Buchanan,  4  Kacq.  ter  and  her  husband   payable  out 

950 ;  Muir  v.  City  of  Glasgow  Bank,  of   the   testator's    personal    assets, 

4  App.  Cas.  887.    See  also  the  Qlas-  whether  the  conduct  of  the  execo- 

gow  Bank  Cases,  4  App.  Cas.  547.  trixes  in  suffering  their  testator's  as- 

^Ex  parte  Hall,  (1849)  1  Mac.  &  sets  to  remain  in  the  company  was 
O.    809;    Hamer's    Devisee's    Case,  a  breach  of  trust  or  not;  and  see- 
(1852)  2  De  G.  M.  &  G.  866;  Robin-  ondly,  on  its  appearing  that  the  per- 
son's Executors'  Case,  (1856)  6  De  G.  sonal  assets  had  been  fully  adminis- 
M.  &  G.  572;  Ness  v.   Armstrong,  tered,  the  daughter  and  her  husband 
(1849)  8  De  G.  &  Sm.  88,  n. ;  Buchan's  could  not  be  put  on  the  list  in  re- 
Case,  (1879)  L.  R.  4  App.  Cas.  549;  spect  of  her  being  a  devisee ;  In  re 
Hoare's  Case,  (1862)  2  John.  &  H.  North   of   England    Banking   Ca» 
229 ;  Bulmer's  Case,  83  Beav.  438 ;  Thomas'  Case,  (1849)  1  De  G.  &  8m. 
In  re  North  of  England  Joint-Stock  579;  Baird's  Case,  (1870)  L.  R.  5  Cb. 
Banking    Co.,    Gouthwaite's  'Case,  725;    Stewart's   Trustee   v,    Evans, 
(1850;  8  De  G.  &  Sm.  258.  where  it  (1871)  9  Scotch  Ct  of  Ses.  Cas.  (8d 
was  held  that,  as  the  executrix  had  Series)  810;  Evans  v.  Coventry,  (1856) 
participated  in  the  profits  by  receiv-  25  L.  J.  Ch.  489 ;  Blakeley's  Case, 
ing  a  dividend,  it  was  unreasonable  (1850)  18  Beav.  188;  Ex  parte  Gouth- 
to  attribute  to  her  and  the  directors  waite,  (1851)  3  Mac.  &  G.  187;  Ex 
the  intention  that  she  was  not  to  be  parte  Doyle,  (1850)  2  Hall  &  Twells. 
liable  to  contribute  to  the  losses  in  (Eng.  Ch.)  221 ;  Grew  v.  Breed,  (1846) 
some  manner ;  but  gucsre,  whether  10  Mete.  569,  576,  cited  and  quoted 
she  should  be  a  contributory  person-  eupra;   New  England  Commercial 
ally  or  as  executrix ;  Taylor  v,  Tay-  Bank  v.  Stockholders  of  the  New- 
lor,  (1870)  L.  R.  10  Eq.  477 ;  Alexan-  port  Steam  Factory,  (1859)  6  B.  L 
der's   Case,  (1871)    15  Sol.   J.  788;  154;  Crandall  v.  Lincoln,  (1884;  53 
Hamer's  Case,  (1850)  2  De  G.  &  Sm.  Conn.  78;  Bailey  v.  Hollister,  \lSm\ 
279,  where  a  shareholder  in  a  joint-  26  N.  Y.  112;  Chase  v.  Lord,  (1879) 
stock  company  bequeathed  his  per-  77  N.  Y.  1 ;  Witters  v.  Sawle:),  (ItWo) 
sonal  estate  to  his  wife  for  life  and  25  Fed.  Rep.  168.     Cf.    Schouler  od 
after  her  death  to  his  daughter  ab-  £bceoutors,  §880;  New  York  Laws 
solutely    (subject    to    certain    pay-  of  1850,  ch.    140,   §  11;  New  York 
ments),  and  appointed  his  wife  aud  Laws  of  1848,  ch.  40,  §  18.    But  see 
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stock,'  or  through  accepting  a  transfer  into  his  own  name ; ' 
the  rule  is  otherwise  in  the  case  of  ordinary  trustees,  whose 
liability  is  personal  and  not  restricted  to  the  funds  of  the 
trust  estate,'  unless  so  limited  by  statute,  as  in  New  York* 
and  under  the  federal  act  relating  to  trustees  of  stock  in  the 
national  banks.^  A  trustee  may,  however,  avoid  personal  lia- 
bility by  stipulating  against  it  at  the  time  of  accepting  the 
trust.*  The  rule  as  to  the  personal  liability  of  trustees  applies 
as  well  to  those  holding  stock  for  the  benefit  of  the  companj' 
as  to  other  ordinary  trustees.''    Two  or  more  trustees  of  the 

Child  V,  Ck>ffin,  17  Mass.  64;  Qray  v.  Cas.  887;  Qrow  t7.   Breed,  (1846)  10 

Cofan,  9  Cash.  200;  Ripley  V;  Samp-  Mete.   669,  576,    cited   and   quoted 

son,  10  Pick.  871 ;  Andrews  17.  Cal-  supra.    Cf,  Sayles  t7.  Bates,  (1886) 

lendar,  18  Pick.  484 ;  Dane  v,  Dane  15  R  I.  842. 

Manuf.  Co.,  14  Gray,  489.  <  N.  Y.  Laws  of  1850,  ch.  140,  §  11 ; 

*  Taylor  v.  Taylor,  (1870)  L.  R.  10  N.  Y.  Laws  of  1848,  ch.  40,  §  13. 

Eq.  477;  Jeflfreys  v.  Jeflfreys,  (1871)  »U.  S.  Rev.  Stat.,  g§  5151,  5162; 

24  L.  T.  Rep.  (N.  S.)  177.     C/.  Stew-  Davis  v.  Essex  Baptist  Soc.,  (1877)  44 

art*s   Trustees   v.    Evans,   (1871)   9  Ck>nn.  582;  Irons  v.  Manufacturers' 

Scotch  Ct.  Ses.  Cas.  (3d  Series)  810;  National  Bank,  (1884)  6  Biss.  801. 

Witters  v,  Sawles,  (1885)  25  Fed.  Rep.  «  Saunders'  Case,  (1864)  2  De  G.  J. 

168.  &  S.  101 ;  Gray's  Case,  (1876)  1  Ch. 

« Alexander's  Case,  (1871)  16  Sol.  Div.    664;    In   re    Citj   Terminus 

J.  788.    An  executor  accepting  new  Hotel  Co.,  (1872)  L.  R.  14  Eq.   10. 

shares  can  not  have  recourse  upon  Cf.  Chapman  &  Barker's  Case,  (1866) 

the  estate  if  held  liable  upon  thera.  L.  R  8  Eq.  861. 

Feamside  &  Dean's  Case,  (1866)  L.  ?  Preston  v.  Grand  Collier  Dock 

R.  1  Ch.  231 ;  Spence's  Case,  (1853)  Co.  11  Sim.' 827;  In  re  Ennis  &c.  Ry. 

17  Beav.  208;  Jackson  v.  Turquand,  Co.,  8  L.  R.  Ir.  187;  Cree  v.  Somer- 

(1866)  L.  R  4  H.  L.  805;  Mallorie's  vail,  4  App.  Cas.  648;  In  re  Interna- 

Caae,  (1867)  L.  R  2  Ch.  181.     Cf.  tional    Contract    Co.,    Ind's   Case. 

RusseU's  Executor's  Case,  (1871)  15  (1872)  L.  R  7  Ch.  485 ;  Hoare's  Case, 

Sol.  J.  790.    If  the  executor  does  (1862)  2  Johns.  &  H.  229;  Ex  parte 

not  have  the  shares  transferred  into  Henderson,    19   Beav.    107;   Eyre's 

his  own  name,  he  is  entitled  to  a  Case,  81  Beav.  177;  Munt's  Case,  22 

reasonable  time  to  find  a  purchaser  Beav.  55 ;  Richmond's  Case,  8  De  G. 

who  will  take  a  transfer  of  them.  &  Sm.  96;  /n  re  Vale  of  Neath  and 

Buchan's  Case,  (1879)  L.  R  4  App.  South  Wales  Brewery  Co.,  8  DeG.  & 

Cas.  549, 588.  See  also  In  re  Cheshire  Sm.  244.    Cf.  Sanger  v.  Upton,  (1876) 

Banking  Ck).,  (1886)54  L.  T.  Rep.  558.  91  U.  S.  56,  60;  Wilson  t?.  /roprie- 

» Chapman's  Case,   (1866)  L.  R  3  tors  of  Central  Bridge,  (1870)  9  R  I. 

Eq.  361;  In  re  British  &  Foreign  590;  In  re  Empire  aty  Bonk,  (1858) 

Cork  Co.,  Leifchild's  Case,  (1865)  L.  18  N.  Y.  199,  226;  AUibone  v.  Hager, 

R  1  Eq.  281 ;  Hoare's  Case,  (1862)  2  46  Pa.  St.  48;  Crandall  v.  Lincoln, 

John.  &  H.   229 ;  Muir  v.   City  of  (1884)  52  Conn.  73 ;  In  re  St.  Maryle- 

Glasgow  Bank,  (1879)  L.  R  4  App.  bone  Banking  Co.,  (1849)  5  De  G.  & 
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same  stock  are  jointly  liable  thereon.^  But  when  the  regis- 
tration is  in  the  name  of  one  of  the  trustees  *'  and  others,"  the 
entry  is  not  prima  faoie  evidence  against  the  others,  their 
ii4mes  not  appearing  therein.^ 

§  137.  (f)  Agents. —  An  agent  whose  name  appears  on  the 
company's  books  as  the  holder  of  his  principal's  shares  may  be 
rendered  liable  thereby  to  corporate  creditors.'  Thus  where 
a  bank  purchased  shares  of  stock  as  a  broker  for  a  customer 
and  took  the  transfer  into  its  own  name,  it  was  held  to  assume 
the  liability  of  a  stockholder,  and,  as  between  itself  and  the 
corporation  and  those  claiming  through  the  corporation,  to  be 
estopped  from  denying  the  liabilities  incident  to  that  relation/ 
The  creditors,  however,  may  elect  to  hold  either  the  principal 
or  the  agent  liable.*  If  they  recover  from  the  agent,  he  has, 
of  course,  as  in  other  cases  of  liability  in  a  representative 
capacity,  his  remedy  over  against  his  principal  for  the  loss 
sustained.^ 

§  188.  (j)  Infants. —  A  person  who  has  become  a  share- 
holder during  his  minority  but  who  repudiates  the  shares 
either  before  attaining  majority  or  within  a  reasonable  time 
thereafter,  can  not  be  subjected  to  liability  thereon.^    The 

Sm.  21;  In  re  National  Finandal  Co.,  (1847)    10  Q.   R  935;   Hart's  Case, 

(laeS)  L.  B.  8  Ch.  791;  Chapman  &  (1868)  L.   R.    Eq.  512;  In  re  Nor- 

Barker*B  Case  (1866)  L.  R  3  Eq.  361.  wegian  Charcoal   Iron   Ca,    (1870) 

1  Cunningham  v.  City  of  Glasgow  L.   R.  9  Eq.    368 ;   Ebbett's    Case, 

Bank,  (1879)  L.  R.  4  App.  Cas.  607 ;  (1870)   L.    R.    6   Ch.    802 ;   Baker's 

OriBwoldv.  Seligman»  (1880)  72  Mo.  Case,  (1871)  L.  R.   7  Ch.  116;  Wil- 

lia  son's  Case,  (1869)  U  R.  8  Eq.  240; 

>  Birkenhead     Ac.     By.    Ca    v.  Dablin  &o.  Ry.  Co.  t7.  Black,  (1852) 

Brownrigg,  4  Ex.  426.  8  Ek.  181.    Qf.  Birkenhead  Ac.  By. 

sCrandeU   v.    LincolB,   (1^84)   62  Co.   v.  Pilclier,  (1850)  5  Exch.  84; 

Conn.  73.  '*  Liability  of  Infants  on  Sofascrip- 

4  McKim  o.  Glenn,  (1887)  66  Md.  tion  of  Sliares,"  4  Ir.  Jar.  89.    In 

479.  Newty  &  E.  Ry.  Co.  u  Coombe^  (1849) 

ft  Burr  V.  Wilcox,  (1860)  22  N.  T.  8  Ex.  565,  578,  the  court  said:   "  He 

551 ;  StoTer  v.  Flack,  (1864)  80  N.  T.  became  a  shareholder  by  contract 

64.    Cf.  Ghrangers'  Market   Ca    v,  during  infancy  and  daring  infancy 

Vinson,  6  Oregon,  172.  he  disaffirmed  the  contract;  there- 

^  Orr  t7.  Bigelow,  (185Q  14  N.  T.  fore,  in  my  opinion,  he  ceased  to  be 

666;  affirming  a  a  (1854)  20  Barb.  dl.  a  shareholder  liable  to  be  sued  for 

TGork  &a  Ry.  Ca  «•  Casenove,  calls." 
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reasonableness  of  the  time  is  a  question  of  fact^  Holding 
the  shares  for  six  months  after  majority,  together  with  the 
fact  of  selling  a  part  of  them,  has  been  held  to  estop  a  share- 
holder from  repudiating  the  transaction  whereby  he  acquired 
them.'  When  the  winding  up  of  the  company  occurs  just 
before  or  just  after  his  becoming  of  age,  he  need  not  expressly 
repudiate  the  shares  in  order  to  escape  liability  upon  them.* 

§  1 39.  (k)  Married  women. —  The  competency  of  a  married 
woman  to  take,  hold  and  transfer  shares  of  stock  is  governed 
by  the  law  of  her  domicile,  and  to  that  law  also  recourse 
must  be  had  to  determine  the  respective  liabilities  of  the  hus- 
band and  wife  upon  shares  standing  in  her  name.^  Where  a 
married  woman  has  power  to  became  a  stockholder,  she  is 
generally  subject  to  the  liabilities  incident  thereto,*  whether 
existing  at  common  law  or  created  by  statute.'  Thus  the 
federal  statute^  providing  that  ^^the  shareholders  of  every 
national  banking  association  shall  be  held  individually  re- 
sponsible, equally  and  ratably  and  not  one  for  another,  for  all 
contracts,  debts  and  engagements  of  such  association,  to  the 
extent  of  the  amount  of  their  stock  therein,  at  the  par  value 
thereof,  in  addition  to  the  amount  invested  in  such  shares," 
includes  a  married  woman,  and  her  separate  property  can  be 

^In     re    Ck>ntraot    Corporation,  800.    In  England  she  is  capable  of 

Baker's  Case,  (181)  L.  R.  7  Ch.  115;  being  a  transferee  of  stock.    Angatf 

In  re  Norwegian  Charcoal  Iron  Co.,  Case,  1  De  G.  &  Sm,  ($60;  Johnson  t). 

HitcheU's  Case.  (1870)  L.  R.  9  £q.  Gallagher,  8  De    G.   F.  &  J.  494; 

8<(8;  Ebbett's  Case,  (1870)  L.  R.  5  Ch.  Mrs.  Matthewan's  Case,  L.  R.  8  Eq. 

803;  Harts'flCase,  (1868)  L.  R.  6  Eq.  781;  Suard's  Case,  1  De  G.  F.  &  J. 

Sia  638 ;  .Queen  v.  Carmat;ic  R.  Co.,  L.  R. 

s  Lnmsden's  Case,   (1868)  L.R.4  8Q.B.299.    So  also  in.  New  York, 

Ch.  81,  where  the  court  said :  *'  l^e  unless  the  charter  of  the  corporation 

transaction    originally   appears    to  forbid  it.    In  re  Reciprocity  Bank, 

have  been  voidable,  not  void ;  for  a  22  N.  Y.  9. 

deed  wiU  pass  an  interest  to  an  in-  <^  Saylee  r.  Batee,  (1886)  15  R.  L  842. 

fant,  even  when  coupled  with  a  lia-  *  Witters  v.  .Sowles,  (1887)  82  Fed. 

bility,  if  it  be  for  his  benefit  to  ao-  Rep.  767 ;  Anderson  v.  Line,  14  Fed. 

cept  it."  Rep.  406 ;  Keyaer  v.  Hitz,  2  Maokey, 

*In  re  Norwegian  Charcoal  Iron  473;  In  re  Reciprocity  3ank,  22  N. 

Co.,  Mitcheirs  Caae,  (1870)  L.  R.  9£q.  Y.  9;  Sayles  v.  Bates,  16  R,  I.  824; 

863.  Simmons  v.  Dent,  12  Ma  App.  288. 

«HU1 17.  Pine  River  Bank,  46  N.  H.  ^U.  S.  Rev.  Stat,  §  6161. 
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charged  with  an  assessment*  But  where  stock  was  entered 
on  the  company's  books  by  authority  of  a  director  in  the 
name  of  his  wife,  be  afterwards  voting  and  representing  the 
shares,  and  it  did  not  appear  that  she  authorized  or  ratified 
his  acts,  or  received  any  dividends,  or  claimed  any  interest  in 
them,  it  was  held  to  be  error  to  charge  her  separate  estate 
with  the  debts  of  the  company  to  the  amount  of  stock  thus 
standing  in  her  name.'  In  England,  the  husband  is  liable 
upon  shares  owned  by  his  wife  at  the  time  of  marriage,'  or 
accepted  by  her  as  a  legacy  after  marriage.*  But  his  liability 
is  only  for  the  debts  of  the  company  subsequently  incurred.* 

§  140.  Priority  between  creditors.— The  personal  liability 

of  shareholders  enures  for  the  benefit  of  all  the  creditors 
alike.^  The  unpaid  subscription  to  the  capital  stock  being  a 
trust  fund  for  the  payment  of  the  debts  of  the  corporation,  all 
the  creditors  of  the  corporation  are  entitled  to  share  in  this 
fund  ratably.^  A  judgment  creditor  has  no  priority  over 
others,^  and  can  not  by  motion  under  the  statute  against  a 
stockholder,  deprive  a  creditor  at  large  of  the  benefit  of  an 
action  begun  against  the  same  stockholder.*  Kor  can  one 
creditor  gain  any  priority  by  filing  his  motion  for  execution 
against  a  stockholder  before  the  return  day  of  the  execution 
against  the  corporation.**  Neither  have  mortgagees  of  all  the 
property  and  effects  of  the  company  any  priority  over  unse- 
cured creditors  in  the  uncalled  balance  due  from  the  stock- 
holders  upon  their  shares.**  But  in  jurisdictions  where  creditors 

&  Witters  v.  Sowlee,  (1877)  83  Fed.  9  McDonneU  v.  Alabama  Gold  life 

Rep.  767.  Ins.  Co.,  (1880)  85  Ala.  401. 

SLongdale  Iron  Ck>.  v.  Poiperoy  i^  Donnelly    v.  Mulball,  (1884)  18 

Iron  Co.,  (1888)  34  Fed.  Rep.  448.  Mo.  App.  180. 

*  Burlinson's  Case,  8  De  Q.  &  Sm.  10  Marks  v.  Hardy,  (1886)  86  Ma 

18;  Sadler's  Case,  8  De  G.  &  Sni.  86;  283. 

White's  Case,  8  De  Q.  &  Sm.  157.  ^i  Dean  v.  Biggs,  (1881)  36  Hun,  182; 

4  Thomas  V.  City  of  Glasgow  Bank,  Hill  v.  Reid,  16  Barbw  380;  Harlboi 

<1870)  6  Scotch  Ct  of  Sess.  (4th  Se-  v.  Root,  13  How.  Pr.  511;  Hurbert 

4ies)  607.  V.  Carter,  31  Barb.  331 ;  New  Jeney 

s  Klahfs  Case,  8  De  G.  &  Sm.  310;  Midland  Ry.  Co.  v.  Strait,  85  N.  J. 

Butler  V.  Cumpston,  L.  R.  7  Eq.  16.  833;  Miller  v.  Maloney,  8  B.  Mon. 

.    «  McDonnell  V.  Alabama  Gold  life  105;  Hill  v.  Rogers,  60  Mich.  294; 

Ins.  Co.,  (1880)  85  Ala.  401.  Pickering  v.  Ilfracombe  Ry.  Co.,  87 

<  Wetherbee  v.  Baker,  (1883)  85  N.  L.  J.  £.  P.  118;  King  v.  Marshall,  33 

J.  Eq.  601.  Beay.  665 ;  lishman's  Claim,  88  L.  T. 
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may  bring  separate  actions  against  individual  shareholders  to 
enforce  their  statutory  liability,  priority  witlv  respect  to  the 
shareholder  sued  may  be  acquired  by  the  creditor  who  first 
institutes  proceedings.^ 

§  141.  Contribution  between  members* —  Shareholders 
who  have  been  required  to  pay  to  creditors  of  the  company 
more  than  their  pro  rata  of  the  corporate  indebtedness  are 
entitled  to  contribution  from  the  other  shareholders  and  may 
recover  from  them  either  by  a  bill  in  equity  filed  for  that  pur- 
pose,' or  by  a  cross- bill  in  the  creditors'  suit  itself.*  Oontribu- 

Bep.  N.  8.  759;  Downie  v.  Hoover,  64  Ind.  449;  Ward  v.  Polk,  70  Ind. 

12  Wis.  174;  s.  a  78  Am.  Dec.  780;  809;  O'Reilly  i;.  Bard.  (1884)  105  Pa. 

J!a?  parU  Stanley,  83  L.  J.  Ch.  535.  St.  569,  holding  that  a  stockholder 

CJ.  Morris  v.  Cheney,  51  Dl.  451.  who  pays  a  judgment  against  the 

iSee  note  to  Thompson  v.  Reno  corporation,  as  provided  by  the  Penn- 

Sahrings  Bank,  8  Am.  St.  Rep.  869;  sylvania  Act  of  AprU  7,  1849,  and 

Ck>le  V.  Butler,  43  Me.  401 ;  Ingalls  v.  its  supplements,  is  entitled  to  take 

Cole,  47  Ma  580,  541;  Jones  v.  Welt-  an  assignment  of  the  judgment  and 

berger,  62  Ghu  575 ;  Lowry  v.  Parsons,  to  enforce  execution  against  stock- 

52  G(a.  856;  Thebus  v.  Smiley,  110  holders  who  were  parties  defendant 

HL  816.    But  in  Chicago  r.  Hall,  in  the  action ;  but  that  he  can  not 

(1888)  108  lU.  842,  where  certain  cred«  bring  assumpsit  against  stockholders 

iters  of  a  bank  instituted  suits  at  law  not  parties  to  enforce  contribution; 

against  stockholders  on  their  liabil-  Millandon  v.  New  Orleans   R.  &c. 

tty,  it  was  held  that  the  mere  institu-  Co.,  (1848)  8  Robw  (La.)  488 ;  Jndson 

tion  of  such  suits  gave  to  the  plaint-  v.  Rossie  Galena  Ca,  9  Paige,  698, 

iffs  therein  no  prior  lien  on  funds  608;  s.  c.  88  Am.  Dec.  569;  Farrow 

which  came  afterwards  to  the  poe-  v.  Bivings,  (1866)  18  Rich.  Eq.  26; 

session  of  the  court,  although  the  Matthews  v.  Albert,  (1866)  24  Md. 

reason  why  judgments  were  not  re-  527 ;   Perkins  v.   Sanders,  56  Miss, 

covered  was  that  the  plaintiffs  were  788;  Stewart  v.  Lay,  (1877)  45  Iowa, 

enjoined  from  prosecuting  their  suits  604 ;  Hadley  v,  Russell,  (1860)  40  N.  H. 

to  judgment.  109;  Erickson  v.  Nesmith,  (1866)  46 

s  Thompson  v.  Meisser,  (1884)  108  N.  H.  871;  Masters  t7.  Rossie  Lead 

HI.  859;  s.  C.  9  Bradw.  868;  Matchez  Mining  Co.,  (1845)  2  Sandf.  Oh.  801; 

V.  Neiding,  72  N.  Y.  100;  Garrison  Beers  r.  Waterbury,  8  Boew.  896; 

u  Howe,  17  N.  Y.  458,  468;  Stover  Middletown  Bank  v.  Magill,  (1823)  5 

9.  Flack,  (1864)  80  N.  Y.  64;  Aspiii-  Conn.  28,  61;  Brinham  v.  Weilera- 

wall  V.  Sacchi,  57  N.  Y.  881;  Aspin-  burg  Coal  Co.,  (1864)  47  Pa.  St.  48; 

waU  v.  Torrance,  (1870)  1  Lans.  881 ;  dark  v.  Meyers,  11  Bosw.  896. 
Sleev.  Bloom,  (1822)19  Johns.  456;       <  Hatch  v.   Dana,  101  U.  S.  206; 

Marsh  v.  Burroughs,  (1871)  1  Woods,  Holmes     v,     Sherwood,    (1881)    8 

468;  Holmes  v.  Sherwood,  (1881)  8  MoGrary,  405;  Wood  v.  Dummer.  3 

McCrary,  405;  Wincock  r.  Turpin,  Mason,  807;  Marsh  t7.  Burroughs,  1 

(1880)  96  lU.  186;  Polk  v.  Reynolds,  Woods,  468;  Masters  v.  Rossie  Lsad 
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tioQ  may  be  enforced  as  well  where  the  amoaat  paid  was  in 
discharge  of  a  statutory  liability  as  where  it  was  apon  the 
balance  due  for  the  unpaid  subscription.^  And  in  suits  for 
contribution  brought  within  the  State,  it  is  immaterial  whether 
the  statutory  liability  be  contractual  or  penal.'  But  non-resi- 
dent shareholders  can  not  be  called  upon  to  contribute  on  the 
ground  of  having  been  relieved  of  a  common  burden,  when 
the  liability  discharged  is  in  the  nature  of  a  penalty,  statutes 
of  that  character  having  no  extra-territorial  effect.' 

§  142.  Effect  of  increase  and  redaction  of  tlie  capital 
stocli. —  A  reduction  of  the  capital  stock  of  a  cooipany  does 
not  relieve  the  shareholders  from  liability  to  prior  corporate 
creditors,  whether  the  reduction  be  made  by  decreasing  the 
par  value  of  the  shares  or  by  a  dimunition  of  their  number.^ 
Credit  extended  to  a  corporation  after  a  reduction,  however, 
is  presumed  to  have  been  given  upon  the  faith  of  the  capital 
so  reduced.*    A  statute  imposing  a  liability  upon  shareholders 

Mining  Co.,  (1845)  2  Sandf.  Cb.  801 ;  Palfrey  v.  Paulding,  7  La.  Ann.  863; 

Hodges  V,   Silver  Hill  Mining  CkK,  Hepburn  t7.  Exobange  &c.  Co.,  4  La. 

(1881)  9  Oregon,  200;  Hadley  v.  Bus-  Ann.  87.    In  the  case  of  In  re  State 

sell,  (1860)  40  N.  H.  109;  Uinsted  v.  Ins.  Co.,  (1883)  14  Fed.  Bep.  28,  it 

Buskirk,  (1866)  17  Ohio  St.  118.    See  appeared  that  the   corporation  re- 

also  New  York  Code  of  Civil  Pro-  duced  its  capital  stock,  ot  wbich 

cedure,  §§  1791,  1794.     Cf,  Andrews  twenty-four  per  cent,  only  had  been 

V.   CoUender,  (1888)  18   Pick.    484.  paid  in,  and  issued  paid  up  oertifi- 

Ghray  t;.  Coffin,  (1852)  9  Cush.  192;  cates  based  upon  the  new  valuation. 

Sutton's  Case,  (1850)  8  De  Q.  &  Sm.  Afterwards  the  corporation  became 

262.  bankrupt  and  the  assignee  paid  a 

1  American  File  Co.  v.  Garrett,  110  forty  per  cent,  dividend  to  creditors 

n.  S.  288 ;  Garrett  v.  Sayles,  1  Fed.  generally,  from  assets  realized  upon 

Rep.  875,  and  cases  cited  8uprcL  without  calling  on  the  stockholdenu 

s  Sayles  v.  Brown,  (1889)  40  Fed.  It  was  held  that  as  to  debts  con- 
Rep.  8;  s.  o.  7  Ry.  &  Corp.  L.  J.  2.  tracted  before  the  reduction  of  the 
Cf.  Flush  V,  CV)nn,  109  U.  S.  871.  capital  stock,  those  who  wei'e  stock- 

*  Sayles  t;.  Brown,  (1889)  40  Fed.  holders  at  that  time  were  liable  be- 
Rep.  8 ;  8.  a  7  Ry.  &  Corp.  L.  J.  2.  yond  the  amount  of  their  twen^- 
Vide  infra,  §  150.  four  per  cent,  payment;  while  as  to 

^In  re  State  Ins.  Co.,  (1888)  11  debts  afterwards  contracted,  those 

Biss.  801 ;  8.  a  14  Fed.  Rep.  28 ;  N.  Y.  stockholders  were  to  be  considered 

Laws  of  1878,  ch.  264,  §  1 ;  Dane  v.  as  having  paid  up  their  subscrip- 

Young,  (1872)  61  Me.  160;  Bedford  tions,  but  that  they  should  take  no 

R.  Co.  V,  Bowser,  48  Pa.  St.  29.  benefit  from  the  forty  per  cent  pay* 

*  Cooper  v.  Frederick,  9  Ala.  742 ;  ment  by  the  assignee,  as  this  shoold 
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to  an  amount  equal  to  their  stock,  over  and  above  what  they 
owe  upon  their  subscriptions,  until  the  whole  amount  of  the 
capital  stock  of  the  company  shall  have  been  paid  in,  applies 
as  well  to  oases  where  the  capital  stock  has  been  increased  as 
where  it  is  the  original  capital  that  remains  unpaid.^  But 
where  the  original  capital  is  fully  paid  in  and  the  certificate 
recorded,  the  liability  is  ended  thus  far,  and  is  not  revived  as 
to  stockholders  to  the  original  stock  by  reason  of  delinquency 
on  the  part  of  holders  of  the  increased  stock.'  The  takers  of 
the  new  stock  can  not  avoid  liability  b}"^  pleading  that  the 
whole  amount  of  the  increase  has  not  been  subscribed  for,  as 
one  may  do  in  case  of  a  subscription  to  the  original  stock.' 
Technical  objections  to  the  validity  of  the  contract  of  sub- 

have  been  made  primarily  to  credit-  construction  which  would  put  it  in 

ors  who  could  not  resort  to  the  lia-  the  power  of  thoee  holding  a  major- 

biiity  of  the  stockholders.  ity  of  the  stock,  many  of  them,  per- 

1  Chubb  V.  Upton,  (1877)  96  U.  S.  haps,  as  was  the  fact  in  this  case, 

665 ;  Weaver  v.  Mndgett,  (iOSi)  95  themselves  personally  responsible  by 

N.  Y.  295;  Delano  v.  Butler,  (1886)  indorsement  and  otherwise  for  the 

118  U.  S.  684.  bulk  of  the  company's  large  indebt- 

*  Veederv.  Mudgett,  95N.  Y.  295;  edness,  by   voting    an  increase   of 

Ruger,  GL  J.,  and  Andrews,  J.,  dis-  capital  by  the  issue  of  partially  paid 

senting.    See  also  Sayles  v.  Brown,  up  stock,  to  impose  a  ruinous  burden 

(1889)  40  Fed.  Rep.  8 ;  B.  a  7  By.  &  upon  stockholders  whose  individual 

CSorp.  L.  J.  2,  construing  ^  L  Be  v.  liability  had  once  ended.    The  rea- 

Stat.  ch.  128,  §  1,  which  is  similar  to  soning  of  the  opinion  of  the  court  of 

the  New  York  Act  of  1848,  the  court  appeals  of  New  York  in  Veeder  v, 

saying:  *'  The  filing  of  the  certificate  Mudgett,  95  N.  Y.  295,  is  to  us  very 

in  the  township  of  North  Providence  convincing,   and  the  judgment  of 

on  July  19, 1864,  ended  the  contract-  that  court  upon  a  similar  statute, 

ual  individual  liability  of  the  stock-  but  under  which  the  stockholders 

holders  under  the  first  section  of  the  could  only  be  held  to  an  amount 

law  as  to  the  debts  thereafter  con-  equal  to  the  par  value  of  each  one*s 

tracted ;  and  one  question  in  this  stock,  was  that  holders  of  the  origi- 

case  is  whether  as  to  those  who  never  nal  stock  were  not  liable,  and  that 

took  the  new  stock  their  individual  the  liability  rested  solely  upon  the 

liability  was  revived  by  the  issuing  holders  of  the  new  stock,  and  only 

of  the  new  stock,  supposing  its  issue  to  the  extent  of  their  holdings  of 

to  have  been  valid,  and  as  to  which  that  new  stock.'* 

no  certificate  was  or  could  be  filed.  'Nutter  v.  Lexington  &c.  B  Co., 

In  construing  a  statute  so  harsh  and  6  Gray,  85;  Clarke  v.  Thomas,  84 

80  destructive  of  the  very  purposes  Ohio  St.  46.    C/.  Beach  on  Bailways, 

of  incorporation,  it  does  not  seem  to  §§  105,  106,  107 ;  Belton  Compress 

OS  we  should,  if  avoidable,  give  it  a  Co.  v.  Sanders,  70  Tex.  699. 
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scription  are  regarded  in  such  cases  unfavorably.^  It  is  idle 
to  deny  that  the  company  has  taken  the  measures  required  by 
law  to  complete  its  increase  of  capital,  where  the  holder  of  the 
shares  by  receiving  his  certificates  and  entering  into  engage- 
ments with  the  company,  waived  the  right  to  object  to  any 
such  irregularity.'  If  it  be  conceded  that  its  increased  stock 
was  but  defacto^  and  that  it  could  have  been  annulled  or  sup- 
pressed by  the  attorney-general,  the  defendant  derives  no  aid 
from  the  admission.  He  must  perform  the  engagements  he 
has  made.* 

1  Kansas  City  Hotel  Co.  v.  Hunt,  418;  In  re  Miller's  Dale  Co.,  81  Oh. 

67  Mo.  120.  Diy.  211.    C/.  Morawetz  on  Corporir 

>  Pullman  v.  Upton,  96  TJ.  a  829;  tions,  (2d  ed.)§g  761, 767;  Thompson 

Chubb  V,  Upton,  (1887)  96  U.  S.  665,  on  Liability  of  Stookholdezs,  §§  ^00 

668;  Veeder  v.   Mudgett,  95  N.  Y.  et  seq.,  407  et  «eg.   But  see  1  lindley 

295;  Sheldon  &o,  Co.  v.  Elckemeyer  on  Partnership,  (4th  ed.)  184;  and  8 

&c.'Co.,  90  N.  Y.  607,  612;  Kent  v.  Ibid.  1849. 

Quioksilver  Mining  Co.,  78  N.  Y.  159,       >  Pullman  v,  Upton,  96  U.  a  829; 

187;  Aspinwall  v,  Saochi,  57  N.  Y.  Chubb  v,  Upton,  96  U.  a  665,  668; 

821;  Buffalo  &a  B.  Ca  v.  Cary,  26  In  re  Beoiprocity  Bank,  22  N.  Y.  9; 

N.  Y.  76;  Eaton  v.  Aspinwall,  19  N.  Kansas  City  Hotel  Go.  v.  Harris,  61 

Y.  119;  Upton  v.  Jaokson,  1  Flip.  Mo.  464 
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§  143.  Introduetory. —  At  oommon  law  the  shareholders 
of  oorporations  are  liable  for  the  debts  of  the  corporation  only 
so  far  as  they  may  have  agreed  to  contribute  to  the  capital 
stock.^  Properly  speaking,  this  is  not  a  personal  liability  to 
corporate  creditors  for  the  debts  of  the  company,  but  a  liabil- 
ity to  the  company  itself  upon  the  contract  between  them- 
selves and  it.'    No  further  liability  can  be  imposed  by  means 


1  Jackson  v.  Meek,  (1888)  87  Tenn. 
69;  S.  a  10  Am.  St.  Rep.  620. 

>  United  States  v.  Knox,  102  U.  S. 
422;  Terry  v.  Little,  (1879)  101  U.  a 
216«  217 ;  Knower  v.  Haines,  (1887)  81 
Fed.  Bep.  618;  Seymour  v.  Sturgess, 
(1862)26N.  Y.  184;Freelandt;.  HcCul- 
tongh,  (1846)  1  Denio,  414,  422;  &  a 
48  Am.  Dec.  685, 689,  saying, '  *  With- 
out the  provision  of  the  statute  there 
IB  no  legal  liability,  no  cause  of  ac- 
tion against  the  defendant,  assum- 
ing him  to  have  been  a  stockholder 
at  the  time  the    debt  was    con- 


tracted;** Smith  i;.  Huckabee,  (1876) 
63  Ala.  191 ;  Nimick  v.  Mingo  Iron 
Works,  (1884)  26  W.  Va  184;  Woods 
V.  Hicks,  7  Lea,  40 ;  Walker  v.  Lewis, 

(1878)  49  Tex.  128 ;  Jones  v.  Jarraan, 

(1879)  84  Ark.  828 ;  Bird  v.  Calvert,  22 
S.  C.  292;  South  Carolina  Manuf. 
Co.  V,  Bank  of  South  Carolina,  6 
Bich.  Eq.  227;  Inhabitants  of  Norton 
17.  Hodges,  (1868)  100  Mass.  241; 
Spear  v.  Grant,  16  Mass.  9;  Vose  r. 
Grant,  16  Mass.  606;  Trustees  v, 
Flint,  16  Met.  689;  Ward  v.  Gris- 
woldville  Manuf.  Co.,  16  Conn.  698; 
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of  by-laws,*  nor  by  a  resolution  of  the  trustees.*  Neither  can 
a  further  liability  be  created  by  the  words  "  individual  prop- 
erty of  stockholders  liable,"  on  the  face  of  the  corporate 
liabilities.'  It  can  arise  only  by  statute;  and  when  such  pro- 
vision is  made  it  can  be  enforced  only  as  therein  provided.* 
It  is  true  that  in  the  earl}^  turnpike  companies  of  Kew  England 
the  members  were  liable  to  assessment  beyond  the  amount  due 
on  their  stock;  but  the  shares  of  those  companies  had  no  fixed 
par  value;  and  the  member  might  escape  assessment  by  sub- 
mitting to  a  forfeiture  for  non-payment.*  But  an  additional 
personal  liability  to  corporate  creditors,  over  and  above  the 
amount  due  the  company  upon  their  subscriptions,  is  imposed 
by  statute  in  nearly  all  of  the  United  States.*  This  liability 
is  generally  limited  in  amount  to  an  additional  sum  equal  to 
the  par  value  of  the  shares  held  by  each  member.^  But  a  char- 
ter or  statutory  provision  that  the  members  shall  be  jointly 
and  severally  liable  for  all  debts  contracted  during  the  time 

Atwood  V,  Rhode  Island  ice  Bank,  Trustees  of  Free  Schools  v.  Flint,  18 

(1850)  1  R.  I.  876;  Warfield  Howell  Met.  589.    See  note  to  Thompson  v, 

&  Co.  t*.  Marshall  County  Canning  Reno  Savings  Bank,  8  Am.  St  Bep. 

Co.,  (1887)  72  Iowa,  666;  S.  0.  2  Am.  835. 

St.  Rep.  268,  where  it  was  held  that       <  Vincent  v,  (chapman,  10  Gill  &  J. 

shareholders  who  have  fully  paid  279. 

their  subscriptions  can  not  be  re-       >  Lowry  v.  Inman,  (1871)  46  N.  Y. 

quired  to  pay  an  additional  sum  to  119. 

corporate  creditors  by  reason  of  the       ^  Knower  v.  Haines,  (1887)  81  Fed. 

manager   of  the   company  having  Rep.  518 ;  Note  to  Thompson  t\  Reno 

made  use  of  a  letter  head  on  which  Savings  Bank,  8  Am.  St.  Rep.  885. 
the  capital  stock  was  stated  to  be       ^  Middlesex  Turnpike  Co.  v.  Swan, 

more  than  it  was  in  fact,  the  cred-  (1814)  10  Mass.  884 ;  S.  a  6  Am.  Dec 

itors  not  being  shown  to  have  relied  189. 

on  the  representation  in  extending       *  In  some  States,  however,  there 

credit  to  the  company ;  Adams  v.  are  constitutional  guaranties  against 

Wiscasset  Bank,  1  Me.  361 ;  s.  c.  10  the  enactment  of  such  statutes.  Ala. 

Am.   Dec.    88;    Dauchy  v.  Brown,  Const,  (1875)  art.  xiv,  §8;  West  Va. 

(1853)  24  Vt  197 ;  Salt  Lake  City  Nat.  Const. ,  (1872)  art  xi,  §  2 ;  Mo.  Const , 

Bank  V.  Hendrickson,  (1878)  40  N.  J.  (1875)    art.  xii,   §   9;  Neb.  Const, 

62 ;  Green  V.  Beckman,  (1881)  59  Cal.  (1876)  art.  xi,  §  4;  Stimson'a  Am. 

645 ;  French  v.  Teschmaker,  (1864)  24  Stat  Law,  (1886)  §  449;  Sohricker  «. 

Cal.  518;  Hampson  v,  Weare,  (1856)  Ridings,  65  Mo.  208;  Provident  Sav- 

4  Iowa,  18;  Shaw  v.  Boyland,  (1861)  ings  Ibist  v.  Jackson,  (1878)  62  Ma 

16Ind.  884.  652;  Miller  v,  Marion,  60  Mo.  55; 

1  Reid  V.  Eatonton  Manuf.  Co.»  40  Perry  v.  Turner,  (1874)  66  Ma  418. 
Ghi.   98;   &    a    2   Am.    Rep.    668;       ?  Fide  tn/ra,  g  152. 
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they  held  stock  in  the  company,  without  specif3nQg  the  ex- 
tent to  which  they  shall  be  liable,  is  held  to  impose  an  unlim- 
ited liability.^ 

§  1 44.  Constitutional  and  statutory  prOTisions. —  The  con- 
stitutional aud  statutory  provisions  of  the  various  States  re- 
lating to  the  liability  of  corporate  members  for  the  debts  of 
the  company  are  of  five  kinds:  First,  those  which  guaranty 
the  members  of  corporate  bodies  against  legislation  in  abro- 
gation of  the  common  law  rule  of  limited  liability,^  or  which 
merely  re-affirm  that  rule  by  declaring  them  liable  for  the 
amount  remaining  unpaid  on  their  stock  or  subscriptions ; '  sec- 
ond, those  which  impose  an  additional  liability  upon  the  con- 
tingency of  the  capital  stock  not  having  been  fully  paid  in ;  ^ 
third,  imposing  an  absolute  personal  liability  to  certain  classes 
of  creditors,  such  as  servants,  employees  and  material  men ;  ^ 
fourth,  imposing  an  absolute  liability  for  all  the  debts  of  the 
corporation,  limited,  however,  to  an  additional  amount  equal 

1  Patterson  v,  Wyomissing  Mantif .  stock   held  by  him,   (General  Rail- 

Ca,  (1861)  40  Pa.  St.  117.    Of.  Marsh  road  Act  of  1650,  N.  Y.  Laws  of  1850, 

V,  Burroughs,  1  Woods,  408;  Erick-  ch.  140,  g  10,  as  amended  by  Laws 

son  V.  Nesmith,  (1866)  46  N.  H.  371.  of  1854,  ch.  282,  §  16)  or  such  pro- 

*  See  constitutions  of  Alabama,  portion  of  that  sum  as  shall  be  re- 
West  Virginia,  Missouri  and  Ne-  quired  to  satisfy  the  debts  of  the  oom- 
braska,  cited  supra,  §  148.  So  also  pany.  1  N.  Y.  Rev.  Stat,  tit  8,  ch. 
N.  Y.  Laws  of  1888,  ch.  260,  §  28,  de-  18,  §  5.  See  also  infra,  §  151. 
dare  in  respect  to  stockholders  in  <  R.  I.  Key.  Stat  a  128,  g  1,  provides 
banking  corporations  other  than  na-  that  the  members  of  every  incorpo- 
tional  banks  (Laws  1888,  ch.  260,  §23)  rated  manufacturing  company  shall 
that "  no  shareholder  of  any  such  as-  be  jointly  and  severally  liable  for  all 
sociation  shall  be  liable  in  his  indi-  the  debts  of  the  company  until  the 
vidnal  capacity  for  any  contract,  whole  amount  of  the  capital  stock 
debt  or  engagement  of  such  associa-  fixed  by  the  charter,  or  by  vote,  shall 
tion,  unless  the  articles  of  association  have  been  paid  in,  and  a  certificate 
by  him  signed  shall  have  declared  thereof  made  and  recorded,  etc.  In 
that  the  shareholder  shall  be  so  lia-  Maryland  the  ordinary  statutory  lia- 
ble." But  see  Sherman  v.  Smith,  1  bility,  until  the  capital  stock  is  paid 
Black,  687,  in  regard  to  the  amend*  in,  makes  the  stockholder  liable  for 
ment  as  to  State  banks  issuing  notes,  unsubscribed  shares.  Hager  v.  Cleve- 

» In  New  York  it  is  provided  that  land,  (1873)  86  Md.  476.    Cf.  Morris 

each  stockholder  in  railway  corpo*  v.  Johnson,  (1871)  84  Md.  486. 

rations  shall  be  individuaUy  liable  to  » i^.  Y.  Laws  of  1875,  ch.  892,  §  8; 

corporate   creditors  to  an  amount  Mich.  Gonst.,  (1850)  art  zv,  §  7.  See 

equal  to  the  amount  unpaid  on  the  also  infra,  §g  167»  158. 
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to  the  par  value  of  the  shares  held  by  each ;  ^  or  limited  to  such 
a  proportional  amount  of  the  corporate  debts  as  the  shares 
held  by  each  bear  to  the  whole  subscribed  stock;'  and  fifth, 
abrogating  entirely  the  rule  of  limited  liability.* 

§  1 45.  Constitatlonal  prorlsions^  when  not  self-enforc- 
ing.—  Constitutional  provisions  declaring  in  general  terms  that 
shareholders  shall  be  individually  and  personally  liable  each 
for  his  proportion  of  the  corporate  liabilities,  without  specify- 
ing the  extent  of  the  liability,^  or  which,  while  designating 
the  amount  of  liability,  indicate  that  the  creditors'  remedy 
"  shall  be  provided  by  law,"  •  are  not  self-enforcing,  and  legis- 
lative action  is  necessary  to  render  them  effective. 

§  146.  Gonstitntlonality  of  statates. —  When  the  consti- 
tution of  a  State  declares  that  shareholders  shall  be  individu- 
ally liable  for  corporate  debts,  there  is  no  doubt  respecting 
the  power  of  the  legislature  to  determine  the  extent  and 
means  of  enforcing  the  liability.*  Even  in  the  absence  of  such 
a  constitutional  provision,  the  legislature  may,  where  the 
State  has  reserved  the  power  of  amending  and  repealing  cor- 

1  AI&  Const.,  (1868)  art  ziii,  §§  3,  Bhares  owned  by  him  bears  to  the 

8 ;  Ala.  Code,  (1867)  §  1760,  abolished  whole  of  the  snbBcribed  capital  stock 

by  Ala.  Const.  (1875)  art  ziv,  §  8;  or  shares  of  the  corporation  or  asso- 

McDonald  v.  Alabama  Gold  Life  Ins.  elation. "    Cal.  Const,  (1878)  art  xii» 

Co.,  (1889)  85  Ala.  401 ;  Ohio  Const,  §  8. 

(1851)  art  xiii,  §  8;  Kansas  Const.,  '  Vide  infra.  Chapter  IX. 

(1869)  art.  zii,  §  2,  excepting  railway,  <  French  v.  Teschemaker,  (1864)  24 
religious  and  charitable  corporations.  Cal.  618. 

Imposing  such  liability  upon  holders  *  Horley  v,  Thayer,  (1880)  8  Fed. 

of  bank  stock  are   the  following:  Rep.  737.     C/.  Peek  v.  Miller,  (1874) 

N.  Y.  Const.  (1846)  art.  vui,  §  7;  W.  89  Mich.  694;  Hampaon  ».  Weare, 

Ya.  Const,  (1872)  art.  xi,  §  6;  Ind.  (1856)  4  Iowa,  18. 

Qonst,(1851)  art.  xi,  §6;  111.  Const,  ^Diversey  v.  Smith,  108  lU.  878, 

(1870)  art  xi,  §  6 ;  Iowa  Const,  (1867)  886;  Weidinger  v.  Spmanoe,  (1882) 
art.  viii,  §  9;  Neb.  Const,  (1867)  art.  101  111.  278;  Shufeldt  v.  Carver,  8 
xiii,  g  7.  m.  App.  646 ;  Hampson  v.  Weare, 

3  Cal.  Const,  (1878)  art.  xii,  §  8.  (1857)  4  Iowa,  13;  s.  o.  66  Am.  Dec. 

The  stockholder  in  all  corporations  116;  Larabee  v.  Baldwin,  (1868)  35 

is  "individually  and  personally  liable  Cal.  166;    French   v,  Teschemaker, 

for  such  proportion  of  aU  its  debts  (1864)  24  Cal.  618;  Milroy  v.  Spur 

and  liabilities  contracted  or  incurred  Mountain  &c.  Mining  Co,.)  43  Mich, 

during  the  time  he  was  a  stock-  231.    Cf,  Peek  v.  Miller,  (1878)   89 

holder,  as  the  amount  of  stock  or  Mich,  694. 
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porate  charters,  impose  an  additional  personal  liability  upon 
the  members  of  an  existing  corporation  for  debts  thereafter 
incurred.  For  when  this  reserved  power  exists,  every  sub- 
scriber takes  his  stock  subject  to  whatever  legislation  may  be 
thereafter  passed  respecting  it,  and  there  is  accordingly  no 
impairment  of  the  obligation  of  contracts.^  So  conversely, 
all  existing  statutes  or  charter  provisions  imposing  an  addi- 
tional liability  upon  stockholders  for  the  corporate  debts, 
enter  into  and  become  a  part  of  all  contracts  between  the 
company  and  its  creditors,  and  the  obligation  thereby  imposed 
is  not  to  be  impaired  by  a  repeal  of  the  statute  or  an  amend- 
ment of  the  charter,  such  legislation  operating  only  upon  sub- 
sequently contracted  debts.^  The  same  rule  is  applied  to  a 
change  in  the  constitution  of  a  State.  Thus  a  ''  paid-up " 
policy  of  life  insurance  issued  on  no  new  consideration,  and  in 
pursuance  of  an  express  agreement  in  the  original  policy  to 
issue  it,  not  being  a  new  contract,  is  not  to  be  affected  by  a 
change  in  the  constitution,  made  between  the  time  of  its  issue 
and  that  of  the  original,  abolishing  individual  liability  of 
stockholders  for  debts  of  the  company.'  But  when  the  liabil- 
ity imposed  is  in  the  nature  of  a  penalty,  it  may  be  abolished 
even  in  respect  of  claims  arising'prior  to  the  enactment  of  the 
statute;  for  there  can  be  no  vested  right  to  the  enforcement  of 
a  penalty.^  And  a  statute  changing  the  form  of  the  creditor's 
remedy  without  affecting  the  shareholder's  liability,  is  likewise 
operative  upon  previously  existing  debts.* 

1  In  re  Lee's  Bank,  (I860)  21  N.  T.  McDonneU  v.  Alabama  &o.  Ins.  Co,, 

9;  In  re  Empire  City  Bank,  (1858)  18  (1889)  85  Ala.  401 ;  Central  Agricult- 

N.  Y.  199;  Weidinger  v.  Spmance,  ural    &c.    Assoc,  v.  Alabama  &c. 

(1882)  101  111.  278;  Sleeper  v.  Good-  Ins.  Co.,  (1881)  70  Ala.  120;  Milroy 

win,  (1887)  67  Wis.  677;  Sherman  v.  v.  Spur  Mountain  Sec.  Mining  Co.,  48 

Smith,  (1861)  1  Black,  587;  Meadow  Mich.  281;  French  v,  Teschemaker, 

Dam  Co.  v.  Gray,  (1849)  80  Me.  547;  (1864)  24  Cal.  518. 

Gardner  v.  Hope  Ins.  Co.,  (1869)  9  3 McDonnell  v,  Alabama  Gold  Life 

R.  L  194    Cf.   Gulliver  v,  Roelle,  Ins.  Co.,  (1889)  85  Ala.  401. 

(1882)  100  ni.  101 ;  Black  v.  V^omer,  *  Union  Iron  Co.  v.  Pierce,  4  Biss. 

(1882)  100  111.  828;  The  Sinking  Fund  827;  Breitung  v.  Lindauer,  27  Mich. 

Cases,  99  U.  S.  700;  Green  v,  Biddle,  217;  Gregory   v,   German   Bank,  3 

8  Wheat.  1,  84 ;  Bailey  v*  HoUister,  Colo.  382. 

(1862)  26  N.  Y.  112;  Oldtown  &c  «  Fourth  National  Bank  v.  Franck- 

R.  Ca  V.  Yeazie,  (1854)  39  Me.  571.  lyn,  120  U.  S.  747.    Thus   in    Mer- 

>  Vide  cases  cited  supra,  §  24,  and  chants*  Ins.  Co.  v.  Hill,  (1884)  12  Mo. 
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§  147.  Construction  of  statutes.— The  general  principle 
that  statutes  in  derogation  of  the  common  law  are  to  be  striotljr 
constrned,  has  been  frequently  applied  to  acts  and  charters 
under  which  the  creditors  of  corporations  have  sought  to  hold 
the  owners  of  shares  liable  beyond  the  amount  remaining  un- 
paid on  their  stock.^  Thus  in  Vermont,  a  provision  in  the 
charter  of  a  company,  that  if  at  any  time  the  capital  stock 
should  be  impared  by  losses  or  otherwise,  the  directors  should 

App.  148;  B.  0.  (1886)  86  Mo.  466,  a  l  Chase  ».  Lord,  (1879)  77  N.  Y.  1 ; 
law  providing  that  on  the  return  of  Lowry  v.  Inman,  (1871)  46  N.  Y.  119; 
an  unsatisfied  execution  against  a  Diven  v.  Lee,  (1867)  86  N.  Y.  302; 
corporation,  execution  may  issue  on  Grose  v.  Hill,  (1853)  86  Me.  22;  (>offin 
notice  and  motion  against  any  stock-  v.  Rich,  (1858)  45  Me.  511;  Wind- 
holder  to  the  extent  of  the  unpaid  ham  Provident  Institution  &c.  o. 
balance  due  from  him  on  his  stock,  Sprague,  (1871)  43  Yt.  502;  Dauchy 
was  held,  although  retrospective,  to  v.  Brown,  (1852)  24  Yt.  197;  Moyeru 
be  valid  notwithstanding,  and  appli-  Pennsylvania  Slate  Co.,  (1872)  71  Fia. 
cable  to  a  corporation  previously  St  293,  297;  YoughioghenyShaftCo. 
chartered  under  a  special  act  ez-  v.  Evans,  (1872)  72  F)BU  St.  831;  Salt 
empting  its  shareholders  from  the  Lake  City  Nat.  Bank  t;.  Hendrickson. 
double  liability  imposed  by  a  general  (1878)  40  N.  J.  52 ;  Nimick  v.  Mingo 
statute.  Under  Cal.  Const,  (1879)  Iron  Works  Co.,  (1884)  25  W.  Va. 
art  xxii,  §  1,  which  provides  that  all  184,  199;  O'Reilly  v.  Bard,  (1884)  105 
laws  in  force  at  its  adoption  not  in-  Pa.  St  569,  578 ;  Mean's  Appeal, 
consistent  therewith  shall  remain  in  (1877)  85  Pa.  St  75,  78;  Potter  v, 
force,  and  art  xii,  g  8,  which  pro-  Stevens  Machine  Co.,  (1879)  137  Mass. 
vides  that  "each  stockholder  of  a  592;  Chamberlain  v.  Huguenot 
corporation  shall  be  individually  and  Manuf.  Co.,  (1875)  118  Mass.  5S3; 
personally  liable  for  such  proportion  Gray  v.  Coffin,  (1852)  9  Cnsh.  192; 
of  all  its  debts  and  liabilities  con-  Dane  v,  Dane's  Manuf.  0>.,  (1859)  14 
tracted  or  incurred  during  the  time  Gtray,  488,  489.  But  see  Hicks  r. 
he  was  stockholder  as  the  amount  of  Burns,  (1859)  88  N.  H.  141,  holding 
stock  or  shares  owned  by  him  bears  that  these  statutes,  being  from  one 
to  the  whole  of  the  capital  sto(^"  it  point  of  view  contracts,  are  to  be  in- 
is  held  that  the  Civil  Code,  §  822,  terpreted  in  the  same  way  as  any 
adopted  in  1876,  fixing  the  stodc-  other  contract  containing  like  pro- 
holders'  liability,  was  not  in  conflict  visions.  Qf»  Davidson  t7.  Rankin, 
with  art.  xii,  §  8,  of  the  constitution,  (1868)  84  Cal.  508;  Mokelumne  HiU 
the  provisions  being  the  same,  except  &c.  Co.  v.  Woodbury,  (1859)  14  Cal. 
that  under  the  code  no  one  creditor  265 ;  Priest  v.  Essex  Hat  Manuf.  Co., 
can  collect  more  than  the  share  of  (1874)  115  Mass.  880;  Ripley  v.  Samp- 
his  own  particular  debt  of  a  stock-  son,  (1880)  10  Pick.  871;  Enowltott 
holder,  whether  he  has  paid  his  share  v.  Ackley,  (1851)  8  CSush.  98;  Baaaett 
of  the  debts  to  other  stockholders  or  v.  St  Alban's  Hotel  GOb,  (18710  ^ 
not  Boriand  v.  Haven,  (1889)  87  Yt  818. 
Fed.  Rep.  894. 
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forthwith  repair  the  same  by  assessment,  was  held  to  be  in- 
tended merely  to  prevent  the  continuance  of  business  with  an 
impaired  capital  and  not  to  impose  an  additional  liability  upon 
the  shareholders  in  favor  of  creditors  which  could  be  enforced 
by  a  receiver  after  the  company  bad  become  insolvent.^  Where, 
however,  there  is  no  doubt  that  the  legislative  intent  was  to 
provide  an  additional  security  for  the  benefit  of  corporate 
creditors,  there  seems  to  be  no  reason  for  a  stricter  constrac- 
tion  of  the  remedial  provisions  of  these  statutes  than  is  fol- 
lowed in  interpreting  other  remedial  enactments.'  And  a 
reasonable  and  sensible  construction  may  be  properly  adopted.' 
Although,  of  course,  where  the  statute  is  penal  in  its  nature 
the  courts  will  hesitate  more  about  enlarging  the  meaning  of 
doubtful  terms  than  where  it  is  remedial.* 

§  1 48,  Extra-territorial  effect  of  statutes  —  (a)  Non-resi- 
dent members. — The  enforcement  of  the  shareholder's  personal 
liability  depending  upon  the  jurisdiction  of  the  court  over  his 
person  or  property,  and  process  served  without  the  State  con- 
ferring no  such  jurisdiction,^  it  is  customary  to  institute  pro- 
ceedings against  non-resident  members  in  the  State  of  their 
domicile.  It  is  important,  therefore,  to  ascertain  how  far  the 
courts  of  one  State  will  enforce  the  statutes  of  another  impos- 
ing such  a  liability.  That  the  statutes  of  a  State  do  not  oper- 
ate extra-territorially,  propria  vigore^  is  well  settled.  How 
far  they  should  be  enforced  beyond  the  limits  of  the  State 
which  has  enacted  them,  must  depend  op  several  considera- 
tions, as  whether  any  wrong  or  injury  will  be  done  to  the  citi- 
zens of  the  State  in  which  they  are  sought  to  be  enforced, 

K  Dewey  v.  St  Alban'ls  Tnut  Co.,  &c.  Co.  v,  Woodbury,  (1859)  14  Cal. 

(18S6)67  Vt.  88a  365;  Ingalls  v.  Cole,   (1859)  47  Me. 

>Freelaiul  v.  McGuUoogh,  (1845)  1  540;  Dewey  v.  St.  Alban's Trust  Co., 

Denio,  413;  8.  0.  48  Am.   Dec.  686;  (1885)  57  Vt.  889;  Weighleyv.  Coal 

Marion  Township  &c.  Draining  Co.  Oil  Co.,  5  Phila.  67. 

V,  Norris,  87  Ind.  434.  439;  Oauch  v,  <  Thompson  on  Liability  of  Stock- 

Earriflon,  18  HI  App.  467,  461.    C/.  holders,  §  54;  Esmond  v,  Bullurd,  16 

Ganrer   v.    Braiotree    Manuf.    Ca  Hun,  65 ;  Cable  i?.  McCune,  (1858)  36 

(184^  3  Story,  488.  Mo.  871 ;  8.  c.  73  Am.  Dec.  314 ;  Cady 

^Carver  v.  Braintree  Manuf.  Ca,  v.  Smith,  13  Neb.  638. 

<1848)  3  Story,  488,  487 ;  Lane  v.  Mor-  »  Wilson  v.  Seligman,  (1888)  86  Fed. 

riB,  (1850)  8  Qa.  476;  Bohnv.  Brown,  Bep.   154;    HoweU  v.  Manglesdorf, 

(1876)  88  Mich.  357 ;  Mokelumne  Hill  (1885)  88  Kan.  194. 
18 
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the  corporation  derives  its  existence.^  If  no  additional  liabil- 
ity be  imposed  upon  its  members  in  the  State  of  its  origin, 
they  enjoy  the  same  exemption  in  foreign  States,  wherever 
the  corporation  may  transact  its  basiness  and  wherever  they 
may  chance  to  reside,  although  the  laws  of  such  other  States 
may  impose  a  personal  liability  upon  the  members  of  its  owa 
corporations.' 

§  1 50.  (c)  Penal  statutes  strictly  local. —  An  exception  is 
made  to  the  rale  laid  down  in  the  preceding  section,  whei^  the 
liability  sought  to  be  enforced  against  the  corporate  members 
is  in  the  nature  of  a  penalty.'  ^^or  penal  laws  are  strictly 
local  *  and  cannot  have  any  operation  beyond  the  jurisdiction 
of  the  country  where  they  were  enacted.*    Thus,  for  example, 

1  Payson  v.  Withers,  (1873)  5  Biea.  (1847)  1  N.  Y.  47;  &  a  49  Am.  Deo. 

869 ;  Merrick  v.  Van  Santvoord,  (1866)  287 ;  Freeland  v.  McCullough,  (1845) 

84  N.  Y.  208;  Seymour  v.  Sturgess,  1  Denio,  414;  S.  a  43  Am.  Dea  685; 
(1862)  26  N.  Y.  184;  McDonough  t;.  Strong  v.  Wheaton,  (1861)  88  Barb. 
Phelps,  (1846)  15  How.  Pr.  872;  Ex  625;  Irwin  v.  HcKean.  28  Cal.  47a 
jxzr^e  Van  Riper,  (1839)  20  Wend.  614;  Cf.  The  Antelope,  (1825)  10  Wheat 
HiU  V.  Beach,  (1858)  12  N.  J.  Eq.  81 ;  66 ;  Woods  v.  Hicks,  (1881)  7  Lea,  40; 
lojid  Grant  <Stc.  Ry.  O).  v.  (Coffee  Ogdea  v.  FoUiot,  (1790)  8  Term  Bep. 
€k>unty,  (1870)  6  Kan.  254 ;  Nabob  of  726 ;  Lawler  v.  Burt,  (1857)  7  Ohio  St. 
Carnatic  v.  East  India  Ck>.»  I  Vee.  371 ;  840. 

Patch  West  India  Ck>.  v.  Henrequez,  ^  Moier  v.  Sprague,  (1869)  9  R  L 

I  Str.  612;  Bang  of  Spain  v,  Mullett,  541;  Cuykendall  v.  Corning,  (1882) 

9  Bligh,  (N.  S.)  8.     Cf.  "  Euforce^  10  Fed.  Rep.  342;  Yeaton  v.  United 

ment  of  Liability  of  Resident  Stock-  States,  (1809)  5  Cranch,  281 ;  Norris 

holders  in  Foreign  C!orporations,"  by  v.  Crocker,  (1851)  18  How.  429 ;  State 

yi,  W.  Thornton,  21  Cent.  L  J.  622;  v.  John,  (1831)  5  Ohio,  217;  Sooville 

'*  Position  of  English  Shareholders  v.  Canfield,  (1817)  )4  Johns.   338; 

JtD  a  Foreign  Ck>mpany,"  18  SoL  J.  &  United  States  v.  Lathrop,  (1819)  17 

Rep.  810.  Johns.  4;  Q^le  v,  Eastman,  7  Met 

'Second  Nat  Bank  v.  Hall,  (1878)  14;  Androws   v.  Murray,  (1861)  88 

85  Ohio  St.  158;  Bateman  v.  Service,  Barb.  854;  Shaler  Ac.  Quarry  Co.  v. 
L.  R.  6  App.Ca&  886.  Cf.  Jessupv.  Bliss,  (1861)  84  Barb.  809;  Bird  v, 
Carnegie,  (1880)  80  N.  Y.  441.  Hayden,  (1868)  1  Robt  (N.  Y.  Super. 

« Flash  V.  Cohn,   109  U.   a   871;  a.)  383;  KiiUer  v.  Woodson,  (1894) 

Steam  Engine  Ca  v,  Hubbard,  101  19  Mo.  327 ;  Cable  v.  McCune,  (1858) 

U.  S»  188;  Sayles  v.  Brown,  (1890)  40  26  Mo.  371;  Lawler  v.  Burt,  (1857)  7 

Fed.  Rep.  8;b.  a7Ry.  &Corp.  L  J,  Ohio  St.  840;   Sturges   v,  BurtOD, 

ft ;  Hawthor^e  v,  Calif,  (1864)  2  Wall.  (1858)  8  Ohio  St  215.    Qf.  Squires  v, 

10;  Jones  v.  Barlow,  (1875)  62  N.  Y.  Brown,  (1860)  20  How.  Pr.  85. 

202;  Story  V.  Fupnan,  (1862)  25  N.  Y.  ^Scovaie    v.    Canfield,    (1817)  14 

214;Lowry  v.Inman,(1871)46N.  Y.  Johns.    388;    Derrickson   v.  Smitll, 

il9,  127;  Corning  v.  MoCullough,  (1858)  27  N.  J.  166;  Ffzst  Natjooai 
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statutes  that  create  liability  because  of  failure  on  the  part  of 
corporate  aathorities  to  give  certain  specified  notices,  or  to 
make  certain  reports,  or  becanse  certain  forbidden  Contracts 
are  entered  into  by  the  corporation,  are  essentially  penal  in 
their  nature  and  can  not  be  enforced  out  of  the  State.^ 

§  1 61.  ''Debts  and  liabilities/'  constraed.—  The  "  debts" 
of  a  corporation  for  Which  its  members  are  made  liable  by 

Bank  v.  Price,  (1870)  88  Md.  487;  ing  Companies  Act,  to  the  effect  that 
Halsey  v,  McLean,  (1866)  13  Allen,  the  corporate  officers  shaU  be  liable 
438;  Hill  v,  Frazier,  (1858)  22  ]Pa.  St  for  the  debts  of  the  corporation,  in 
820;  Harrisburgh  Banktx  Common-  case  they  fail  to  make  an  annual 
wealth,  (1856)  26  Pa.  St  451 ;  Hodg^  public  report  of  the  business  of  the 
son  V,  Cheever,  (1880)  8  Mo.  App^  corporation,  (Laws  of  1848,  ch.  40) 
321 ;  ManviUe  v,  Edgar,  (1880)  8  ilo.  is  held  to  be  penal  in  its  character. 
App.  824;  Queenan  v.  Palmer,  (1886)  Chase  v.  Curtis,  118  U.  S.  462;  Stokes 
117  m.  610:  &  a  84  Alb.  L.  J.  117;  v.  Stickney,  (1884)  96  N.  T.  828;  Pier 
Norris  V.  Wrenschall,  (1871)  84  Md.  r.Hanmore,(1881)86N.Y.95;Pieri?. 
492;  Terry  v.  Calnan,  (1879)  18  S.  C.  George,  (1881)  86  N.  Y.  618;  Yeeder 
220;  Tinker  v.  Van  Dyke,  (1876)  1  v.  Baker,  (1880)  88  N.  Y.  156;  Knox 
Flippin,  582;  Brown  V.  Hitchcock,  v.  Baldwin,  (1880)  80  N.  Y.  610; 
(1879)86  Ohio  St  678;  Hatch  v.  Bur-  Easterly  v.  Barber,  65  N.  Y.  252; 
roughs,  (1870)  1  Woods,  448;  Story  Wiles  v.  Suydam,  64  N.  Y.  178; 
on  Conflict  of  Laws,  §§  620,  621 ;  Merchants*  Bank  of  New  Haven  v. 
Wharton  on  Conflict  of  Laws,  §  858,  Bliss,  (1886)  85  N.  Y.  412.  C/.  West- 
er seg. ;  Borer  on  Interstate  Laws,  ern  Transportation  &c.  Co.  v.  Kilder- 
148,  149.  hbuse,  (1882)  87  N.  Y.  480;  Lemmon 
1  Under  R.  L  ReT.  Stat,  ch.  128,  v.  People,  (1860)  20  N.  Y.  562;Bough- 
§12,  which  provides  that  if  &ny  man-  ton  v,  Otis,  (1860)  21  N.  Y.  261; 
ufacturing  company  shall  fail  to  file  Losee  v.  BuUard,  (1880)  79  N.  Y.  404. 
a  certificate  stating  the  amount  of  But  in  Cochran  v,  Weichers,  (1889) 
all  assessments  voted  by  the  com-  58  Hun,  686,  it  was  held  that  an  ac- 
pany  and  actually  paid  in,  and  the  tion  against  a  stockholder  in  a  Cor- 
amoant  of  all  existing  debts,  the  poration  organised  under  an  Act 
stockholders  shall  be  Jointly  and  Aev-  which  provides  that  all  the  stook- 
erally  liable  for  the  debts  of  the  com-  holders  shall  be  individually  liable  to 
pany,  it  is  held  that  Bhode  Island  the  creditors  of  the  company  to  an 
stockholders  in  a  Rhode  Island  cor-  amount  equal  to  the  stock  held  by 
poration,  against  whom  a  liability  them  respectively,  for  all  debts  and 
was  enforced  under  the  last-named  contracts  made  by  such  company, 
section,  could  not  caU  upon  stock-  until  the  whole  amount  of  capital 
holders  residing  in  another  State  for  stock  fixed  by  the  charter  has  been, 
contribution,  as  the  liability  under  paid  in,  and  a  certificate  thereof 
the  section  was  penal.  Sayles  v.  made  and  recorded,  to  enforce  de- 
Brown,  (1889)  40  Fed.  Rep.  8;  8.  a  7  fendant's  liability  for  the  corpora- 
By.  &  Corp.  L.  J.  2.  So  the  12th  sec-  tion'^  debts,  the  certificate  not  hav- 
tion  of  the  New  York  Manufactur-  ing  been  recorded,  is  not  an  action 
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Btatute  are  such  claims  against  it  as  arise  from  contract/  and 
do  not  include  a  judgment  against  the  company  for  tort,*  e^en 
though  the  tortious  act  might  have  been  considered  a  breach 
of  contract;*  nor  costs  in  such  action/  But  the  word  has 
been  held  to  cover  a  judgment  for  waste  obtained  against  the 
company.* 

§  152.  ''To  the  amount  of  their  stock"  and  ''to  double 
the  amount/^  construed. —  Statutes  enacting  that  sharehold- 
ers shall  be  liable  to  corporate  creditors  ^'  to  the  amount  of 
their  subscriptions,"  are  construed  to  be  merely  declaratory 
of  their  common  law  liability;*  but  statutes  imposing  a  liabil- 
ity "  to  the  amount  of  their  stock,"  are  construed  to  mean  not 
only  the  amount  remaining  unpaid  on  their  subscriptions,  bat 

to  recover  a  penaltj,  but  arises  on  106  Mass.  640;  Zimmer  «.  Schlee- , 

contract  and  survives   against  de-  hauf»  (1874)  116  Mass.  6)3.  Under  Ind. 

fendanf  B  personal  representative.  Rev.  Stat.  1881,  t$  8869,  which  pro- 

1  Child  V.  Boston  &c.  Iron  Works,  videa  that  stockholders  of  manu- 
187  Mass.  616;  s.  a  60  Am.  Bep.  838;  facturing  and  mining  companies 
Mill  Dam  Foundry  Ca  v,  Hovey,  shaU  only  be  liable  for  the  amount 
21  Pick.  417 ;  Chase  v.  Curtis,  118  of  the  stock  subscribed  by  th^pi,  a 
U.  S.  463;  Heacock  v.  Sherman,  14  creditor  cannot  sue  a  stockholder 
Wend.  68 ;  Esmond  v.  BuUard,  (1878)  or  a  subscriber  to  the  original  arti- 
16  Hun,  66 ;  s.  a  affirmed  sub  nom.  des  of  association  for  the  amount 
Loeee  v.  BuUard,  (1880)  79  N.  Y.  404;  of  unpaid  stock  or  subscriptions;  as 
Archer  v.  Rose,  (1871)  8  Brews.  (Pa.)  the  only  liability  is  to  the  corpora- 
964;  Cable  v,  Ckitty,  84  Mo.  678;  tion,  or  to  a  receiver  in  case  of  its 
Cable  V.  McCune,  (1868)  96  Mo.  871 ;  insolvency,  and  it  is  immaterial 
&  a  73  Am.  Dec.  214;  Dryden  that  plaintiff  aUeges  that  he  is  the 
V.  Kellogg,  (1876)  2  Mo.  App.  87;  only  creditor.  Wheeler  v.  Thayer, 
Bohn  V.  Brown.  (1876)  88  Mich.  257,  (Ind.  1890)  23  N.  E.  Rep.  973. 
fl68;Doolittlev.  Marsh, (1881)  11  Neb.  'Cable  v.  McCune,  (1868)  36  Mo. 
248.  Contra,  Carver  v.  Braintree  871;  8.  O.  73  Am.  Dea  214;  Bohn  v. 
Manuf.  Co.,  3  Story,  483,  447.  Cf.  Brown,  (1876)  88  Mich.  267 ;  Heacook 
Wyman  v.  American  Powder  Co.,  8  v.  Sherman,  14  Wend.  68. 

Cush.   168,  182;  Gray  v.  Bennett,  8  ^Schouton   v.    Kilmer,    (1863)    8 

!Met.  623.  How.   Pr.   637;  Lathrop  v.  Singer, 

2  In  re  Boston  &c.  Iron  Works,  (1868)  89  Barb.  896.  Contra,  Lane 
(1884)  38  Fed.  Rep.  880;  Heacock  v.  v.  Baker,  (1868)  3  Grant  Oss.  424. 
Sherman,  (1886)14  Wend.  69;  Child  Cf.  Veeder  v,  Mudgett,  (1883)  27 
V,  Boston  &c.  Iron  Works,  (1884)  187  Hun,  619. 

Mass.  616;  MiU  Dam  Foundry  Co.  V.  <  Powell   v.  Oregonian   ^y.    Co., 

Hovey,  (1839)21  Pick.  417.  Cf.  Chase  (1888)  86  Fed.  Rep.  726. 

V.  Ingalls,  (1867)  97  Mass.  534;  Low-  •  Walker  v.  Lewis,  (1878)  49  Ter» 

«U  V,  Street  Commissioners,  (1871)  138, 
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also  an  additional  sum  eqaal  to  the  amount  of  their  stock.^ 
The  New  York  General  Manufacturing  Act  of  1848,*  upon 
which  the  statutes  of  many  of  the  States  are  modelled,  is  more 
explicit,  its  language  being,  ''  to  an  amount  equal  to  their 
stock,"  yet  it  was  not  without  litigation  that  the  phrase  has 
been  admitted  to  impose  an  additional  liability.'  A  compari- 
son of  this  language  with  that  of  the  General  Bailroad  Act 
of  18$0,  however,  which  declares  the  railway  shareholder  lia- 
ble to  creditors  ^^  to  an  amount  equal  to  the  amount  unpaid 
on  the  stock  held  by  him,"  ^  renders  evident  the  meaning  at- 
tached to  the  words  of  the  former,  the  latter  being  merely 
declaratory  of  the  common  law.*  Statutes  imposing  a  liability 
*Ho  double  the  amount  of  the  stock  held  by  them  "  receive  the 
same  construction  as  those  making  the  shareholders  liable  '^  to 
the  amount  of  their  stock."  * 


1  Boot  V.  Binnock,  (1SS7)  120  lU.  Mills  v.  Stewart,  (1870)  41  N.  Y.  884» 

850;  s.   a  60  Am.   Bep.  668;  Mo-  889;  Brundage  v.  Monumental  &o. 

DonneU  v,  Alabama  Gold  Life  Ins.  Co.,  12  Oregon,  822;  Bush  v.  Oart* 

Ga,  (1889)  86  Ala.  401;  Briggs  v.  wright,  7  Oregon,  829. 

Penniman,   8   C3ow.    887;   a   a   18  « Appeal  of  Parish,  (Pa.  1890)  19 

Am.  Dec.454;  Pettibonev.  McOraw,  Atlan.  Bep.  669,  holding  that  Pa. 

6  Mich.  441 ;  Sacketts  Harbor  Bank  Act  of  April  10,  1878,  (P.  L.  674,)  in- 

V.  Blake,  8  Bicb.  £q.  226.    Contra^  corporating   the   Miners'    Bank   of 

Lewis  V.  St.  Charles  County,  18  Mo.  Summit  Hill,  which  provides  (seo 

App.  48.    C/.  Gausant^.  Buck,  (1878)  tion  18)  that  '*the  stockholders  of 

68  Mo.   646;  Schricker   v,  Bidings,  said  bank  shaU  be  held  individuaUj 

(1877)  66  Mo.  208.  responsible   ...    for  all  contracts, 

>  N.  Y.  Laws  of  1848,  ch.  40.  debts,  and  engagements  of  said  bank, 

*  Wheeler  v.  Millar,  (1882)  90  N.  Y.  to  the  extent  of  double  the  amount 

868,  869;  In  re  Empire  City  Bank,  of  the  stock  subscribed  for  or  held 

(1868)  18  N.  Y.  199,  218;  Ohio  Life  by  them,"  creates  a  liability  in  favor 

Ins.  Ca  V.  Merchants'  Lis.  Co.,  (1860)  of  creditors  against  the  stockhold- 

11  Humph.  (Tenn.)  1;  Lewis  v.  St.  ers  in  twice  the  amount  of  stock 

Charles  Co.,  (1878)  6  Mo.  App.  226;  held  by  them,  respectively,  without 

South.  &  Jones  on  Manuf.  &  Busi-  regard  to  the  question  whether  or 

neas  Corps.    §  100.     Cf,   Briggs  v.  not  the  stock  has  been  paid  for  in 

Penniman,  (1824)  8  Cow.  887 ;  Bank  full  to  the   corporation.    Perry  v. 

of  Poughkeepsie  v.  Ibbotson,  (1840)  Turner,  (1874)  66  Ma  418;  Matthews 

24  Wend.  478.  v.  Albert,  (1866)  24  Md.  627 ;  Norris 

«  N.  Y.  Laws  of  1860,  oh.  140,  §  10,  v.  Johnson,  (1871)  84  Md.  486 ;  Booth 

amended  by  Laws  of  1864,  oh.  282L  v.    CampbeU,   (1872)   87    Md.    688; 

»Patter8oni;.Lynde,106n.  a619;  Schricker  v.  Bidings,X1877)  66  Ma 

Stephens  v.  Foz,  (1881)  88  N.  Y.  818;  808;  Gay  v.  Keyn,  (186^  80  HI.  418. 
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§;i53.  '^Dissolution''  and  '^failure''  eonstraed.— Statutes 

imposing  an  additional  liability  upon  shareholders  for  the  cor- 
porate debts,  which  provide  for  the  accrual  of  the  liability 
upon  the  dissolution  of  the  corporation,  are  held  to  be  ap- 
plicable whenever  the  corporation  becomes  a  nominal,  inert 
body,  its  property  and  funds  exhausted,  reduced  to  insolv- 
ency, rendering  legal  remedies  against  it  unavailing.^  The 
word  '^failure"  used  in  a  similar  connection  has  been  held  to 
apply  to  a  case  where  a  bank  suspended  specie  payments.^ 

§  154.  Proportional  liability. —  Statutes  imposing  upon 
stockholders  a  personal  liability  '^  in  proportion  to  the  amount 
of  the  shares  "  held  by  them  renders  each  of  them  liable  for 
so  much  of  the  whole  indebtedness  of  the  company  as  the  num- 
ber of  shares  owned  by  him  is  to  the  whole  number  into  which 
the  capital  stock  is  divided.'  This  is  a  several  liability.  One 
shareholder  does  not  have  to  make  good  the  deficit  caused  by 
the  delinquency  of  others;*  and  having  paid  the  whole  or  a 
part  of  his  proportion  of  the  corporate  debts,  he  is  discharged 
from  further  liability  in  toto  or  pro  tanto^  as  the  case  may  be.* 
One  creditor,  however,  whose  claim  is  sufficient,  may  enforce 
the  payment  of  the  whole  amount  due  from  a  single  stock- 
holder.* In  computing  the  amount  of  a  shareholder's  liability 
under  these  acts,  any  legitimate  evidence  is  admissible  to  prove 

1  Central   Agricultural   Assoc,  v,  608,  612 ;  Adkins  v.  Thornton,  (1858) 

Alabama  Qold  &c.  Ins.  Ck>.,  (1881)70  19  Ga.  825,  828;  Robinson  vl  Lane^ 

Ala.  120 ;  Morlej  v,  Thayer,  (1880)  3  (1856)  19  Ga.  887 ;  Morrow  v.  Superior 

Fed.  Bep.  787;  Bank  of  Poughkeep-  Court,  (1888)  6i  CaL  888. 

sie  f.  Ibbotson,  (1840)  24  Wend.  478;  <  United  States  t;.  Knox,  102  U.  a 

Penniman  v.  Briggs,  (1825)  Hopk.  Ch.  422,  425 ;  Crease  t?.  BabcOok,  10  Met 

800;  S.  a  BuJf  nom.  Briggs  v.  Penni-  624,  565;  Adkins  v.  Thornton,  (1856). 

man,    (1826)   8    Cow.   887 ;    Slee  v.  19  Ga.  825,  828. 

Bloom,  (1822)  19  Johns.  456;  Perry  » Branch  v.  Baker,  (1874)  58  Ga. 

V.  Turner,  (1874)  55  Mo.  418;  State  502,   512;    Jones  v.  Wiltberger,  43 

Savings  Assoc,  v.  Kellogg.  (1873)  52  Ga.  575;  Belcher  v.  Wilcox,  40  Gte. 

Mo.  583;  Dryden  v.  Kellogg,  2  Mo.  891. 

App.87.    C/ Blair  t7.  Gray,  104  U.  S.  « Hatch    v.    Burroughs,    (1870)  1 

769.  Woods,  439;  Branch  v.  Baker,  (1874) 

»Lane  r.  Morris,  (1850)  8  Ga..468,  53  Ga.  502;  Lane  v.  Harris,  (1864)  16 

476;  Terry  v.  Calnan,  18  S.  C.  220.  Ga.  217;  Lane  tJ.  Morris,  (1850)  8  (3a. 

Cf.  Terry  v.  tubman,  92  U.  S.  156 ;  468 ;  Larrabee  v.  Baldwin,  (1864)  86 

Terry  t?.  Anderson,  95  U.  S.  632.  Cal.  155,    Cf,  Bank  of  Poughkeepsie 

•  Branch  v.  Baker,  (1874)  58  Ga.  v.  Ibbotson,  (1840)  24  Wend.  478. 
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the  amount  of  the  company's  liabilities.^  Sat  the  capital  stock 
IS  to  be  taken  as  stated  in  the  charter.* 

§  165.  The  same  subject  continued  —  National  banks. — 

When  the  assets  of  a  national  bank  are  insufficient  to  meet  all 
its  outstanding  debts,  each  shareholder  is  individually  liable 
to  contribute  such  a  sum  as  will  bear  the  same  proportion  to 
the  whole  amount  of  the  deficit  as  his  stock  bears  to  the 
whole  amount  of  the  capital  stock  of  the  bank  at  its  par 
value,  whether  held  by  shareholders  or  by  the  bank  itself,  and 
whether  held  by  solvent  or  insolvent  owners,  within  or  be- 
yond the  jurisdiction  of  the  court.'  The  decision  of  the 
Comptroller  of  the  Currency  as  to  the  necessity  for  bringing 
proceedings  against  the  stockholders  and  the  extent  to  which 
their  liability  should  be  enforced  is  conclusive  upon  them.^ 
But  in  calculating  the  liability  of  the  shareholders,  unpre- 
sented  claims  are  not  to  be  taken  into  account,  since  no 
creditor  who  fails  to  appear  and  prove  his  claim  is  entitled  to 
recover.*  The  creditors  can  not  in  their  own  names  proceed 
against  the  shareholders.  The  receiver  is  the  proper  party  to 
bring  the  suit,  and  neither  the  creditors  nor  the  bank  are  nec- 
essary parties  to  the  action  against  the  stockholders.^  The 
receiver  may  be  appointed  either  by  the  Comptroller  or  by 
a  court  of  competent  jurisdiction.^  If  a  bill,  as  originally 
framed  against  an  insolvent  national  bank,  seeks  only  the  col- 
lection of  assets,  but  is  afterwards  amended  so  as  to  enforce 
the  personal  liability  of  stockholders,  they  should  not  be 
charged  with  the  expense  of  a  receiver,  appointed  under  the 
bill  as  originally  framed,  but  who  was  not  necessary  for  the 
enforcement  of  the  statutory  liability.' 

^  Robinson  v.  Lane,  (1856)  19  Ga.  thereof,  in  addition  to  the  amount 

3S7.  invested  in  snch  sharea."  U.  S.  Rev. 

s  Lane  v.  Morria,  8  Oa.  468.  Stat.,  §  6151. 

*  United  States  v.  Eoiox,  108  TJ.  8.  <  National  Bank  v.  Case,  99  U.  S. 

428,425.    * 'The  shareholder  of  every  628;  Casey  v.  Galli,  94  U.  a  678; 

national   banking  association  shall  Kennedy   v.  Gibson,  8  Wall.  498; 

be    held    individuaUy    responsible,  Bailey  v.  Sawyer,  4  Dill.  463. 

equally  and  ratably,   and  not  one  *  Richmond  v.  Lrons,  121  U.  S.  27. 

for  another,  for  all  contracts,  debts  *  Kennedy  v,  Qibson,  (1868)  8  Wall, 

and  engagements  of  snch  aasocia-  498. 

tion  to  ttke  extent  of  the  amount  of  ^  Harvey  v.  Lord,  11  Bias.  144. 

their  stock  therein,  at  the  par  value  <  Richmond  v.  Irons,  121  U.  Q,  87* 
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§  166.  Liability  contingent  upon  the  capital  not  being 
wholly  paid  in. —  Under  one  statutory  form  the  stockholders 
are  subjected  to  an  additional  liability  only  when  the  capital 
stock  has  not  been  fully  paid  in.^  These  acts  differ  from  those 
statutes  which  merely  declare  the  common  law  liability  of 
stockholders  each  for  the  unpaid  balance  due  on  his  shares,  in 
that  under  them  stockholders  who  have  paid  the  full  amount 
of  their  shares  may  be  required  to  make  good  the  deficit 
caused  by  the  delinquency  of  others.'  And  liability  under 
these  acts  is  in  no  way  affected  by  the  amount  of  capital  which 
may  be  paid  in,  so  long  as  any  remains  unpaid.'  But  it  may 
be  terminated  even  after  suit  has  been  begun,  by  a  payment 
which  makes  up  the  full  amount  of  the  capital  stock.^  Under 
these  statutes  it  becomes  important  to  determine  wherein  pay- 
ment  consists.'  Where  the  company  has  accepted  property 
as  payment  for  its  capital  stock,  it  is  for  the  jury  to  determine 
whether  the  transaction^was  made  in  good  faith  or  with  intent 
to  evade  the  statute.'  A  gross  discrepancy  between  the  valua- 
tion at  which  the  property  was  accepted  and  its  actual  value, 
is  presumptive  evidence  of  fraud  ;^  but  it  has  been  held  that 
the  fact  that  it  was  worth  only  a  fifth  of  the  value  put  upon 
it,  though  presumptive  evidence  of  fraud,  does  not  charge  the 
incorporators  with  legal  fraud  where  they  appear  to  have 
made  their  valuation  in  good  faith.'  In  Illinois  the  liability 
of  stockholders  for  the  debts  of  a  corporation  contracted  be- 

1 N.  Y.  Laws  of  184S,  ch.  40,  §  10.  to  the  amount  that  he  has  actuaUy 

>  Tiballs  V.  Libby,  87  111.  142 ;  But-  paid  on  his  subscription,  is  valid,  as 

ler  V,  Walker,  80  111.  845.  against  creditors,  and  they  can  not 

'  Norris  V.  Johnson,  (1871)  84  Md.  enforce  the   original  subscriptions, 

485 ;  Norris  v,  Wrenschall,  84  Md.  except  as  to  the  deficiency  between 

492.  the  amount  of  paid-up  stock  so  ia- 

*  Booth  V.  CampbeU,  (1872)  87  Md.  sued  and  the  minimum  aUowed  by 

522.  the  charter  for  the  transaction  of 

ft  An  arrangement  made  in  good  business.    Hill  v.  Silvey,  (1889}  81 

faith  among  the  stockholders  of  a  Gra.  500. 

corporation  whose   subscription  to  ^  Lake  Superior  Iron  C!o.  v,  Drexel, 

its  capital  stock  has  never  been  made  (1882)  90  N.  Y.  87. 

public,  entered  into  before  the  corpo-  ?  Thurston  v.  Duffy,  (1886)  88  Him^ 

ration  has  incurred  debts,  whereby,  827. 

instead  of  issuing  stock  to  the  amount  ^  Young  v,  Erie  Iron  CCt  (1887)  05 

of  the  original  subscriptions,  each  Mich.  111. 
Bubficriber  is  given  full  paid-up  stock 
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fore  the  whole  capital  stock  has  been  paid  in,  can  not  be  en- 
forced by  a  single  creditor,  suing  on  his  own  behalf.  The  bill 
most  be  broughtjn  behalf  of  all  creditors,  and  the  assets  of  the 
corporation  must  first  have  been  exhausted.^ 

§  157.  Debts  due  laborers. —  In  many  of  the  States  there 
are  statutes  making  the  shareholders  of  corporations  indi- 
vidually liable  for  debts  due  to  its  servants,  laborers,  em- 
ployees and  apprentices,'  designed  for  the  protection  of  those 
who  "  usually  look  to  the  reward  of  a  day^s  labor  or  service 
for  immediate  or  present  support,  from  whom  the  company 
does  not  expect  credit,  and  to  whom  its  future  ability  to  pay 
is  of  no  consequence;  '^ '  such,  for  example,  as  an  engiueer  and 
fireman,  although  sometimes  actiug  as  superintendent  alfo,*  a 
civil  engineer,*  a  reporter  employed  by  a  newspaper  com- 
pany, and  a  city  or  assistant  editor,  if  not  an  officer  of  the 
company,*  an  overseer  and  book-keeper,^  and  a  book-keeper 
having  no  other  duties  than  such  as  usually  pertain  to  that 
position,*  a  foreman  in  a  manufacturing  corporation,  although 
he  may  not  perform  manual  labor.*    But  in  general  only 

1  Harper  v.   Union   Manuf.  Ca,  Y.    dl8,    217.     Cf.    Williamson  v. 

(1882)  100  HL  226.  Wadsworth,  49  Barb.  294;  Adams  v. 

*N.  Y.  Laws  of  1848,  oh.  40,  §  18,  Goodrich,  (1875)  66  Gkt.  835. 

laborers,  servants  and  apprentices;  ^Vinoent  v,  Bramford,  1  Jones  ft 

N.  Y.  Laws  of  1875,  oh.  892,  §  8,  S.  606;  8.  O.  12  Abb.  Pr.  (N.  S.)  262. 

amending  N.  Y.  Laws  of  1850,  ch,  *  Conant  v.  Van  Schaick,  24  Barb. 

140,  §  10,  laborers  and  servants  of  87,    Qf.  Williamson  v,  Wadsworth, 

railwajs,    other   than   contractors;  49  Barb.  294.   Contra^  Pennsylvania 

Wis.  Rev.  Stat  (1878)  §  1769,  clerks,  &a  R.  Co.  v.  Leuflfer,  (1877)  84  Pa. 

servants   and  laborers;   Ind.    Rev.  St.  168. 

Stat.  (1881)  §  8869,  laborers,  servants,  <  Harris  v.  MorveU,  1  Abb.  K.  Cas. 

apprentices  and  employees;   Tenn.  127. 

Acts  of  1875,  ch.  142,  §  21,  servants  7  Hovey  t;.  Ten  Broeck,  (1865)  8 

and  employees;  Pa.  Act  of  AprU  29,  Robt.  (N.  Y.  Sup.  Ct.)  816. 

1874,    work  done  or   material  fur-  >  Chapman  v.  Chumar,   (1889)  64 

nisbed ;  Mich.  Const.  (1850)  art  xv,  Hun,  686. 

§7 ;Moyerv.  Pennsylvania  Slate  Co.,  •Sleeper   v.    GJoodwin,    (1887)    67 

(1872)  71  Pa.  St.  293 ;  Weiss  v.  Mauch  Wis.  577.     In  Short  v.   Medberry, 

Chunk  Iron  Co.,  (1868)  58  Pa.   St.  (1888)  29  Hun,  89,  the  plaintiff  was 

295 ;  Reading  Industrial  Manuf.  Co.  given  a  situation  at  a  monthly  sal- 

r.    Qraeff,  (1870)  64    Pa.    St   895;  ary  of  |1,000  per  year  by  a  man- 

Weigley  v.  Coal  Oil  Co.,  (1862)  6  ufacturing  corporation  on  condition 

Phila.  67.  that  he  should  obtain  for  the  cor- 

s  Wakefield  v.  PVirgo,  (1882)  90  N.  poration  a  loan  of  $8,000.    He  acted 
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manual  or  menial  laborerd  are  protected  b}*^  these  statates.^ 
General  agents,  such  as  superintendents,*  or  an  overseer  on 
a  plantation,*  or  an  agent  of  a  mining  corporation  employed 
to  take  charge  of  its  mines  in  a  foreign  country,^  or  secretaries 
of  manufacturing  companies,  are  not  within  these  statutes.* 
And  secretaries  *  and  general  managers '  can  not  claim  their 
protection  by  reason  of  performing  the  duties  of  a  book-keeper 
in  addition.  The  mere  fact  that  one  does  some  manual  labor 
incidental  to  his  position  as  manager  or  foreman  or  superin- 
tendent, will  not  constitute  him  a  laborer  within  the  intent  of 
the  statutes.^  Consulting  engineers,*  assistant  chief  engineers  ^* 
and  contractors,  are  not  within  the  meaning  of  these  acts;^^ 
nor  is  a  traveling  salesman  employed  by  a  corporation  a  laborer 
within  the  constitutional  provision  of  the  constitution  of  Mich- 

as  foreman,  helped  to  manufacture  ^  Wakefield  v.  Fkrgo^  (1682)  90  N.  Y. 

etone,  kept  time  of  the  hands,  so-  218. 

licited  orders,  and  did  whatever  told  ^  Krauser  v.  Kuckel,  (1870)  47  Hun, 

to  do  by  the  superintendent,  and  it  468 ;  Ericsson  v.  Brown,  (1862),  88 

was  held  that  he  was  a  laborer  or  Barb.  890. 

servant  within  the  meaning  of  the  *  Ericsson  v.  Brown«  (1862)  88  Barb. 

statute.  890. 

1  Adapis  v.  (Goodrich,  (1875)  55  Ga.  i^Brockway    v.    Innes,    (1878)   89 

885.     Of.  Heebner  v.  Chave,  (1847)  6  Mich.  47.    Of.  Peck  v.  MiUer,  (1878) 

Pa.  St.  115;  Harrod  v.  Hamer,  (1878)  89  Biich.  594. 

82  Wis.  162 ;  Southworth  &  Jones  on  n  Aikin  v.  Wasson,  (1868)  24  N.  Y. 

Manufacturing  &  Business  Corpora-  482:  Balch  v.  New  York  &c,  R,  Co.» 

tions,  §  96.  (1871)  46  N.   Y.   521 ;  Atcherson  «. 

3Kincaid  v.    Dwinelle,  (1875)  59  Troy  &o.  a  Ck>,,  6  Abb.  Pr.  (N.  S.) 

N.  Y.  548.    C/.  Gordon  V.  Jennings,  829;  BoutweU  v.  Townsend,  (1860) 

8Q.  B.  Div.  45;  Gurney  v.  Atlantic  87  Barb.   205.      Cf.  Kent   v.    New 

&c  Ry.  Co.,  (1874)  58  N.  Y.  868.  York  &c.  R.  Co.,  (1855)  12  N.  Y.  628; 

'Whittaker  V.  Smith,  (1879)  84  N.  McClusky    v.   CromweU,    (1854)    11 

C.    840.      Contra,    Hovey    v.    Ten  N.  Y.598.    Thus  a  stockholder  is  not 

Broeck,  (1875)  8  Rob.  (N.  Y.   Sup.  liable  as  for  a  labor  debt  for  money 

-  Ct.)  816.  due  under  a  contract  with  the  oor- 

*  Hill  V.  Spencer,  (1874)  61  N.  Y.  poration,  whereby  a  contractor  is  to 

274;  Krauser  v.   Ruckel,  (1879)  17  carry  on  certain  quarrying  opet»- 

Hun,  468;  Dean  v.  De  Wolf,  (1878)  tions  at  his  own  expense  and  for  a 

16  Hun,  186.  period  of  years,  in  a  quarry  owned 

ft  Coffin  V.  Reynolds,  (1868)  87  N.  Y.  by  the  corporation,  and  deliver  rock 

640,  overruling  Richardson  v.  Abend-  to  the  corporation  at  certain  rates. 

roth,  48  Barb.  168.  Taylor  v.  Manwaring,  (1882)  4B  Ifioli. 

<  Viele  V.  WeUs,  (1882)  9  Abb.  N.  171. 
OiB.  277. 
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igan.^  In  Indiana  the  issue  has  been  raised  whether  a  corporar 
tion  aggregate  could  be  the  ^'employee  "  of  another  corporation 
in  the  sense  here  used,  but  it  was  decided  in  the  negative*' 

§  1 58.  The  same  subjeet  contiiraed. —  Statutes  imposing  t^ 
personal  liability  upon  stockholders  for  labor  performed  for 
the  corporation  are  construed  as  creating  a  liability  in  addition 
to  what  remains  unpaid  on  their  subscriptions^'  and  as  imposing 
a  personal  obligation  to  pay  for  services  rendered  while  the 
stockholder  was  a  member  of  the  company,  of  which  he  is  not 
relieved  by  a  transfer  of  his  shares.^  It  attaches  to  munici- 
pal corporations  holding  shares  as  well  as  to  natural  persons.* 
The  remedy  is  not  ezclusive  of  the  common  law  right  of  such 
creditors  to  enforce  the  liability  of  shareholders  upon  their 
unpaid  subscriptions.^  Tbe  iright  of  action  conferred  is  assign- 
able and  not  a  mere  personal  privilege.^  It  is  not  necessary  to 
prove  a  judgment  against  the  corporation  in  order  to  maintain 
an  action  against  shareholders  under  these  statutes,  but  the 
plaintiff  may  prove  on  the  trial  the  nature  and  amount  of  his 
claim,  independent  of  any  judgment.^  An  employee  is  not  to 
be  regarded  as  having  waived  his  right  of  action  against  the 

1  Jones  V,  Avery,  (1882)  60  Mich,  which   Buits   were  brought  as  to)c 

820.    Bat  see  Williamson  v.  Wads-  labor  debts,  and  for  the  use  of  the 

worth,  49  Barb.  294.  persons  to  whom  the  orders  were 

s  Dokes  V.  Love,  (1884)  97  Ind.  841.  drawn,  against  one   of  the  stock- 

Cf,  Beecher  v,  Dacey,  (1882)  45  Mich,  holders  of  the  corporation ;  and  it 

92.    In  this  case  a  mercantile  firm  was  held  that  the  action  woald  not 

delivered  goods  to  the  laborers  of  a  lie,  and  that  the  use  of  the  words 

mining     corporation    upon   orders  *'  for  labor  **  in  the  orders,  was  sim- 

drawn  in  this  form:  "Due  A.  for  ply  to  indicate  the  nature  of  the 

labor  from  the  M.  &  P.  Rolling  Mill  service  for  which  they  were  given 

Go.  t — ,  in  goods,  at  the  store  of  and  not  to  keep  them  alive  as  against 

G.  K,  treasurer,  by  G. ;  '*  and  on  de-  stockholders, 

livery  of  goods  to  the  amount  so  'Milroy   v.    Spur   Mountain   &c. 

called  for,  the  firm  stamped  each  Mining  Ca,  48  Mich.  231. 

order  **paid."    It  was   apparently  ^  Jackson  v.  Meek,  (1888)  87  Tenn. 

understood  that  the  firm  should  re-  69;  8.  C.  10  Am.  St.  Rep.  620. 

oeive  and  honor  the  orders  of  the  ^  Shipley  v.  Terre  Haute,  (1882)  74 

corporation    and     that    the  latter  Ind.  297. 

should  settle  with  it  every  month,  <  Lane's  Appeal,  (1886)  105  Pa.  St. 

and  pay  the  amount  of  the  orders  49. 

taken  by  it.    The  firm  became  in-  ^Krauser  v,  Ruckel,  17  Hun,  408. 

solvent,  and  had  among  its  assets  a  >  Sleeper  «,  Gtoodwin,  (1887)67  Wis, 

large  nomber  of  these  orders,  on  679. 
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shareholders  individually  by  the  mere  act  of  presenting  his 
claim  for  wages  in  order  to  be  'entitled  to  a  dividend  from 
the  assignee;.^  nor  by  taking  a  note  and  obtaining  judgment 
against  the  corporation  and  receiving  fipro  rata  payment  out 
of  the  corporate  assets.'  The  mere  dissolution  of  a  corpora- 
tion by  suspension  of  business,  or  by  an  assignment  for  the 
benefit  of  creditors,  does  not  destroy  the  right  of  a  servant  to 
enforce  the  personal  liability  of  stockholders  for  wages.'  In 
actions  under  these  statutes  brought  in  a  foreign  State,  they 
will  be  construed  in  accordance  with  the  construction  given 
them  in  the  courts  of  the  State  that  enacted  them.^ 

iSl6epar«L  Goodwin, (1887)67'Wi8.  ^Sleeper  v.  Qoodwm,  67  Wis.  OT9. 

67a  «yiele  v.  Wells,  (1882)  0  Abb.  N. 

s  Jaokson  v.  Meek,  (t888)  87  Tens.  Gas.  277,  a  case  arising  under  the 

69;  &  a  10  Am.  St.  Bep.  620.  Hiohigan  statute. 
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§  159.  Liability  of  members  —  (a)  From  acts  prior  to 
incorporation* —  Persons  engaged  in  organizing  a  company, 
become  personally  liable  upon  transactions  entered  into  by 
them  on  its  behalf,  unless  their  contracts  be  expressly  condi- 
tioned upon  the  saccessful  formation  and  incorporation  of  the 
company  and  its  ratification  of  their  acts.^  This  liabilitj^  rests 
upon  the  law  of  agency,  their  position  being  that  of  agents 
of  an  undisclosed  principal.'  Accordingly,  persons  ^dealing 
with  them  may,  upon  the  incorporation  of  the  company  and 
its  ratification  of  the  contracts  made  in  its  behalf,  elect  to 
have  their  remedy  either  against  the  individuals  with  whom 
the  contract  was  made  or  against  the  company,'  unless,  of 

1  Landman  v.  Entwistle,  7  Ex.  682 ;  >  Scott  v.  Ebury,  86  L.  J.  C.  P.  161 

Bennie  v.  Clarke,  5  Ex.  292;  Hig-  In  Kelner  v.  Baxter,  L.  R.  2  C.  P. 

gins  17.  Hopkins,  8  Ex.  168.  174,  it  appeared  that  a  company  was 

*Hnrt  V.  Salisbury,  55  Mo.  810;  projected  for  carrying  on  a  hotel, 

Hopcroft  V,  Parker,  16  L.  Times,  N.  and  the  promoters  thereof  signing 

S.  061«  '*  on  behalf  of  **  the  company,  con- 
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course,  plaintiffs  had  agreed  to  look  to  the  company  alone  and 
the  latter  has  assumed  the  liability.^  Under  such  an  agree- 
ment the  plaintiff  may  be  left  without  redress  by  the  insolv- 
ency of  the  company.^  In  the  absence  of  such  an  agreement, 
even  a  charter  provision  that  the  company  alone  shall  be  lia- 
ble, is  insufficient  to  deprive  the  creditor  of  his  remedy  against 
the  persons  contracting  the  liability.'  But  a  promoter  may 
show  that  by  the  terms  under  which  he  and  the  other  mem- 
bers of  a  provisional  committee  consented  to  enter  upon  the 
work  of  organization,  they  were  to  incur  no  personal  lii^bility, 
and  to  have  no  power  to  bind  one  another.^ 

§160.  The  same  snbject  continned  —  Preliminary  ex- 
penses.—  Persons  engaged  in  floating  and  organizing  a  com- 
pany, are  liable  for  such  of  the  preliminary  expenses  incident 
thereto,  as  they  may  have  authorized  to  be  incurred.'  It  is  a 
question  of  fact  for  the  jury  how  far  each  of  those  who  have 
participated  in  floating  a  company,  thereby  authorized  his 
credit  to  be  pledged  for  expenses  necessarily  incident  thereto, 
and  how  far  credit  was  given  on  the  faith  of  his  responsi- 
bility.^   For,  there  being  no  partnership  relation  between 

tracted  with   the  plaintiff  for  the  &  C.  401 :  NockeUs  v.  Crosby,  (1S&) 
purchase  of  certain  goods.  The  goods  8  Bam.  814,  828;  Wallstab  v.  Spot- 
were   delivered  to  the  representa-  tiswoode,  (1846)  15  Mees.  &  W.  601, 
tives  of  the  proposed  oompany,  and  616,  where  it  was  held  that  the  f^ct 
were  consumed  in  its  business.    Tlie  that  a  committee-man  attended  and 
company  became  incorporated,  and  took  part  in  a  meeting  at  which  a 
ratified    the   agreement,    but    col-  resolution  incurring  certain  ezpenaes 
lapsed  before   the  purchase-money  was  passed^  wiU  be  aufficieat  to  rea- 
was  paid.    It  was  decided  that  the  der  him  liable.    But  Ia  Hall's  Case, 
promoters  were  personally  liable  for  8  De  Gez  &  S.  214,  it  was  held  that 
the  price  of  the  goods,  that  without  one  who  attended  a  meeting  mer^y 
the  consent  of  the  plaintiff  no  sub-  as  a  spectator,  and  took  no  part  it 
sequent  ratification  by  the  company  its  prooeedinga,  and  expsessly  re- 
could  relieve  them  of  this  liability,  quested  that  his  name  mii^t  not  be 
and  that  parol  evidence  was  not  ad-  inserted  in  the  books  of  the  com* 
missible  to  prove  that  personal  lia-  pany,  could  not  be  made  liable, 
bility  was  not  intended.  *  Beynell  v,  Lewis,  15  Mees.  &  W. 
iWhitweU  V.Warner,  20  Yt.  4^.  617;  Bailey  v.  Macaulay,  13  Q.  B. 
2  Landman  v.  Entwistle,  7  Ex.  682.  815,  holding  also  that  in  determining 
'Witmer  v.  Schlatter,  2   Rawle,  what  expenses  are  necessuily  inot- 
859.  dent  to  the  undertaking,  the  jury 
^  Rennie  v.  Clarke,  5  Ex.  292.  are  to  consider  what  expenses  are 
A  Braithwaite  v.  Skofield,  9  Barn,  ordinarily   incurred    in   promoliiig 


§  160.]  FABTNEB8HIP   UABILTTT   OF  MEMBBBS.  289 

theniy^  and  no  presumption  of  general  agency  to  act  one  for 
another,'  no  one  of  them  can  be  held  liable  for  such,  ex- 
penses who  dissented  from  the  resolution  to  incur  them,  or 
who  left  the  meeting  before  the  resolution  was  adopted.'  In 
order  that  he  may  be  bound,  it  is  essential  to  show  that  the 
work  was  done,  or  the  goods  supplied  under  a  contract  with 
him  or  his  authorized  agent.^  And  no  promoter,  in  the  ab- 
sence of  evidence  that  he  has  received  authority  from  the 

companies  of  a  similar  kind ;  Will-  to  share  in  profit  and  loss,  which  is 
iams  V,  Pigott,  2  Ex.  201,  holding  the  characteristic  of  partnership, 
that  where  the  persons  entering  into  ^  "  It  would  be  absurd  to  suppose 
the  provisional  agreement  appoint  that  such  a  relation  could  be  meant 
a  managing  committee^  and  the  to  be  created  by  any  of  those  who 
Bcheme  proves  abortive,  and  there  consented  to  act."  BeyneU  v,  Lewis, 
are  no  funds  out  of  which  to  pay  the  15  Mees.  &  W.  517 ;  Bailey  v,  Mao- 
expenses  of  the  managing  commit-  anlay,  18  Q.  B.  815;  Lindley  on  Part- 
tee,  it  is  a  question  of  fact  for  the  n^rship,  81,  88;  Beach  on  Railways, 
jury,  whether  the  latter  have  been  g  8;  Denton  v,  ICacniel,  2  £q.  852, 
authorized  to  pledge  the  credit  of  holding  that  a  promoter  can  main- 
the  provisional  committeemen  or  tain  a  suit  against  his  co-promoters 
whether  in  incurring  the  expenees  only  upon  consenting  that  an  ac- 
they  were  acting  as  the  agents  of  the  oount  be  taken  of  the  expenses  of 
projected  company.  Admissions  by  all  his  associates;  Lewis  v.  Smith, 
a  promoter  to  the  effect  that  he  was  19  L.  J.  C  P.  278,  holding  that  an 
liable  upon  a  certain  contract  are  agreement  to  indemnify  a  provis- 
not  conclusive  evidence,  where  it  is  ional  committee-man  for  all  ex- 
shown  that  he  was  ignorant  of  the  penses  incurred  by  him  in  the  pro- 
liabilities  legally  attaching  to  him.  motion  of  the  scheme,  does  not 
Newton  v.  Belcher,  12  Q.  B.  221.  embrace  the  costs  of  an  action  im* 
But  in  Besley's  Case,  8  Macn.  ^  G.  properly  brought  against  him  as  a 
287,  a  promoter,  in  ignorance  of  the  member  of  the  committee, 
fact  that  his  request  to  have  his  name  *The  law  will  not  Imply  an  an- 
withdrawn  from  the  committee  had  thority  from  him  to  the  other  mem- 
been  acceded  to,  having  made  a  pay-  hers  of  the  committee  to  bind  him 
ment  upon  the  debts  of  the  company,  by  their  contracts  from  the  mere 
it  was  decided  to  be  such  a  recogni-  fact  of  consenting  to  join  the  provis- 
tion  of  his  liability  as  would  war*  ional  committee.  Reynell  v,  Lewis 
rant  his  name  being  placed  upon  the  and  Wyld  v.  Hopkins,  reported  to- 
list  of  oontributories.  Cy.  Hole's  gether,  15  Mees.  &  W.  517. 
Case,  8  De  Oex  &  S.  241 ;  Beach  on  >  B^ley*s  Case,  8  De  Gex  &  S. 
Bail  ways,  g  7.  224;  Robert's  Case,  8  De  Gex  &  S. 

i  Forrester  v.  Bell,  10  Ir.  R  C.  L.  205. 

565.    Consenting  to  act  as  a  mem-  *  Bailey  v.  Macaulay,  15  Q.  B.  588 ; 

ber  of  a  provisional  committee  im-  Reynell  v.  Lewis,  15  Mees.  &  W.  617; 

poses  upon  the  promoter  none  of  the  Wilson  v.  Curson,  15  Mees.  &  W. 

liabilities  of  partnership.    Such  an  582;  B.  a  6  Am.  &  Eng.  By,  Cas. 

association  constitutes  no  agreement  24. 
10 
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others  to  contract  for  them,  can  render  them  responsible  for 
his  acts.^  But  while  merely  agreeing  to  become  members  of 
a  provisional  committee  will  not  create  the  liability  of  part- 
nership, there  are  nevertheless  circumstances  from  which  it 
may  arise;  and  when  these  conjoin,  each  of  the  promoters 
may  be  held  liable  upon  contracts  made  by  the  others.'  Thus 
where  there  is  evidence  that  a  promoter  has  consented  to  be 
a  provisional  committee-man,  and  has  authorized  his  name  to 
be  inserted  in  a  particular  prospectus  in  which  certain  persons 
are  designated  as  the  acting  committee,  solicitors,  engineers 
and  secretary,  and  this  prospectus  has  been  so  publicly  circa- 
lated,  with  the  promoter's  consent,  that  the  jury  would  pre- 
sume that  the  plaintiff  knew  of  it  and  acted  upon  it,  the 
question  arises  how  far  the  promoter,  as  a  provisional  com- 
mittee-man, may  be  rendered  liable  for  the  acts  of  the  persons 
therein  designated  as  the  acting  committee,  solicitors,  engi- 
neers and  secretary.'  This  is  a  question  of  fact  and  must  of 
course  depend  upon  the  terms  of  each  particular  prospectas. 
If  the  prospectus  state  merely  the  names  of  the  provisional 
committee  and  nothing  more,  and  no  light  be  derived  from 
the  context,  that  circumstance  does  not  alter  the  liability  of 
the  promoter.  If  not  responsible  as  being  one  of  that  com- 
mittee in  fact,  he  cannot  become  so  by  the  representation  of 
the  fact.  But  if  the  prospectus  states  the  names  of  an  acting 
or  managing  committee  also,  or  of  solicitors,  secretaries,  or 
other  officers,  it  is  for  the  jury  to  determine  whether  the  act- 
ing committee  and  other  officers  are  to  take  upon  themselves 
the  whole  management  of  the  scheme,  or  whether  the  provis- 
ional committee  has  constituted  the  latter  their  agents  to 


I  Patrick  v.  Reynolds.  1  C.  B.  N.  S. 
727;  Burbridge  v.  Morris,  3  Hurl.  & 
C.  664;  Wilson  v.  Curzon,  6  Am.  Sc 
£ng.  By.  Cas.  24 ;  'Williams  v.  Pigott, 
2  Ex.  201;  Dawson  v.  Morrispn,  5 
Am.  &  Kng.  Ry.  Cas.  62. 

2Reynell  r.  Lewis,  15  Mees.  &  W. 
517,  580:  Landman  v.  Entwistle,  7 
Ex.  6C2;  Forrester  v.  Bell,  10  L  R. 
C.  L.  555;  Higgins  v.  Hopkins,  3  Ex. 
163;  Ba  ley  v.  Macaulay,  13  Q.  B. 
814;  Newton  v.  Belcher,  12  Q.  B. 


921 ;  Carrick's  Case,  1  Sim.  N.  a  505; 
Ex  parte  Cottle.  2  Macn.  &  G.  185; 
Robert's  Case,  2  Macn.  &  G.  192; 
Wood  V.  Argyll,  6  Macn.  &  G.  928; 
Burnside  v.  Dayrell,  8  Ex.  224;  Nor- 
ris  17.  Cottle,  2  H.  L,  Caa  647,  665. 
Contra  (bat  considered  as  overruled ), 
Holmes  v.  Higgins,  1  Barn.  &  C.  74; 
Lucas  V.  Beach,  1  Man.  &  G.  417; 
Hutton  V,  Uphill,  2  H.  L.  Cas.  691. 
C/.  Beach  on  Railways,  §  9. 
>  Beach  on  Railways,  §  12. 
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conduct  it  on  their  behalf.^  One  who  joins  a  provisional  com- 
mittee is  not  bound  by  contracts  entered  into  by  the  commit* 
tee  prior  to  his  admission,  although  the  contracts  are  in  part 
executed  subsequently  to  that  time.' 

§161.  Incorporation  of  partnerships  —  The  same  snb- 
jeet  eontinned.-^The  facility  with  which  corporations  may 
be  formed  under  the  modem  enabling  acts  of  the  several 
States,  the  great  advantages  to  be  derived  from  corporate  ex- 
istence, together  with  the  limited  liability  incident  thereto, 
has  led  to  the  reorganization  of  many  existing  co-partnerships 
and  their  establishment  as  bodies  corporate.'  The  former 
partners  are  not,  in  such  cases,  relieved  from  the  individual 
liability  attaching  to  them  for  debts  incurred  prior  to  their  in- 

I  Reynell  «.  Lewis,  15  Mees.  &  W.  The  court  held  that  the  corporation 

517,  580,  581.  dissolved  the  partnership,  and  that, 

3  Beale  v.  Mouls,  10  Q.  B.  976.    Cf,  although  the  articles   provided  for 

Whitehead  v.  Barron,  2  Moody  &  R.  five  incorporators,  instead  of  three, 

248 ;  Maudslay  v.  Le  Blanc,  2  Car.  &  and   fixed    the    capital    stock    at 

P.  409  n. ;  Ex  parte  Jackson,  1  Yes.  $100,000,  yet,  as  H.  was  one  of  the 

Jr.  181 ;  Ex  parte  Peele,  6  Yes.  602 ;  incorporators,  he  should  be  concln- 

Beach  on  Railways,  §  8.  sively  considered  to  have  assented 

*  In  a   recent  case,  Hennessy  v.  thereto,  and  could  not  be  heard  to 

Griggs,  (N.'  D.  1890)  44  N.  W.  Rep.  say  that  the  corporation  was  not  the 

1010,  three  persons  formed  a  part-  one  provided  for  by  the  co-partner- 

nership,  the  articles  providing  that  ship  articles.     Also  that  while  H. 

the  capital  should  be  $50,000 ;  O.  to  was  a  necessary  party  to  a  transfer 

furnish  $5,000,  R  $10,000,  and  H.  of  the  firm  property  to  the  corpora- 

$10,000;  $25,000  to  be  held  by  G.,  to  tion,  yet  a  transfer  thereof  by  G. 

be   by  him  negotiated   and  raised  and  E.  could  not  be  avoided  by  H. 

from  outside  parties.  aU  profits  to  be  because  he  wrongfully  refused   to 

divided  in  proportion  to  the  capital  join  therein.    And  furthermore  that 

furnished  by  each,  on  the  basis  of  a  as  all  the  capital  stock  belonged  to 

capital  of  $50,000.    The  articles  also  the  same  persons  who  furnished  the 

provided  for   incorporation  by  the  firm  capital,  and  in  the  same  propor^ 

same  persons,  under  the  same  name,  tion,  it  was  competent  for  the  cor- 

and  for  the  same  purposes,  and  that  poration  to  assess  its  capital  stock  to 

all  partnership  effects  should  be  as-  pay  the  debts  incurred  by  the  firm 

signed  to  the  corporation,  and  that  in  procuring  the  property  that  was 

the  capital  stock  should  be  not  less  transferred  to  the   corporation,  so 

than  $50,000,  and  should  be  held  and  long  as  such  assessment  was   less 

divided  among  said  persons  in  the  than  the  amount  that  each  person 

same  prox>ortion  as    the  capital  of  was  originally  required  to  furnish 

the  partnership.    H.  joined  with  G.  under   the  co-partnership   articles, 

and  E.  and  two  others  in  executing  none  of  said  parti  c's  having  actually 

and  filing  articles  of  incorporation,  paid  in  their  firm  capital,  and  said 
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corporation.'  The  recognized  value  of  a  firm  name  already 
known  in  business  circles,  has  too  often  led  to  the  adoption 
of  the  same  designation  for  the  newly  created  corporation,  and 
has  been  the  cause  of  complications  with  persons  who,  baying 
no  notice  of  the  change,  have  extended  credit  upon  the  faith 
of  a  supposed  unlimited  partnership  liability.  Under  such  cir- 
cumstances, the  nature  and  extent  of  the  incorporators'  liability, 
for  debts  incurred  after  they  become  a  corporation,  will  depend 
upon  whether  or  no  actual  notice  of  their  incorporation  was 
given  to  the  plaintiffs  at  the  time  the  debts  were  incurred.' 
In  a  recent  case  in  the  federal  supreme  court  it  was  shown 
that  the  defendants  held  themselves  oat  to  plaintiff's  agents 
as  a  partnership,  that  they  bad  been  partners  up  to  a  short 
time  previous  to  the  making  of  the  contract  in  suit,  had  signed 
what  purported  to  be  a  firm  name  to  a  portion  of  the  corre- 
spondence.  out  of  which  the  contract  had  arisen,  and  that 
plaintiff  had  dealt  with  them  under  the  belief  that  they  were 
partners,  and  without  knowledge  or  notice  of  the  transforma- 
tion of  defendants'  business  from  a  partnership  into  a  corpo- 
ration. In  view  of  these  facts,  the  defendants  were  held  to  be 
estopped  in  fact  and  law  from  setting  up  their  corporate  ex- 
istence as  a  bar  to  plaintiff's  suit  against  them  as  individuals.' 
In  a  case  involving  a  similar  principle,  the  owners  of  land 
whereon  a  building  was  erected  were  the  incorporators  of 
a  company  soon  after  chartered.  Just  before  the  charter 
issued  it  was  agreed  among  them  that  the  contract  for  the 
building  should  be  let  to  one  of  their  number  at  a  fixed  sum, 
who  should  sublet  it  for  less,  the  expense  of  building  and 
profits  to  be  divided  among  them  in  the  ratio  of  the  stock 
held.  This  was  done,  and  the  price  of  the-  building  paid  in 
shares  issued  to  each ;  and  they  were  all  held  liable  as  joint 
contractors  to  a  material-man  furnishing  supplies  o^  the  order 
of  the  sub-contractor.^ 

person  would  not  be  entitled  to  said       *  Martin  v,  FeweU,  (1883)  79  Ma 

stock  without  paying  such  assess-  401,  412. 

ment;  and  H.  would  not  be  entitled       >  McQowaa  v.  American  FiriBtMd 

to  paid-up  non-assassaUe  stock  un-  Tan  Bark  Co..  (1.887)  121  U.  S.  075. 
less  he  had  paid  the  full  amount,  as       <  McFall  v.  McKeesport  ^  Y.  Ice 

required  by  the  partnership  artidee.  Co.,  (Pa.  19^  16  Atlan.  Bap^  47a 

1  Broyles  o,  McCoy,  (186^  6  Baeed, 
fFenn.)  6es. 
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§  162.  (b)  From  illegal  and  irregular  incorporation. — 

Exemption  from  personal  liability  being  one  of  the  chief  char- 
acteristics of  corporations,  distinguishing  them  from  partner- 
ships or  unincorporated  joint-stock  companies/  it  follows  that 
where  there  has  been  no  legal  incorporation,  the  members  are 
individually  liable  as  partners  for  &11  the  debts  of  the  organi- 
zation.^ For  obligors  are  bound  not  by  the  style  which  they 
give  themselves,  but  by  the  consequences  which  they  incur 
by  reason  of  their  acts.'  In  New  York  a  society  formed 
for  an  object  not  authorized  by  any  general  enabling  act  or 
special  charter  is  held  to  be  a  partnership.^  An  ineffectual 
attempt  at  incorporation  may  result  in  the  formation  of  a 
joint-stock  company.^  The  rule  that  the  regularity  ot  an 
incorporation  is  not  to  be  questioned  collaterally  in  suits 
between  private  parties  but  only  in  direct  proceedings  insti- 
tuted in  behalf  of  the  State,"  does  not  apply  where  persons 
assuming  to  act  as  a  corporation  under  authority  of  a  general 
law,  organize  for  a  purpose  prohibited  or  not  authorized  by 
the  enabling  act,^  or  fail  to  comply  with  its  requirements  in 

1  Smith  V.  Iluckabee,  68  Ala.  191,  oon tract    8ue4    upon     was    made, 

and  Sponse  v.  Iowa  Valley  Construe-  Fuller  v.  Rowe,  (1874)  57  N.  Y.  28, 

tion  Co.,  86  Iowa,  407,  cited  supra,  26;  McGuire  v.  O'Halloran,  1  HiU  & 

%  115;  "  Unlimited  Company  a  Legal  D.  86,  86i    In  an  action  against  cer- 

Anomaly,'*  28  Sol.  J.  &  Rep.  278.  tain  persons  who  allege  that  they 

'  Kaiser  v,  Lawrence  Savings  are  a  corporation,  it  is  error  to  ex- 
Bank,  (1882)  66  Iowa,  104 ;  8.  0.  41  dude  the  testimony  of  plaintiff  that 
Am.  Rep.  85.  See  previous  discus-  he  did  not  know  defendants  to  he  a 
sion  of  this  topic  mpra,  §  15.  Par-  corporation,  nor  did  he  deal  witl^ 
ties  assuming  to  act  in  a  corporate  them  as  such,  but  that  he  was  in- 
capacity without  a  legal  organization  formed  by  one  of  the  defendantfs 
as  a^  corporate  body,  are  liable  as  that  they  were  a  partnership,  and  in 
partners  to  those  with  whom  they  the  belief  that  they  were  so  he  dealt 
contract;  Fuller  v,  Rowe,  (1874)  57  with  them.  Eaton  v.  Walker,  (1889) 
N.  Y.  28,  26;  Pettis  v,  Atkins,  (1871)  76  Mich.  579. 

60  HL  454 ;  but  when  it  is  sought  to  »  Chaffe  v.  Ludeling.  (1875)  27  La. 

charge  any  one  of  them  as  a  corpo-  Ann.  607.    And  see  National  Bank 

raUrf  or  as  a  partner,  the  same  rule  v.    Landon,    (1871)   46  N.   Y.   410; 

applies  to  each.    If  as  a  corporator,  Ridenour  v.  Mayo,  40  Ohio  St.  9. 

he  must  be  shown  to  have  been  such  *  Koehler  v.  Brown,  2  Daley,  78. 

when  the  contract  sued  upon  was  ^Jnre  Mendenhall,  9  Bankr.  Reg. 

made.     Fuller   v.   Rowe,    (1874)  67  497;  Whipple  v.   Parker,   (1874)   29 

N.  Y.  28,  86 ;  Moss  v.  Oakley,  2  HiU,  Mich.  869,  880. 

265,  268.    If  as  a  partner,  he  must  be  •  Vide  supra,  §  13. 

shown  to  have  been  such  when  the  ^Glen  v.  Breard,(1888)85La.  Ann. 
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any  material  point  ;^  such,  for  example,  as  omissions  or  in- 
definite or  incorrect  statements  in  regard  to  material  mat- 
ters required  to  be  stated  in  the  articles  of  association,*  or 

875;  Vredenburg  v.  Behan,  (1881)  (M  Maas.  88,  where  it  was  held  that 
88  La.  Add.  627.  **  When  the  eotire  delay  in  beginDiDg  the  priDcipal  busi- 
business  carried/ ODbj  persons  in  the  Dess  for  which  the  company  was 
name  of  a  corporation  is  such  as  the  organized  does  not  render  the  mem- 
corporation  is  prohibited  by  law  from  hers  liable  as  partners;  Humphreys 
doing,  they  cannot  interpose  the  cor-  v.  Mooney,  (1881)  5  Colo.  282,  where 
porate  privileges  between  them  and  it  was  held  that  the  omission  from 
the  liabilities  which  the  law  imposes  the  certificate  of 'incorporation  of  the 
upon  individuals  in  the  transaction  of  latter  clause  in  g  98  of  Colorado  in- 
similar  business  without  the  use  of  corporation  act,  as  to  the  assess- 
the  corporate  nama"  Medill  v.  Col-  ability  of  the  stock  of  a  mining  cor- 
lier,  (1866)  16  Ohio  St.  509,  618.  But  poration,  can  not  in  the  absence  of 
under  an  act  providing  for  the  inoor-  fraud,  be  regarded  as  essential  to  the 
poration  of  companies  to  construct  corporate  eadstence  in  an  action  by 
and  operate  railways,  a  company  to  one  against  the  individual  members 
oonstruct  alone  may  be  formed;  for  upon  a  contract  with  the  company; 
it  is  said  not  to  be  essential  to  the  and  that  no  provision  is  made  by 
idea  of  a  railroad  company  that  it  which  individual  liability  attaches  to 
should  both  construct  and  operate  a  members  of  a  corporation  by  reason 
railway.  First  Nat  Bank  of  Daven-  of  any  omission  to  organize  in  the 
port  t7.  Davies,  (1876)  48  Iowa,  424;  manner  prescribed  by  that  act; 
Langan  v.  Iowa  &  M.  Ck)nstruction  Stokes  v.  Findlay,  4  McCrary,  C.  C. 
Co.,  (1878)  49  Iowa,  817.  202,  where  a  bank  was  organised 
1  Marshall  v,  Harris,  (1881)  56  Iowa,  and  commenced  business  without 
182,  where  it  was  held  that  stock-  paid-up  capital,  without  a  sworn 
holders  in  a  corporation  which  has  statement  of  its  paid-up  capital  to 
failed  to  comply  with  the  require-  the  State  auditor,  and  without  a  oer- 
ments  of  the  law  necessary  to  render  tificate  from  the  State  auditor  author- 
their  property  exempt  from  corpo-  izing  the  association  to  commence 
rate  debts  are  primarily  liable  for  business,  all  these  things  being  re- 
such  debts,  and  may  be  sued  without  quired  by  Iowa  Code,  §  1576,  it  was 
the  property  of  the  corporation  be-  held,  construing  this  section  with 
ing  first  exhausted.  Contra,  Qart-  other  provisions  of  the  statutes  of 
side  Coal  Co.  v.  Maxwell,  (1885)  22  Iowa,  that,  notwithstanding  these 
Fed.  Rep.  197,  where  it  was  said  that  failures,  there  was  an  imperfect 
persons  dealing  with  a  corporation  organization,  and  it  was  not  the  case 
which  is  not  legally  organized  can  of  no  corporation,  in  which  the  in- 
not,  for  this  reason^  proceed  against  corporators  would  be  liable  to  credit- 
the  stockholders  who,  in  good  faith,  ors  as  partners, 
supposed  themselves  to  be  incorpo-  *  In  Booth  v,  Wonderly,  (1873)  86 
rated,  the  State  not  having  moved  in  N.  J.  250,  where  the  misstatement 
the  matter.  As  to  omissions  held  was  as  to  the  principal  place  of  busi- 
not  to  be  material  see:  McClinch  v,  ness,  the  court  said:  **  The  doctrine 
Sturgis,  (18S1)  72  Me.  288,  cited  8upra,  that  the  organization  can  not  be  in- 
§  10 ;   Trowbridge  v.  Scudder,  (1858)  quired  into  collaterally,  has  no  ap- 
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delay,*  or  entire  failure  with  respect  to  tbe  requirements  as 
to  filing  the  articles  of  association,*  or  as  to  signing  and 
publishing  them.'  So  also  if  the  statute  under  which  incor- 
poration is  claimed  be  unconstitutional,  the  stockholders  are 
liable  as  partners.^  But  if  the  creditor  has  first  brought  suit 
against  the  corporation,  he  is  thereby  estopped  from  subse- 
quently denying  the  legality  of  its  existence  and  proceeding 
against  its  members  as  partners.*  Although  the  stockholders 
are  liable  as  partners  through  the  invalidity  of  their  attempted 
incorporation,  an  -action  for  money  had  and  received  can  not 
be  maintained  by  one  stockholder  against  others  for  money 
paid  by  him  for  stock  which  he  was  induced  to.  purchase  by 
the  alleged  fraud  of  one  of  them,  when  it  appears  that  such 

pUcation  as  the  case  stands,  because  that  defendants  published  their  al- 

the  charter  does  not  fit  this  company,  leged   incorporation   in  the  pablie 

and  was  not  intended  for  it."  press,  and  mailed  to  plaintiffs  drca- 

^In  Smith  v.  Warden,  (lb88)  86  lars  and  letter  heads  showing  such 
Mo.  882,  the  defendants  were  sued  incorporation,  where  it  is  not  shown 
as  partners,  and  claimed  to  be  a  for-  that  he  ever  received  them* 
eign  corporation.  It  appeared,  how-  <  Eaton  v.  Walker,  (1889)76  Mich, 
ever,  that  the  requirement  of  the  679,  holding  that  when  a  law,  pro- 
statute  of  the  foreign  State  as  to  viding  for  the  organization  of  oor- 
filing  the  articles  of  association  had  porations,  is  held  void  on  account  of 
not  been  complied  with  until  after  its  title  not  being  within  the  const!* 
the  accrual  of  plaintiff's  right  of  ao-  tutional  provision,  an  association  un- 
tion ;  and  it  was  held,  that  the  suit  der  its  provisions,  each  member  shaiv 
was  rightly  brought.  ing  in  the  profits  and  losses  of  the 

s  Gkirnett  v.  Richardson,  (1879)  85  business  in  proportion  to  the  money 
Ark.  144;  Ferris  v.  Thaw,  (1880)  73  he  has  put  into  the  capital  stock. 
Mo.  449 ;  Field  v.  Cooks,  (1861)  16  La.  will  not  constitute  the  parties  thereto 
Ann.  158;  First  Nat.  Bank  of  Daven-  a  corporaton  de  facto,  and  their  car- 
port V,  Davies,  (1876)48  Iowa,  424;  rying  on  business  in  the  corporate 
Coleman  v,  Coleman,  (1881)  78  Ind.  name  is  not  evidence  of  user  which 
844;  Abbott  V.  Omaha  Smelting  Co.,  can  be  considered  in  aid  of  their 
(1876)  4  Neb.  416.  legal  existence;  but  they  are  liable 

'Unity   Insurance  Co.  v.  Cram,  as  partners  for  debts  contracted  by 

(1862)  48  N.  H.  686;  Kaiser  v.  Law-  them.  Chenango  Bridge  Co.  v.  Paige, 

rence  Savings  Bank,  (1881)  66  Iowa,  (1880)  88  N.  Y.  178,  190;  Williams  «. 

104;    disapproving    Humphrey    v.  Bank  of  Michigan,  (1881)  7  Wend. 

Mooney,  1  Colo.  198.    In  Eaton  o.  640;  State  t;.  Howard,  (1846)  IMich. 

Walker,  (1889)  76  Mich.  679,  it  was  512. 

held  that  a  finding  that  defendants  ^Pocheln  v,  Kemper,  (1859)  14  La. 

were  a  corporation,  and  that  plaintiff  Ann.  808 ;  CressweU  o.  Oberly,  (188l| 

knew  it,  and  dealt  with  them   as  17  Bradw.  (111.)  281. 
snch,  is  not  sustained  by  evidence 
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Stockholders  were  equally  hana  fide  holders  with  himself, 
and  equally  victims  of  the  fraud.^  It  is  said  that  one  who 
becomes  a  member  after  the  irregular  incorporation,  haTing 
taken  no  part  therein,  is  not  to  be  held  liable  as  a  partner.* 

§  163,  (c)  From  ft*aud. —  When  the  conduct  of  parties  op- 
erates as  a  fraud  or  deceit  upon  third  parties,  whatever  their 
private  intention,  the  relation  of  partnership  may  be  said  to 
exist  between  them  with  respect  to  such  third  persons.'  Thus 
where  promoters  of  a  corporation  had  signed  as  parties  of  the 
second  part  a  secret  agreement  with  the  owners  of  certain 
•patents  purchased  in  behalf  of  the  projected  corporation,  and 
acted  in  concert  for  their  own  common  benefit,  it  was  held 
that  whatever  may  have  been  their  intention  to  the  contrary 
they  thereby  became  liable  as  partners.^  And  they  may  incur 
liability  as  partners  by  holding  themselves  out  as  such,  or  neg^ 
ligently  or  fraudulently  allowing  themselves  to  be  so  repre-. 
sented  by  their  co- promoters.'  So  again,  the  individuals 
composing  an  incorporated  company  or  society,  may  render 
themselves  personally  liable  to  its  creditors  by  their  acts,  de- 
faults and  representations,  such  for  example  as  representing 
the  company  to  be  solvent,  when  they  have  knowledge  of  the 
contrary;'  permitting  their  assets  to  be  wasted,  as  in  use- 
lessly contesting  a  well  founded  claim;*  or  using  their  corpo- 
rate existence  as  a  cloak  for  the  prosecution  of  an  illegal 
business ; '  and  in  Illinois,  by  advertising  the  company  as  hav- 
ing a  certain  capital  stock.'    Where,  of  course,  a  corporate 

1  Perry  v.  Hale,  (1887)  148  Mass.  640.  «  Searight  v.  Payne,  (1874)  9  Teon. 

s  Stafford  Bank  v.  Palmer,  (1880)  Oh.  175. 

47  Ck)nn.   448.     Cf.   Richardson   v.  •Bigelow  v.   Congregational   So* 

Pitts,  (1879)  71  Mo.  128.  ciety,  (1889)  11  Vt.  288. 

'  Chandler  v.  Bacon,  80  Fed.  Rep.  ^  McQrew    v.   City   Prodnoe   Ez- 

588;  Emery  v.  Parrott,  107  Mass.  95;  change,  (1887)  85  Tenn.  572. 

Story  on  Partnership,  g  49.  » 111.  Stat.  oh.   82,  §  18.     Not  ao, 

4  Chandler  t^.  Bacon,  (1887)  80  Fed.  however,  at  common  law.    Wake« 

Bep.  588.  man  v.  Dalley,  51  N.  Y.  27,  80;  HtbI; 

*Collingwoodt7.  Berkeley,  16  C.B.  National  Bank  v.  Almy,  (1875)  117 

K.  S.  145 ;  Maddick  v.  Marshall,  17  Mass.  476 ;  Evans  v.  Coventry,  (1868) 

a  B.  N.  S.  829;  Wood  t;.  Argyll,  6  25  L.  J.  Ch.  48^;  Crease  v.  Baboock, 

Man.  &  a.  928;  Lake  v.  Argyll,  6  (1846)  51  Mass.   525,  557.     Ctmira, 

Q.  B.  477;  Beach  on  Railways,  §  9;  Haslett  v.  Wotherspoon,  (1847)Strob. 

Taylor  on  Corporations,  g  77.  Eq.  (S.  C.)  209,  229. 
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charter  has  been  obtained  merely  as  a  cloak  for  a  concern 
which  in  its  inception  and  prosecution  is  a  fraud  and  a  swin- 
dle^ the  participants  therein  will  not  be  thereby  protected  from 
personal  responsibility  for  their  illegal  acts.*  But  false  repre- 
sentations by  the  shareholders  and  ofiScers  as  to  the  solvency 
of  a  company,  made  by  them  iu  good  faith,'  and  fraudulent 
or  Mra  vires  acts,  on  the  part  of  the  corporation  itself;  do  not 
render  the  members  individually  liable  as  partners  to  corpo- 
rate creditors.'  Such  a  misleading  statement  wilfully  made 
Gonstitotes  a  ground  of  action  for  damages  only  against  the 
person  making  them ;  *  and  it  is  a  question  between  the  State 
and  the  corporation  alone  whether  it  shall  be  called  to  account 
for  exceeding  the  powers  conferred  upon  it  by  its  charter.^ 

§  164.  (d)  From  migration  of  corporation. —  Since  a  corpo- 
ration can  have  no  legal  existence  beyond  the  jurisdiction  of 
the  State  creating  it,*  the  privilege  of  transacting  business  in 
another  State  existing  by  comity  alone,  a  migration  from  the 
State  ef  its  origin  may  subject  its  members  to  liability  as 
partners.  While  .its  residence  in  one  State. creates  no  insu- 
perable objection  to  its  powers  of  contracting  through  its 

1  MoQrew  v.   City   Produce   Ex-  they  wanted  for  their  meetings,  and 

change,  (1887)  86  Tenn.  672.  Cf.  Sea-  that  it  fitted  up,  furnished  and  sub- 

right  V,  Payne,  (1874)  2  Tenn.  Ch.  let  what  was  not  needed,  and  rented 

175,  180.  its  own  room  when  not  in  use.    The 

^  Searight  v.  Payne,  (1874)  2  Tenn.  court  said,  however,  that  while  the 

Gh.  175,  179 ;  Jackson  v,  Tarquand,  renting  of  rooms  was  not  the  busi- 

Lb  R.  4  H.  L.  806.    Cf,  Collins  v,  £v-  ness  of  the  association,  it  exercised  a 

ans,  5  Q.  B.  82Qi  proper  discretion  under  the  circum- 

*  Seeond  National  Bank  v.  Hall,  stances,  having  in  view  merely  the 

(1878)  36  Ohio  St.  158;  Langan  v.  accommodationandprosperity  of  the 

Iowa  &  M.  C  Co.,  (18^8)  40  Iowa,  association. 

817; Searight  v.  Payne,  (1874)  2  Tenn.  *  Searight  v.  Payne,  (1874)  2  Tenn. 

Gh.  175.    In  Lafond  v.  Deems,  (1880)  Ch.  176,  170. 

81 K.  Y.  607,  it  was  claimed  that  a  •  Searight  v.  Payne,  (1874)  2  Tenn. 

"tent"  of  the  order  of  Rechabites  Ch.  175,  ISO. 

departed  from  the  objects  of  its  or-  *  Bank  of   Augusta  v.  Earle,   18 

ganization   by   accumulation   of  a  Pet.  619;  Paul  v.  Virginia,  8  Wall, 

fond  from  rents  of  rooms,  and  that  168,  holding  that  a  corporation  is  not 

as  to  that  fund  the  members  were  a  citizen  within  the  meaning  of  the 

partners.    It  appeared  that  the  asso-  federal  constitutional  guaranty  of 

ciation  originally  was  obliged  to  hire  equal  privileges  in  each  State  to  citi- 

more  room  than  was  actually  re-  sens  of  others, 
quired,  to  obtain  the'  room  which 
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agents  in  another,^  New  Jersey  has  taken  the  stand  that  in- 
dividaals  desiring  to  carry  on  a  manafacturing  business  within 
her  borders  mast  organize  as  corporations  under  her  laws, 
in  order  to  secure  exemption  from  personal  liability.'  New 
York,  on  the  other  hand,  has  extended  every  encouragement 
to  the  immigration  of  foreign  corporations.  The  recognition 
in  that  State  of  the  rights  conceded  in  her  conrts  to  foreign 
corporations  is  considered  neither  injurious  to  her  interests, 
repugnant  to  her  policy,  nor  opposed  to  the  spirit  of  her  leg- 
islation ;  and  the  court  of  appeals  has  declared  it  to  be  neither 
provident  nor  just  to  inaugurate  a  rule  which  would  unsettle 
the  security  of  corporate  property  and  rights,  by  excluding 
others  from  the  enjoyment  there  of  privileges  which  have 
always  been  extended  to  citizens  of  the  State  abroad.'  This 
has  been  the  policy  of  other  States  as  well.^  But  certainly  no 
rule  of  comity  will  allow  one  State  to  spawn  corporations,  and 
send  them  forth  into  other  States  to  be  nurtured,  and  do  busi- 
ness there,  when  the  State  creating  them  will  not  allow  them 
to  do  business  within  its  own  boundaries.^    Accordingly,  a 

1  Bank  of  Augusta  v.  Earle,  18  erect  all  their  znanufactariDg  estab- 
Pet.  619»  601.  '*  It  is  very  true  that  lisfaments  here,  and  under  their  as- 
a  corporation  can  have  no  legal  ex-  sumed  name,  transact  their  busi- 
istence  out  of  the  boundaries  of  the  ness,  not  only  free  from  all  personal 
sovereignty  by  which  it  was  created,  responsibility,  but  under  cover  of  a 
.  .  .  But  although  it  must  live  corporation  not  amenable  to  our 
and  have  its  being  in  that  State  laws.**  Hill  v.  Beach,  (1858)  12  N.  J. 
only,  yet  it  does  not  by  any  means  Eq.  81. 

follow  that  its  existence  there  will  >  Merrick  v.  Santvoord,  (1866)  84 

not  be  recogpiized  in  other  places ;  N.  Y.  207.    But  see  Kruse  v.  Dusen- 

and  its  residence  in  one  State  creates  bury,     (N.    Y.    Com.    P.    1884)    10 

no  insuperable  objection  to  its  power  Week.  Dig.  201,  where  a  New  Jersey 

of  contracting   in    another."    Mar-  corporation  having  no  office  in  that 

shall,  C.  J.  in  Bank  of  Augusta  v.  State,  was  pronounced  to  be  a  fraud 

Earle,  13  Pet.  521.  upon  the  laws  of  New  Jersey,  and 

2  <*  It  cannot  be  recognized  by  any  ineffectual  to  screen  its  organizers 
court  in  New  Jersey  as  a  legally  from  personal  responsibility  as  part- 
constituted  corporation,  nor  be  dealt  ners  for  contracts  made  in  New 
with  as  such.    If  it  can  be,  what  York. 

need   is  there   of   any  general   or  ^Danforth  v.  Penny,  8  Mete.  664; 

special  law  in  our  State.    Individ-  Second  National  Bank  v.  Hall,  (1878) 

uals   desirous  of   carrying  on  any  86  Ohio  St.  158. 

manufacturing    business,    may    go  ^  Land  Grant  Hy.  &  Trust  CSa  a 

into  the  city  of  New  York,  organize  Coffey  County,  0  E[an.  345. 
under  the  general  laws  of  that  State, 
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oompany  organized  in  Pennsylvania  to  do  business  anywhere 
except  in  that  State  has  been  denied  the  privilege  of  corpo- 
rate existence  in  the  State  of  KansasJ 

§  165.  (e)  From  contlnnanee  of  business  after  dissolution. 

The  fact  that  a  corporation  has  been  dissolved  or  ousted  by  a 
judgment  in  quo  warranto  proceedings  does  not  affect  the  ex- 
isting rights  of  creditors  nor  liabilities  of  stockholders.^  Suits 
by  and  against  them  are  not  governed  by  the  practice  in  pro- 
ceedings by  and  against  partners.'  ^' A  corporation  never  can 
dissolve  itself  so  as  to  defeat  any  of  the  just  rights  of  its  cred- 
itors ; "  *  and  proceedings  may  be  instituted  in  equity  to  enforce 
payment  when  judgment  could  not  be  obtained  at  law.^  While 
in  the  absence  of  statute,  a  corporation  can  not  contract  or  in- 
cur any  obligation  in  its  corporate  capacity  after  dissolution/ 
its  members  do  not  incur  personal  liability  as  partners  upon 
the  subsequent  transactions  of  its  agents/  unless  they  have 
expressly  authorized  the  continuance  of  the  enterprise.* 

§  1 66.  (f)  From  purchase  of  corporate  property  and  fran- 
chises.—  A  transfer  of  the  property  and  franchises  of  a  cor- 
poration does  not  invest  the  purchasers  with  corporate  exist- 
ence ; '  and  if  they  continue  the  business,  they  become  liable 
as  partners  in  respect  of  liabilities  therein  incurred.^® 

§  167.  Joint-stock  companies. — A  joint-stock  company  may 
be  defined  to  be  ^^a  partnership  whereof  the  capital  is  divided 

1  Land  Grant  Ry.  &  Trust  Co.  v.  Beach  on  Railways,  g  601 ;  Wood's 
Coffey  County,  6  Kan.  246.  Railway  Law,  1715. 

2  Rowland  v.  Header  Furniture  ^Ontral  City  Savings  Bank  v. 
Co.,  (1882)  88  Ohio  St.  269;  Portland  Walker,  (1876)  66  N.  Y.  424. 

&c.  Co.  V.  Portland,  12  B.  Mon.  77.  ^National  Union  Bank  v,  Landon, 

Of.  Polar  Star  Lodge  v.  Polar  Star  (1871)  45  N.  Y.  410. 

Lodge,  16  La.  Ann.  53.  ^New  Orleans  &c.  R.  Co.  v,  Dela< 

'Rowland   v,    Meader   Furniture  ware,  114  XJ.  S.  296;  Memphis &c.  R. 

Co.,  (1882)  38  Ohio  St.  269.  Ca  v.  Berry,  112  U.  S.  609;  Fietsain 

*  Brown  v.  Union  Ins.  Co.,  3  La.  v.  Hay,  (1887)  122  111.   293;  s.  o.  8 

Ann.  177,  182.  Am.  St.  Rep.  492;  Archer  r.  Terre 

8  Bacon  v.  Robertson,  18  How.  480 ;  Haute  &o.  R.  Co.,  102  111.  492 ;  Black 

Folger  V,   Columbian  Ins.  Co.,   99  v.  Delaware  &c.  Canal  Co.,  24  N.  J. 

Mass.  267,  276;  Howe  v.  Robinson,  Eq.  455;  Chaffee  v,  Ludeling,  (1876) 

SO  Fla.  862,  where  action  at  law  was  27  La.  Ann.  607. 

barred  by  the  statute  of  limitations.  i^  Chaffee  r.  Ludeling,  (1875)  27  La. 

*Taylor  on  Corporations,  §  435;  Ann.  607 


/ 
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into  shares  which  are  transferable  without  the  express  consent 
of  all  the  co-partners."  ^  Its  articles  of  association  bear  the 
same  relation  to  it  that  the  charter  bears  to  an  incorporated 
company,  regalating  the  duties  of  the  officers,  and  the  duties 
and  obligations  of  the  members  among  themselves.*  At  com- 
mon law  thev  have  none  of  the  rights  and  immunities  of 
regularly  incorporated  companies,,  being  nothing  more  than 
partnerships;  and  every  member  of  the  company  is  liable  for 
the  debts  of  the  concern,  no  matter  what  the  private  arrange- 
ments among  themselves  may  be.'  But  both  in  England  and 
in  this  country,  the  law  of  joint-stock  companies  is  largely 
regulated  by  statute.*  The  powers  conferred  upon  them  by 
these  enactments  are  sach  that  for  manj'^  purposes  they  are 
held  to  be  corporations,'  even  though  they  have  nowhere  been 

1  Hedge  &  Horne'e  Appeal,  (1860)  some  additional  privileges,  for  the 

68  Pa.  St  878.  regulation  of  indastrial  and  pror- 

SBray  v.  Farwell,  (1880)  81  N.  Y.  ident  societies  by  the  28  &  29  Vict 

600.  o.  86,  extending  the  principle  of  lim- 

>  Bobbins  v.  Butler,  (1866)  24  111.  ited  liability  to  persons  advancing 

887,  426,  432 ;  Moore  v.  Brink,  4  Hun,  money  to  private  and  unregistered 

402;  WeUs  v,  Qates,  18  Barb.  5^4;  partnerships,  and  by  the  Companies 

Skinner  v.  Dayton,  (1822)  10  Johns.  Act,  1867,  80  &  81  Vict.  c.  131,  intro- 

518;  Keasley  v.  Codd,  (1826)  2  Carr.  ducing  additional  provisions  for  the 

&  P.  408.  security  of  creditors  and  sharehold- 

*  N.  Y.  Laws  of  1881,  ch.  500 ;  of  ers,  intended  to  remedy  the  evils  in 
1868,  ch.  200;  of  1867,  ch.  280;  of  the  constitution  and  management  of 
1858,  oh.  172 ;  of  1854,  ch.  245.  *'In  joint-stock  companies  brought  to 
1856,  the  10  &  20  Vict  c.  47,  was  light  in  the  panic  of  1866,  and  to  in- 
passed  under  the  auspicies  of  Mr.  corporate  the  suggestions  of  a  com- 
Lowe  as  vice-president  of  the  Board  mittee  of  the  House  of  Commons 
of  Trade,  consolidating  the  various  appointed  in  consequence  of  that 
provisions  of  the  numerous  preceding  panic."  Shelf prd  on  Joint-Stock 
Joint-Stock  Companies  Act  This  act.  Companies,  7,  8. 
however,  was  itself  soon  amended  *  Thomas  v.  Dakin,  22  Wend*  0; 
and  varied  by  the  20  &  21  Vict  CG.  00  Warner  v.  Beers,  28  Wend.  108; 
&  01.  A  new  act,  sweeping  away  Leavitt  v.  Blatchford,  17  N.  Y.  621 ; 
the  former  enactments  and  creating  B.  c.  5  Barb.  0 ;  Gillett  v.  Phillipe,  18 
a  complete  body  of  law  in  their  N.  Y.  114;  Talmage  v.  Pell,  7  N.  Y. 
place,  was  accordingly  passed  in  828;  GiUett  t;.  Moody,  8  N.  Y.  478; 
1862,  and  this,  the  25  &  26  Vict  Oifford  v,  Livingston,  2  Denio,  880; 
c.  80,  now  contains  the  great  body  Case  v.  Mechanics'  Banking  Assoc., 
of  law  on  the  subject.  It  is  supple-  1  Sandf .  608 ;  Culver  v,  Sanf ord,  8 
mented  by  the  Industrial  Societies  Barb.  225;  Traoy  v,  Talmage,  IS 
Act,  1862,  25  ft  26  Vict  c.  87,  con-  Barb.  456;  Falconer  v.  Campbell.  S 
taining  very  similar  provisions,  with  McLean,  105 ;  Parmly  v.  Tenth  Ward 
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designated  as  snob,  and  though  the  statutes  relating  to  joint- 
stock  companies  do  not  so  designate  them '  or  have  e:EpressIy 
declared  that  they  shall  not  be  so  considered.*  But  with  re* 
spect  to  the  personal  liability  of  members  to  creditors  of  the 
company,  they  are  still  subject  to  the  common  law  rules  ap« 
plicable  to  partnerships.' 

§  1 68.  Tolantary  associations  —  (a)  When  treated  as 
partnerships. —  While  for  many  purposes,  as,  for  example,  in 
respect  of  their  rightfii  inter  esse,  the  members  of  voluntary 
associations  are  treated  by  the  courts  as  partners,*  their  per- 

Bank,  8  Edw.  895;  Bank  of  Water-  562;  Cross  t9.  Jackson,  (1848)  5  Hill, 
town  V.  Watertown,  25  Wend.  686;  478;' Wells  t;.  Gates,  (1854)  18  Barb. 
In  re  Bank  of  DansTille,  6  Hill,  870 ;  554 ;  Skinner  v.  Dayton,  (1823)  19 
People  V.  Niagara,  4  Hill,  20;  Wil-  Johns.  518;  Boston  &  Albany  R.  Co. 
loughby  V.  Comstock,  8  Hill,  889;  v.  Pearson,  (1880)128  Mass.  445;  Taft 
People  V.  Watertown,  1  Hill,  616;  r.  Ward,  (1878)  111  Mass.  518;  Taft 
Leavittv.  Yatee,4Edw.  184;Leavitt  v.  Ward,  106  Mass.  518;  Oliver  v. 
V.  Tyler,  1  Sandf.  Cb.  207;  Boisger-  Liverpool  A  London  L.  AF,  Ins.  Co., 
ard  V.  New  York  Banking  Co.,  3  (1868)  100  Mass.  581 ;  BodweU  v.  East- 
Sandf.  Ch.  231.  ''Joint-stock  com-  man,  (1871)  106  Mass.  625;  Frost  v. 
panics  may  be  said  to  be  partner-  Walker,  (1872)60  Me.  468;  Cutter  v. 
ships,  or  indiriduals  assodated  for  Estate  ol  Thomas,  (1852)  25  Yt  78 ; 
some  specific  purpose  under  a  desig-  Kramer  v.  Arthurs,  (1847)  7  Pa.  St. 
nated  name  or  description,  to  which,  165:  Tappan  v,  Bailey,  (1842)  45 
by  some  general  or  special  statute,  Mass.  529.  Contra^  Townsend  v. 
when  they  have  been  formed  or  Geowey,  (1888)  19  Wend.  428 ;  Ride- 
composed  in  a  specified  manner,  nour  v.  Mayo,  (1888)  40  Ohio  St.  9; 
some  of  the  powers  or  proper  attri-  Irvine  v,  Forbes,  (1852)  11  Barb.  687. 
bates  of  a  corporation  are  given."  ^  Thus  where  the  articles  of  asso- 
Dayton  ^.  R.  Co;  v.  Hatch,  (1855)  1  elation  had  been  disregarded,  the 
Disn.  84,  90.  court  considered  a  mutual  society 

>  People  V,  Wemple,  (1889)  62  Hun,  for  insurance  of  property  as  a  gen- 

484.  eral  partnership,  for  the  purpose  of 

^  Fargo  V,  Louisville,  N.  A.  &  C.  adjusting  the  rights  of  members 
Ry.  Co.,  (1881)  6  Fed.  Rep.  787;  San-  against  each  other.  Ellison  v.  Big- 
ford  V,  Board  of  Supervisors.  (1858)  nold,  2  Jac.  &  W.  508.  In  Brown  v. 
16  How.  Pr.  172;  Waterbury  v.  Mer-  Dale,  9  Ch.  Div.  78,  the  *'  Fellowship 
chants*  Union  Express  Co.,  (1867)  50  of  Fullers  &  Dyers  "  was  treated  as  a 
Barb.  157.  The  legislative  intent  in  partnership  for  the  purpose  of  mak- 
fio  declaring  being  merely  to  prevent  ing  a  division  of  a  fund  among  the 
the  limited  liability  of  members  in-  members.  And  a  mutual  marine 
oident  to  corporate  existence.  Oliver  insurance  society  has  been  treated 
V.  Liverpool  Ac.  Ins,  Co.,  (1868)  100  as  a  partnership  for  the  purpose  of 
Mass.  681,  589l  determining  whether  a  member  had 

'Westcott  v.  Fargo,  61  N.  Y.  642;  been    rightfully   expelled    or   not 

Witherhead  v.  AUen,  (1867)  8  Keyes,  Wood  v.  Wood,  L.  R.  9  Bzah.  19a 
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Bonal  liability  to  creditors  of  the  association  depends  not  upon 
the  principles  of  partnership  but  upon  the  law  of  agency.  For 
to  constitute  a  partnership,  strictly  speaking,  there  must  be  a 
community  of  interests  for  business  purposes.  So  that  volun- 
tary associations,  clubs  for  social  and  charitable  purposes,  and 
the  like;  are  not  properly  partnerships,  and  their  members 
neither  possess  the  powers  nor  share  the  responsibilities  of 
partners.^  Another  ground  of  distinction  can  be  seen  to  be 
this :  If  a  partner  dies,  the  partnership  is  dissolved,  but  if  a 
member  of  one  of  these  associations  dies,  it  has  no  effect  on 
the  association.  They  are  therefore  not  to  be  judged  either 
as  corporations,  joint-stock  associations  or  co-partnerships.' 
There  is  a  case,  however,  in  New  York  in  one  of  the  lower 
courts,  where  a  number  of  young  gentlemen  forming  a  club 
were  treated  as  a  partnership  to  the  fullest  extent,  and  held 


« 


The  law  of  unincorporated  com-  to  bind  the  partnerohip  by  a  credit; 
panics  is  composed  of  little  less  than  he  might  accept  a  bill  of  exchange  in 
the  Jaw  of  partnership  modified  and  the  name  of  the  firm,  and  as  between 
adapted  to  the  wants  of  a  large  and  the  firm  and  strangers  the  partner- 
fluctuating  body.**  '*Club  Law,**  ship  would  be  bound,  although  there 
27  Alb.  Ia  J.  826;  Leache's  Club  might  be  an  understanding  in  the 
Cases,  9.  firm  that  he  was  not  to  accept    .    . 

1  Parsons  on  Partnership,  6,  86,  I  apprehend  that  one  of  the  membera 
43,  cited  in  Ash  t;.  Guie,  97  Pa.  St.  of  this  club  could  not  bind  another 
498 ;  8.  0.  89  Am.  Rep.  818.  "  I  had  by  accepting  a  biU  of  exchange,  act- 
thought,  but  without  much  consid-  ing  as  a  committee  man,  even  where 
eration,  at  the  assizes,  that  these  there  might  be  an  apparent  necessity 
sort  of  institutions  were  of  such  a  to  accept,  as  in  the  case  of  a  purchase 
nature  as  to  come  under  the  same  of  a  pipe  of  wine ;  the  party  might 
Tiew  as  a  partnership,  and  that  the  draw  the  bill,  but  I  do  not  think  he 
same  incidents  might  be  extended  to  could  accept  the  biU  to  bind  the 
them ;  that  where  there  was  a  body  members  of  the  dub.*'  Flemyng  v» 
of  gentlemen  forming  a  club  and  Hector,  (1886)  2  Mees.  &  W.  172, 1T9, 
meeting  together  for  one  common  per  Lord  Abinger. 
object,  what  one  did  in  respect  of  *  White  v,  BrowneU,  3  Abb.  Pr. 
the  society  bound  the  others,  if  he  (N.  S.)  825;  s.  a  4  Abb.  Pr.  (N.  &)  189; 
had  been  requested  and  consented  to  s.  a  2  Daly,  855;  Olery  v.  Brown,  5 
act  for  them.  Trading  associations  How.  Pr.  92.  A  hose  company  has 
stand  on  a  different  footing..  Where  been  held  not  to  be  a  partnership; 
persons  engage  in  a  community  of  and  the  court  will  not  decree  its  dis- 
profit  and  loss  as  partners,  one  part-  solution  and  a  division  of  its  assets 
ner  has  the  right  of  property  for  the  on  the  application  of  a  minority, 
whole ;  so  any  of  the  partners  has  a  Thomas  v,  Ellmaker,  1  Parson's  SeL 
right  in  any  ordinary  transaction,  Cas.  98, 
unless  the  contrary  be  clearly  shown. 
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liable  for  the  debts  of  the  club.  The  rule  applicable  was  de- 
clared to  be  that  of  partnerships,  and  each  member  liable 
until  he  gives  public  notice  of  withdrawal.^ 

§  169.  (b)  No  liability  fk'om  the  mere  fact  of  member- 
ship.—  The  liability  of  members  of  clubs  and  other  voluntary 
associations  not  being  derived  from  the  partnership  relation, 
which  for  other  purposes  they  may  occupy  one  toward  an- 
other, it  follows  that  no  liabilitv  attaches  from  the  mere  fact 
of  membership.'  For,  as  Lord  St.  Leonards  remarked,  "  if  a 
member  paying  his  annual  subscription  and  paying  for  the 
articles  which  he  orders  in  the  club,  wa^  also  liable  to  pay  the 
person  who  supplied  the  club  with  those  articles,  who'  would 
belong  to  a  club?"*  No  individual  member  of  a  club,  or 
committee  of  a  club,  is  liable  for  goods  supplied  to  the  club  or 
for  debts  otherwise  incurred  by  it,  if  he  has  not  in  some  man- 
ner pledged  his  personal  credit.^  Thus  it  has  been  held  that 
the  members  of  a  theatrical  club,  were  not  liable  on  a  rent 
contract  made  by  some  of  their  predecessors  in  the  club,  and 
that  if  they  could  be  held  at  all,  it  would  be  only  for  use  and 
occupation.^  Nor  are  subscribers  to  a  meeting-house  fund 
liable  for  work  done  by  another  subscriber  in  the  absence  of 
an    express  agreement.*    Where  a  tradesman   receiving  an 

iPark    V.    Spaulding,   ("Worth  •7n  re  St.  James  Club,  16  Jur. 

Club  Case " )  10  Hun,  181 ;  Hirschl  1075. 

on  Fraternal  Societies,  6.  <  Daly's  Club  Law,  (2nd  ed.  1889) 

*  In  re  St.  James  Club,  16  Jur,  40 ;  Jones  v,  Hope,  (1880)  8  Times  L, 
1075 ;  Volger  v.  Ray.  (1881)  181  Mass.  R.  247;  Flemyng  v.  Hector,  2  Meee. 
439;  Flemyng  v.  Hector,  2  Mees.  &  &  W.  172;  Todd  v.  Emly,  7  Mees.  & 
W.  172;  Todd  v.  Emly,  7*  Mees.  &  W.  427;  a  a  8  Mees.  A  W.  505.  A 
W.  427 ;  Ash  v.  Quie,  97  Pa.  St.  498.  member  of  a  voluntary  association 
"  The  determination  of  the  contro-  is  not  liable  for  a  debt  incurred  by  a 
▼ersy  as  to  the  liability  of  defend*  committee  thereof  if  it  does  not  ap- 
ants,  depends  not  at  all  upon  the  pear  that  he  was  present  at  the 
question  whether  they  and  the  other  meeting  appointing  the  committee 
associated  individuals  were  partners  and  there  is  no  evidence  of  the  an- 
as between  themselves,  nor  upon  the  thority  of  the  committee  to  incur 
qaeetion  whether  as  between  all  the  the  debt  Volger  v.  Ray,  (1881)  181 
associates  and  strangers  they  were-  Mass.  489. 

such,  but  upon  the  law  of  agency."  *  Barry  v.  Nu colls,  5  Humph.  826. 

Davison  v,  Holden,  (1887)  65  Conn.  »Cheeney  v.  Clark,  8  Vt,  434.     C/. 

108;  8.  a  8  Am.  St.  Rep.  40.  Abbott  v.  Cobb,  17  Vt.  597;  Robin* 

son  V,  Robinson,  10  Me.  240. 
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order  for  goods  signed  "  R.  Stevens,  solicitor  to  the  club,"  ex- 
amined a  list  of  the  members  and  finding,  as  he  testified,  such 
a  list  of  eminent  men  figuring  on  the  management  commit- 
tee, that  be  did  not  think  that  there  was  any  reason  to  sup- 
pose that  his  bill  would,  under  any  circumstances,  be  allowed 
to  go  unpaid,  his  testimony  was  held  conclusive  that  he  re- 
lied on  the  general  respectability  of  the  members,  and  it  was 
decided  that  he  could  not  single  out  any  individual  member 
to  hold  him  liable  for  the  debt.^ 

§  170.  (e)  Liability  dependent  upon  pledging  of  personal 
credit. — To  charge  a  member  of  a  voluntary  association 
with  individual  liability  he  must  be  shown  in  some  maniler  to 
have  pledged  his  personal  credit.*  This  he  may  do  either  im- 
mediately by  his  own  contracts,  orders,  or  representations,'  or 
mediately  through  other  persons  acting  as  his  agents.  Thus, 
the  members  of  a  voluntary  association  for  educational  pur* 
poses  are  personally  liable  for  the  salary  of  a  teacher  engaged 
by  the  acting  president  of  the  association/  '^  Tradesmen  sup- 
plying goods  to  a  club  would  look  not  to  the  servants  or 
clerks  who  actually  gave  the  orders,  nor  to  private  memben 
of  the  club,  but  to  those  persons  who,  as  active  managing 
members,  had  held  themselves  out  to  the  public  as  respon- 
sible."^ The  mere  entry  of  the  name  of  a  member  on  the 
creditor's  book,  is  pot  in  itself  sufficient  evidence  that  it  was 
he  who  gave  the  order  or  is  responsible  for  it;  nor,  on  the 
other  hand,  is  such  entry  conclusive  against  the  creditor;  for 
the  creditor  may  have  mistaken  the  person  who  gave  the 
order  as  being  the  agent  of  one  person  when  he  was  in  fact 
the  agent  of  another,  and  for  this  mistake  neither  the  creditor 
nor  the  former  person  should  be  made  to  suffer.* 

1  Overton  v,  Hewett,  8  Times  L.  B.  afleodation  which  is  aninoorporsted 

246.  are  personally  liahie."   Lewis  v,  Til- 

3 Todd  V.  Emly,  7  Hees.  &  W.  427;  ton,  (1884)  04  Iowa,  SSO;  s.  a  68  Am. 

Jones  V,  Hope,  (1880)  8  Times  L.  B.  Bep.  486*. 

247 ;  Flemyng  v.  Hector,  2  Mees,  &  «  Heath  v.  Gadin,  (1884)  80  Mo.  8t0; 

W.  172.  a.  0.  fiO  Am.  Bap.  480. 

3  Ash  V.  Guie,  (1881)  97  Pa.  St  498,  •  Steele  v.  Oonrley,  8  TIbms  Lair 

where  the  officers  of  a  Masonic  lodge  Bep.  118,  per  Day,  J. 

signing  and  affixing  its  seal  for  the  •  Daly's  Glub  Law,  (2»d  ad.  1880)  41. 

first  time  to  a  pecuniary  obligation,  citing   Delauna^   «.    fltriokland,  8 

were  held  personally  liable.     *'  Per-  Starkie,  416. 
sons  contracting  in  Che  name  of  an 
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§171.  (a)  Degree  of  authorization. —  The  degree  of  au- 
thorization which  will  suffice  to  fix  liability  on  an  individual 
member  of  a  olub  or  its  committee^  remains  an  open  question 
at  present.^  In  the  older  cases  dealing  with  the  pledging  of 
personal  credit^  some  action  of  a  distinct  and  conscious  char- 
acter was  held  necessary  on  the  part  of  the  individaal  soaght 
to  be  charged.'  Bat  as  the  law  now  appears  to  stand,  it  is  of 
no  legal  significance  that  the  defendants  did  not  intend  to  be 
individually  responsible,  or  that  they  did  not  know  or  believe 
that  as  a  matter  of  law  they  would  be.*  Personal  liability  is 
incurred  if  there  has  been  ''  authorization,"  either  actual  or 
<;onstruotive,  involving  in  liability  even  a  person  who  had  no 
intention  of  pledging  his  personal  credit  and  who  had  bat  the 
slightest  knowledge  of  the  transaction.^ 

§  1 72.  (e)  General  and  special  agency. —  In  this  connection 
it  is  important  to  bear  in  mind  the  distinction  between  general 
and  special  agents.  When  liabilities  have  been  incurred  by 
general  agents  acting  within  the  scope  of  their  authority,  all 
the  members  may  be  fairly  presumed  to  have  authorized  or 
ratified  such  acts/  Thus  if  the  society,  either  by  rule  or  cus- 
tom, allows  its  officials  or  servants  to  incur  debts,  then  all  the 
members  are  personally  liable,  and  of  course  where  the  entire 
organization  is  conducted  on  a  credit  principle,  every  member 
is  liable.*    But  in  the  case  of  a  special  agent,  or  of  a  general 

1  Daly'0  Club  Law,  (dnd  ed.  1889)  for  the  purpose.  Money  was  ao- 
49w  oordingly  borrowed  by  tbe  oommit- 

*  Daly's  Club  Law,  (3nd  ed.  1889)    tee,  who  gave  to  the  lenders  oertifi- 

56.  cates  of  indebtedness  in  the  name  of 
s  Davison    «.    Holden,    (1887)    56    the  lodge,  signed  by  its  ofScers,  and 

CoDD.  108;  a  a  8Am.  St.  Rep.  40.  sealed   with  the   seal   usually  em- 

4  Daly's  Club  Law,  (8nd  ed.  1880)  ployed  by  the  secretary  for  authen- 

57.  ttcating   communications   to   other 

*  Daviran  v.  Holden,  (1887)  55  lodges,  and  which  had  never  before 
Conn.  106;  8.  a  8  Am.  St.  Rep.  40.  been  appended  to  a  pecuniary  obli- 

*  Gockerell  v.  Ancompte,  2  Com.  gation.  In  a  suit  on  one  of  said  cer- 
B.  K.  S.  445,  n. ;  8.  C.  40  Eng.  L,  &  tificates,  wherein  all  the  members 
Eq.  364.  In  Ash  v.  Guie,  (1881)  97  were  joined  as  defendants  and  al- 
Pa.  Si.  498;  8.  o.  89  Am.  Rep.  818,  the  leged  to  be  partners,  it  was  held, 
menabers  of  a  Masonic  lodge,  an  un-  first,  that  all  the  members  were  not 
ifioorporated  body,  appointed  a  com-  so  liable,  but  only  the  members  of 
mittee  to  erect  a  buUding  for  its  use,  the  committee  or  those  members  of 
^nibcriaing  them  to  borrow  money  the  lodge  who  participated  in  the 

20 


308  PABTNEBSHIP   LIABILITY  OF  MEMBERS.  [§  175. 

can  Mutual  Exemption  Society,  formed  for  the  object  of  rais- 
ing funds  to  free  its  mi^mbers  from  military  draft,  was  held  in 
New  York  to  be  a  partnership,  on  the  ground  that  it  was  not 
organized  under  any  general  or  special  law,^ 

§  175.  Lodges.— Lodges  of  Free  Masons,  Odd  Fellows  and 
the  like,  being  in  the  nature  of  benevolent  and  social  societies 
and  having  n%>  community  of  interests  for  business  purposes, 
are  not  to  be  classified  as  partnerships  nor  are  their  members 
personally  liable  in  the  same  manner  as  the  members  of  a 
firm.'  There  is  an  early  case  in  which,  a  society  of  Odd  Fel- 
lows, an  association  of  persons  for  purposes  of  mutual  benevo- 
lence, having  erected  a  building,  which  was  afterwards  sold  at 
sheriff's  sale  in  satisfaction  of  merchants'  liens,  the  court  said 
in  regard  to  the  distribution  of  the  proceeds  that  as  respected 
third  persons,  the  members  were  partners,  and  that  lien  cred- 
itors, who  were  not  members,  were  entitled  to  preference  as 
against  the  liens  of  members.'  But  *'  had  the  members  been 
called  joint-tenants  of  the  real  estate,  the  same  principle  in  the 
distribution  would  have  applied,"  and  the  ratio  decidendi  of 
the  case  may  well  be  questioned/  As  stated  above,  the  lia- 
bility of  the  members  of  a  club  to  persons  with  whom  the  ex- 
ecutive committee  has  contracted,  stands  upon  the  relation  of 
principal  and  agent  rather  than  upon  any  connection  as  part- 

^  Koohler  Vi  Btowq»  9  Daly,  78.  memben  as  luovided  for  in  Hb  oon- 
,  SAehv.  Ouie,(1881)97Fa,8t498;  stitution  and  by-lawa.  In  acoord- 
8.  a  80  Am.  Rep.  81^;  Payne  v.  anoe  with  WeU  established  rules,  no 
Bqow,  12  Cush.  448.  In  holding  partnership  eiziats  onder  such  at- 
that  the  oonrt  would  not  dissolve  cumstances."  Lafond  o.  Deeoas, 
a  **tent"  of  the  Order  of  Beoha-  (1880)  81  N.  Y.  507.  614.  Ace.  Mo- 
bites,  the  New  York  oourt  of  appeals  Mahon  v«  Baubr,  47  N.  Y.  67.  Id 
said,  per  Miller,  X:  <*  AssociatioDS  Lloyd  v.  Loaring,  8  Yea.  778,  sl- 
of  this  description  are  not  usually  though  the  members  of  a  Bfasonio 
partnerships.  There  is  no  power  to  lodge  were  held  liable  iadividaslly 
oompel  payment  of  dues,  and  the  it  was  on  the  ground  of  juint-owner- 
right  of  the  member  ceases  when  he  ship  of  personal  property.  There 
fails  to  meet  his  annual  subscription,  was  no  intimation  in  Lord  Bldon*B 
This  certainly  is  not  a  partnership,  opinion  that  he  considered  tbem  to 
and  the  rights  of  oo-partners  as  such  be  partners. 
are  not  fully  recognized.  The  pur-  '  Babb  v.  Reed,  6  Rawle»  151. 
pose  is  not  business,  trade  or  profit,  *  Ash  v.  Ouie,  97  Fa.  St  4tt,  oriti* 
but  the  benefit  and  protection  of  its  cising  Babb  o.  Beed,  5  Rawlsi  tft 
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ners.^  And  a  tnotQal  benef  t  society,  soob  as  a  Masonic  nt 
Odd  Fellows  lodge,  partakes  more  of  the  cbafacter  of  a  clnb 
than  of  a  trading  association.'  Bo  where  a  lodge  has  bought  a 
piece  of  land  and  erected  a  building  thereon  to  be  used  as  a 
place  of  meeting,  there  is,  in  the  absence  of  evidence,  no  in-^ 
ference  that  a  person  who  joined  the  lodge,  thereby  bound 
himself  as  a  partner  in  the  business  of  purchasing  lands  and 
erecting  buildings,  or  as  a  partner  so  that  other  members 
could  borrow  money  on  his  credit.'  Neither  the  officers,  nor 
a  committee,  nor  any  number  of  members,  have  a  right  to  con- 
tract debts  for  the  building  of  a  temple,  which  would  be  valid 
against  every  member  from  the  mere  fact  of  membership.^ 
But  those  who  engage  in  the  enterprise  are  liable  for  the  debts 
they  contract,  and  all  are  included  in  that  liability  who  assent 
to  the  undertaking  or  subsequently  ratify  it.*  And  so  with 
reference  to  borrowing  money.  A  member  who  subsequently 
approves  the  borrowing  can  be  held  liable  on  the  ground  of 
ratification  of  the  agent's  acts.* 

§  1 76.  Stock-exchanges. — Brokers'  boards,  stock  and  prod- 
uce exchanges,  and  organizations  of  that  charter,  occupy  a 
peculiar  position  in  the  law.^  They  can  not  be  said  to  be 
strictly  co-partnerships,  since  their  objects  do  not  come  within 
the  definition  of  one.  For  the  objects  of  a  voluntary  associ- 
ation of  brokers  do  not  involve  any  combination  of  property 
or  labor  or  any  communion  of  profits  from  the  business  trans- 
acted by  the  members.*    Like  a  business  club,  its  principal 

1  Vide  mtprti,  §g  109, 170;  Flemyng  ject  to  the  control  of  the  courts,  ex- 

V,  Hector,  2  Mees.  &  W.  172^  per  ercised  in  the  same  general  manner 

Lord  Abinger.  *  as  towards  corporations,  and  will  be 

s  Ash  V.  Ghiie,  (ISSl)  97  Pa.  Bt  498;  enjoined  from  improperly  ezpenin^ 

&  a  99  Am.  Bep.  818.  a    member.    Leech    v,    Harris,    2 

<  Ash  V.  Ouie,  (1881)  97  Pa  St.  496.  Brewst.  (Pa )  571. 

<  Ash  V.  Goie,  (1881)  97  Pa.  St.  498.        «  Belton  v.  Hatch.  (1888)  109  K.  Y. 
■  Ash  V.  Gnie,  (1881)  97  Pa.  St.  498.  598 ;  s.  C.  4  Am.  St.  Rep.  498.    "  The 
•  Ash  V,  Guie,  (1881)  97  Pa.  St  498 ;  New  York  Stock  Exchange,"  for  ex- 
Ferris  17.  Thaw,  78 Mo.  446.  ample,  "is  a  voluntary  association 

7  See  HiTBch  on  Fraternal  Sode-  of   individuals,  united,   without   a 

ties,  8.    A  board  of  brokers  is  not  charter,  in  an  organization  for  th» 

strictly  a  corporation,  psrtnenhip  or  purpose  of  affording  to  the  memberaf 

joint-stock  company,  but  a  volun-  thereof   certain    facilities    for    the 

iary  association,  and,  in  respect  to  transaction   of    their    business    as 

its  powoES  of  expulsion,  eta,  sub-  brokers  in  stocks  and  securities,  and 
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object  is  the  promotion  of  the  convenience  of  its  members  by 
furnishing  facilities  which  aid  them  in  doing  their  bosmess.^ 
The  rights  and  liabilities  of  the  associates  are  not,  however, 
substantially  different  from  those  of  partners.'  They  are  in- 
dividually responsible  for  the  illegal  acts  of  their  managers  or 
officers.*  And  even  though  incorporated,  the  members  may 
be  held  personally  liable  in  an  action  to  recover  moneys  de- 
posited as  wagers  upon  the  rise  and  fall  of  the  market.* 

§  1 77.  Political  associations  and  campaign  committees.— 

The  members  of  a  political  association,  known  as  the  Morgan 
and  Webb  Association,  who  advised  or  assented  to  giving  a 
ball,  thereby  became  personally  liable  for  the  supper  furnished 
at  the  same.*  And  the  members  of  a  committee  of  a  political 
party  who  voted  for  a  resolution  whereby  a  campaign  worker 
was  employed,  became  personally  liable  for  his  pay ;  and  the 
expiration  of  the  terms  of  office  did  not  excuse  those  members 
nor  make  their  successors  liable  for  the  debt.* 

§  178.  Limited  partnerships. —  A  limited  partnership  oc- 
cupies a  middle  ground  between  ordinary  partnerships  and 
corporations.  The  nature  and  extent  of  the  liability  attach- 
ing to  its  members  is  to  be  determined  by  reference  to  the 
statute  under  which  it  was  organized,  and  persons  dealing 
with  it  are  bound  by  the  limitations  fixed  therein.*^    Thus 

a  convenient  exchange  or  sales-room  so-caUed  '*  Produce  Exchange,**  to 

for  the   conduct   of  such  transac-  recover  moneys  deposited  as  wagers 

tions."    Belton  v.  Hatch,  (1888)  109  upon  the  riae  and  faU  of  prices  of 

N,  Y.  598 ;  a  o.  4  Am.  St.  Rep.  495.  grain,  it  was  held  to  be  no  defense 

1  Belton  V.  Hatch,  (1888)  109  N.  Y.  to  claim  that,  the  corporation  hav- 

608;  s.  a  4  Am.  St  Rep.  495.    A  ing  been  legally  chartered  for  an  ap- 

member  of  the  Stock  Exchange  hav-  parently  lawful  purpose,  the  incor- 

ing  forfeited  his  seat,  has  no  right  to  porators  could  not  be  held  individo- 

moneys  received  from  another  ad-  ally  liable  for  the  iUegal  acts  of  its 

mitted  to  the  place  vacated  by  him.  managers  or  officers,  where  the  evi- 

Belton  V.  Hatch,  (1888)  109  N.  Y.  dence  showed  that  the  incorporatioD 

693;  a  0.  4  Am.  St.  Rep.  495.  was  but  a  doak  used  to  cover  illegal 

>  Leech  v.  Harris,  2  Brewst.  (P&)  acts  which  were  contempUted  in  the 

971.  organization,  and  afterwards  done 

.  *  McGrew   v.    City   Produce   Ex-  as  a  business. 

change,  (1887)  86  Tenn.  573.  •  Downing  v.  Mann,  8  K  D.  Sni. 

.   *  Thus  in  McGrew  v.  aty  Produce  86. 

Exchange,  (1887)  85  Tenn.  572,  an  ao-  •  Sixer  v.  Daniels,  66  BarK  429. 

tion  against  the  incorporators  of  a  ^  Andre ws  Brothers  Go.  ti.  YoangS' 
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where  a  statute  provided  that  no  liability  for  an  amount  ex- 
ceeding five  hundred  dollars  except  against  the  person  incur- 
ring it,  should  bind  such  an  association  unless  reduced  to 
writing  and  signed  by  at  least  two  of  the  managers  of  the 
concern,^  a  person  entering  into  a  contract  with  it  involving 
a  greater  amount  but  signed  by  only  one  of  the  managers  has 
no  remedy  either  at  law  •  or  in  equity ;  •  the  statutory  pro- 
visions being  equally  binding  upon  courts  of  equity  and  law.^ 

§  179.  Cost-book  mining  companies. —  Mining  companiesi 
or  cost-book  companies  as  they  are  called  in  England,  differ 
from  ordinary  partnerships  in  that  a  member  has  a  right  to 
transfer  his  interest  in  the  mine  at  any  time,  and  the  transferee 
may  become  a  member  of  the  association,  without  the  con- 
sent and  even  against  the  wishes  of  the  other  partners;  neither 
does  the  transfer  dissolve  the  partnership  so  as  to  compel  a 
winding  up  of  its  affairs.*  They  are  governed  by  many  of 
the  rules  relating  to  ordinary  partnerships,  but  also  by  some 
peculiar  to  themselves.*  For  example,  the  law  does  not  imply 
any  authority  either  in  a  member  of  the  association  or  in  its 
managing  agent  to  bind  the  company  or  its  members  by  a 
contract  in  the  name  of  the  company.^  The  managing  super- 
intendent can  bind  the  company  only  upon  such  contracts  as 
are  usual  and  necessary  in  the  ordinary  prosecution  of  the 
work,  unless  especially  authorized  thereto.*  Each  member  of 
a  cost-book  mining  company  is  generally  liable  to  creditors 
who  have  furnished  the  mine  with  necessaries  for  its  due  work- 
ing, ordered  according  to  the  customary  course  in  such  con- 
cerns, and  this  whether  the  creditors  knew  at  the  time  of 

town  Coke  Co..  Limited,  (1889)  89  be  executed  by  the  requisite  number 

Fed.  Rep.  868;  Melting  Co.  r.  Reese,  o'  defendant's  manager*. 

118  Pa,  8t.  865;  Pearce  v,  Madison  *  Litchfield  v.  BaUou,  114  U.  S. 

Ac.  R.  Co.,  81  How.  448.  ^^' 

1  Pa.  Act  of  June  2,  1874,  g  5.  *  SkiUman  v.  Lachman,  28  Cal.  206 ; 

s  Melting  Co.  v.  Reese,  118  Pa.  8t  Kahn  v.  Smelting  Co.,  102 17.  a  041 ; 

866.  BlseeU  v.  Fobs,  114 17.  S.  261. 

'  Andrews  Brothers  Co.  v.  Youngs-  *  Kahn  v.  Smelting  Ca,  102  IT.  8. 

town  Coke  Ca»  (1889)  89  Fed.  Rep.  641. 

863,  holding  that  a  court  of  equity  ^SkUlman  t;.  Lachman,  28  Cal.  206. 

wiU  not  decree  a  reformation  of  the  <  Jones   v,    Clark,    42   Cal.    180; 

Instrument  so  that  it  may  appear  to  Charles  v,  Eshleman,  6  Colo.  107.   8o 
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crediting  the  mine  that  he  was  a  shareholder  or  not.^  This 
liability  arises,  however,  from  the  law  of  agency  and  not 
from  the  partnership  relation  of  the  members.  For  none  of 
the  co-adventurers  has,  as  such,  any  authority  to  pledge  the 
credit  of  the  general  body  for  money  borrowed  for  the  pur- 
poses of  the  concern.^  And  the  fact  of  his  having  the  gen- 
eral management  of  the  mine,  makes  no  difference,  in  the 
absence  of  evidence  of  facts  from  which  an  implied  authority 
for  that  purpose  can  be  inferred.'  Stockholders  in  mining 
corporations,  organized  under  the  laws  of  California,  there 
being  no  subscribed  capital  stock,  are  not  liable  by  contract, 
or  by  operation  of  law,  to  pay  to  the  corporation  the  nominal 
par  value  of  their  stock,  even  though  such  nominal  value  has 
not  been  paid  in/ 

§  1 80.  Car-trnst  associations. —  A  car  trust  is  an  associa- 
tion of  persons  formed,  under  an  instrument  in  writing,  for  the 
purpose  of  buying,  selling  and  leasing  railroad  rolling  stock.^ 
The  essential  features  of  the  New  England  Car  Trust  as  stated 
in  a  leading  Massachusetts  case  may  be  taken  as  illustrating 
the  nature  of  these  organizations.  In  that  case  '^  the  members 
of  the  car  trust  were  to  furnish  money  for  the  purchase  of  the 
rolling  stock,  and  were  to  have  certificates  for  the  amounts  so 
furnished,  providing  that  the  principal  sum  contributed  by 
each  member  should  be  repaid  in  ten  annual  instalments,  with 
interest;  both  principal  and  interest  being  paj'^able  only  out 
of  the  rentals  received  for  the  rolling  stock.    Instead  of  the 

also  in  respect  of  ditch  companies  Co.,  (1885)  140  Mass,  346,  S47,  per  CL 

for  the  sale  of  water.     McConnell  v.  Allen,  J.     "Car  Trust  Securities,'' 

Denver,    85  Cal.   865.     **  Car  Trust  by  Francis  Rawle,  (1885)  8  Am.  Bar 

Securities,"  by  Francis  Rawle,  (1885)  Assoc.  Rep.  277.    The  questions  re- 

:3  Am.  Bar  Assoc.  Rep.  277.  lating  to  car  trusts  generally  InTolve 

1  Collier    on    Mines,    98 ;    Word-  the  validity  of  the  conditional  oon- 

worth's  Law  of   Mining,  108.     Cf,  tract  of  lease  under  which  the  roU- 

Hawkin*s  Case,  2  Kay  &  J.  258.  ing  stock  is  supplied  to  the  railway 

3  Ricketts  v%  Bennett,  4  M.  G.  &  S.  companies  as  against  the  mortgagees 

686.  of  the  latter ;  and  will  be  treated  in 

^  Ricketts  t;,  Bennett,  4  M.  G.  &  S.  a  subsequent  chapter.     Cf.  Central 

686.  Trust  Co.  v.  Ohio  Central  B.  Ca,  86 

^In  re  South  Mountain  Consoli-  Fed.  Rep.  520;  Farmers' Loan  &  Trust 

dated  Mining  Ck>.,  8  Sawyer  C.  C.  Ca  v,  Chicago  &  A.  Ry.  Ca,  (laSST)  8 

366 ;  8.  c.  14  Fed.  Rep.  847.  Ry.  &  Corp.  L.  J.  184. 

ARicker  v.  American  Loan  &  Trust 
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lease  being  made  to  the  railroad  oompany  directly  by  the  car 
trust,  a  plan  was  adopted  by  which  the  car  trust  delivered 
the  property  to  the  American  Loan  and  Trust  Company,  as 
trustee,  which  trustee  issued  the  certificates  to  the  members 
of  the  car  trust,  and  also  executed  the  leases  to  the  railroad 
oompany,  with  provisions  for  a  rental  sufficient  to  meet  the 
above  payments  of  principal  and  interest,  in  addition  to  the 
expenses,  including  the  taxes.  In  this  manner,  the  railroad 
company  became  bound  by  its  covenants  in  the  leases  to  make 
payments  which  in  the  course  of  ten  years  would  pay  in  full 
for  the  rolling  stock,  so  that  the  rolling  stock  would  become 
the  property  of  the  railroad  company  at  the  end  of  that  time. 
All  contracts  relating  to  any  business  of  the  car  trust,  in- 
volving liabilities  for  the  payment  of  money,  were  to  be  in 
writing  and  made  under  the  direction  of  the  board  of  man- 
agers. The  original  board  of  managers  was  named  in  the 
articles  of  association,  but  the  shareholders  were  to  have 
power  to  remove  them  and  to  elect  others.  At  all  meetings 
every  shareholder  was  to  have  one  vote  for  each  share  of 
stock  owned  by  him,  and  provision  was  made  for  the  transfer 
of  shares,  and  the  association  was  not  to  be  dissolved  by  the 
death  of  members.  Every  owner  of  one  or  more  shares  was 
to  be  entitled  to  a  proportionate  share  of  the  rentals  received. 
The  contemplated  profits  were  limited  to  six  per  cent,  interest 
on  the  money  advanced.  The  losses  if  any  must  be  borne 
proportionally.  This  constituted  a  partnership.  There  were 
provisions  looking  to  the  purchase  of  rolling  stock  from  time 
to  time,  and  to  the  issue  of  new  certificates  to  those  who 
should  advance  the  money  on  the  occasion  of  each  purchase, 
and  to  the  making  of  a  new  and  separate  lease  of  each  lot  or 
series  of  rolMng  stock.  As  such  new  certificates  might  be  is- 
sued to  different  persons  from  those  who  contributed  money 
for  the  first  purchase,  it  would  seem  that  the  holders  of  each 
series,  or  separate  issue  of  shares,  would  constitute  a  partner- 
ship by  themselves  under  the  same  general  provisions  and 
management."  ^  A  car-trust  association  is  not  a  corporation. 
It  is  a  mere  voluntary  association;  and  in  States  such  as  Mas- 
sachusetts, where  no  intermediate  form  of  organization  be- 

1 C.  Allen,  J.  in  Bicker  v.  American  Loan  &  Trust  Co.,  (1885)  140  Ifass. 
846,  847,  848. 
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tween  a  corporation  and  a  partnership,  like  the  joint-stock 
companies  of  England  and  some  of  the  United  States,  are 
known  and  recognized,  its  members  must  be  treated  as  part- 
ners.^ They  can  not  be  regarded  as  simply  co-owners.'  Yet 
it  is  to  be  distinguished  from  a  partnership  in  that  any  mem- 
ber may  transfer  his  shares  at  pleasure  without  the  consent  of 
the  other  members,  and  in  that  it  is  not  dissolved  by  the  death 
or  withdrawal  of  any  member.*  The  members  of  an  anincor- 
porated  rail way^  construction  and  equipment  company  can  not 
be  held  bound  upon  a  contract  entered  into  by  its  trustees 
beyond  the  purposes  for  which  the  company  was  organized,^ 
and  the  fact  that  a  number  of  the  members  have  entered  into 
an  agreement  to  authorize  the  trustees  to  make  a  contract  of 
that  character  does  not  render  them  liable  upon  the  contract 
unless  all  the  members  have  joined  in  the  authorization.  All 
the  members  must  be  individually  bound  or  none.* 

1  Bicker  v.  American  Loan  &  Trust  '  Bicker  v.  American  Loan  &  TVnrt 

Co.,  (1886)  140  Mass.  346,  holding  the  Co.,  (1885)  140  Mass.  846,  849. 

property  of  a  car  trust  to  be  taxable  >  2  Lindley  on  Partnership,  (Eweli'to 

as  the  personal  property  of  a  part-  ed.)  1085. 

nership  "in  the  place  where  their  ^Boberts'  Appeal,  (1880)  08 Fa.  St 

busineoB  is  carried  on,''  under  Mass.  407, 488. 

Pub.  Stat  ch.  11,  §  24.  •  Boberts'  Appeal,  (1880)  08  F^  St 

407,428. 
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§  181.  Appointment  of  officers  and  agents. —  The  power 
to  appoint  agents  rests  primarily  in  the  body  of  the  corpora- 
tors unless  some  particular  body  within  the  corporation  is 
legally  vested  with  it.^  Although  boards  of  directors,  man- 
agers, etc.,  are  themselves  only  agents  of  the  corporation,' 
they  are  now  usually  empowered  to  appoint  most  other  agents 
of  the  corporation  even  including  the  president  himself.'  In 
New  York,  the  presidents  of  railroad  companies  are  elected 
by  the  directors  from  their  own  number.^    The  appointment  of 

1  Angell  &  Ames  on  Corp.  §  277. 

3  Angeil  &  Ames  on  Ck)rp.  §  280. 

'So  on  the  death  of  the  president, 
it  has  been  held,  that  the  vice  presi- 
dent might  act  in  his  stead,  though 
that  office  was  not  provided  for  by 
name  in  the  by-laws,  the  directors 


simply  being  authorized  to  create 
other  offices,  and  they  having  cre- 
ated that  of  vice  president.  Cole- 
man i;.  West  Virginia  Oil  &  Oil  Land 
Co.,  (1884)  25  W.  Va.  148. 
*N.  Y.  Laws  of  1860,  ch.  140,  §  «. 
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agents  of  a  corporation  need  not  be  under  seal ;  *  nor  even  by 
a  formal  vote  of  the  board  or  body  having  the  power  of  ap- 
pointment.^ An  appointment  of  an  agent  by  a  general  officer 
who  would  naturally  have  power  to  make  it  will  bind  the 
company,  especially  if  acquiesced  in  by  accepting  the  services 
of  the  appointee.'  A  corporation  which  has  recognized  and 
ratified  the  acts  of  one  assuming  to  be  its  agent,  can  not  after- 
wards dispute  his  authority  on  the  ground  that  he  was  not 
regularly  appointed  by  the  directors.*  So  it  is  immaterial, 
as  against  strangers,  whether  the  person  acting  as  managing 
director  of  a  corporation  received  a  specific  appointment  to 

1  Randalls. Van  Yechten,  19  Johns,  binding  on  the  corporation.  Wood 
eO;  8.  0. 10  Am.  Dec.  198;  Bank  of  v.  Wiley  Ck>n6tniction  Co.,  (1888)  56 
Columbia  v.  Patterson,  7   Cranch,    Conn.  87. 

299,805;  FavieU  v.  Eastern  Counties  SAs  where  plaintiff  is  appointed 
Ry.  Co.,  2  Ex,  844;  Brown  &  Theo-  to  an  oflBce  unknown  to  the  consti- 
bald*s  Ry.  Law,  108 ;  Angell  &  Ames  tution  and  by-laws  of  the  defendant 
on  Corporations,  g  288.  A  statute  of  oorporaUon  by  two  officers'  termed, 
Indiana  requires  that  the  appoint-  respectiyely,  ''General  Agent"  and 
ment  of  a  person  by  a  foreign  corpo-  '*  State  Agent,'*  who  supposed  they 
ration  to  act  as  its  agent  in  Indiana  had  authority  to  so  appoint  hun, 
be  made  a  matter  of  record.  Ind.  and  who  would  naturally  be  under- 
lie v.  Stat.  (1881)  g  8022 ;  Morrow  v.  stood  by  the  public  as  having  au- 
United  States  Mortgage  C!k>.,  (1884)  thority  to  employ  persons  to  assist 
96  Ind.  21.  And  in  this  case,  an  in-  in  defendant's  work,  and  there  is 
strument  showing  that  A.  had  been  evidence  that  the  paper  making  the 
appointed  a  foreign  corporation's  appointment  was  shown  to  the  pres- 
*' agent  for  transacting  business  at  ident  of  defendant,  and  plaintiff 
I.,*'  filed  in  accordance  with  said  thereafter  renders  such  services  as 
statute,  was  held  to  make  A.  the  are  required  in  the  regular  course  of 
company's  general  agent  at  that  defendant's  business,  a  finding  by  a 
place.  jury  that  defendant  is  bound  by  the 

2  Thus  where  each  stockholder  of  appointment  will  not  be  disturbed, 
a  joint-stock  corporation  organized  Equitable  Endowment  Assoa  t; 
under  the  laws  of  Connecticut  was  Fisher,   (Md.    1890)   18  Atlan.  Rep. 

*z  also  a  director,  and  in  that  capacity,  808. 

"  united  in  appointing  one  of  their  *  Flynn  v.  Des  Moines  &  St.  Louis 

number  agent  of  the  corporation  to  Ry.  Co.,  (1884)  63  Iowa,  490.     But  a 

enter  into  and  perform  contracts  in  fire  insurance  company  which  sends 

its  name,  although  no  formal  meet-  a  premium  note  to  the  postmaster  at 

ing  had  been  called  for  that  pur-  a  town  where  it  has  a  risk  for  ool- 

pose,  no  formal  vote  taken,  and  no  lection,  in  ignorance  of  the  fact  that 

records  made,  it  was  decided  that  the  insured  is  also  postmaster,  does 

the  appointment  was  valid  and  the  not  thereby  make  the  insured  its 

acts  of  the  agent  in  pursuance  of  agent,  and  the  payment  by  the  post- 

the  authority  thus  conferred  were  master  to  himself  of  the  premlunit 
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that  position  from  the  board  of  directors,  if  he  has  long  acted 
in  that  capacity  without  objection  and  if  his  services  as  such 
have  been  invariably  accepted.^  The  authority  given  an  agent 
may  be  shown  by  parol,'  and  by  proof  of  the  corporation's 
continuous  acquiescence  in  his  acts.'  So  likewise,  the  accept- 
ance of  an  office  may  be  inferred  by  acts  of  acquiescence.  As 
where  the  clerk  of  a  corporation  is  present  when  a  vote  ap- 
proving his  election  is  passed,  and  he  himself  records  the 
vote.* 

§  182.  Officers  de  faeto.—  An  officer  d6  faoto  is  one  who 
has  the  reputation  of  being,  and  yet  is  not,  a  good  officer  in 
point  of  law.^  Though  the  charter  or  act  of  incorporation 
prescribe  the  mode  in  which  the  officers ,of  a  corporation  ag- 
gregate shall  be  elected,  and  an  election  contrary  to  it  would 
unquestionably  be  voidable,  yet  if  the  officer  has  come  in 
under  color  of  right  and  not  in  open  contempt  of  all  right 
whatever,  he  is  an  officer  <fo  facto^ —  within  his  sphere,  an 
agent  of  the  corporation, —  and  his  acts  and  contracts  will  be 

and  the  caDcellation  by  him  of  the  'Fifth  Ward  Sav.  Bank  v.  First 
note  after  the  policy  has  become  Nat.  Bank,  (1887)  48  N.  ^J.  6ia  For 
Bospended,  does  not  bind  the  com-  instance,  an  insurance  company's 
pauy.  Harle  v.  Council  Bluffs  Ins.  recognition  of  one^s  open  and  no- 
Co.,  (1887)  71  Iowa,  401.  torious  transaction  of   its   general 

1  Walker   %  Detroit  Transit  Ry.  business  as  its  secretary,  his  custody 

Ca,  (1881>47  Mich.  8S8.  of   its   books,    and    his   borrowing 

>  Even  though  conferred  at  a  meet-  money  entered  thereon.    Talladega 

ing  of  directors.    MorriU  v.  Segar  Ins.  Co.  t>.  Peacock,  (1882)  07  Ala. 

Manuf.  Co.,  82  Hun,  543.    The  testi-  263.    And  it  has  even  been  held  that 

mony  of  one  of  a  railroad's  directors  where  a  corporation  paid  a  bill  for 

as  to  the  official  position  and  actirity  furniture  contracted  by  A.,  and  sub- 

of  a  certain  person  as  member  of  the  sequently  used  other  furniture  also 

executive  committee,  coupled  with  bought  by   him,   they  were  liable 

evidence  that  he  was  recognized  and  tlier^for,  as  having  made  A«  their 

vted  as  such,  'is  competent  and  suf-  agent  though  he  had  never  been 

ficient  to  show  his  authority  to  act  appointed  by  any  act  under  the  cor- 

for  the  corporation,  as  to  third  per-  porate  seal.    Bancroft  v.  Wilming- 

8ons»    St.  Louis  ft  CL   Ry.  Co.  v.  Xon  Conference  Academy,  (1888)  5 

Drennan,   (188»)   26   111.    App.   268.  Del.  577. 

But  declarations  of  a  director  as  to  <  Delano  v.  Smith  Charities,  (1884) 

whether  a  certain  person  is  the  agent  188  Mass.  63. 

of  the  company,  are  not  sufficient  to  i^Lord  Ellenborough  in   King  v. 

bind  the  company.    Florida  Ac.  R.  Bedford  Level,  6  East,  868. 
Go.  i;.  Vaniedoe,  (188^  81  Ga.  175. 
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binding  upon  it'  This  is  upon  grounds  of  estoppel  and  of 
public  policy.'  Even  in  the  case  of  a  person  in  office  with- 
out so  much  as  the  form  of  an  election,  if  the  corporation  hold 
him  out  to  the  world  as  its  officer,  his  acts  would  be  binding 
upon  it,  upon  the  ground  of  estoppel.*  But  the  rule  respect- 
ing officers  de  facto  is  to  be  applied  with  caution  and  not  to 
be  extended  to  persons  clearly  usurping  office  and  holding 
over  after  the  lawful  election  of  their  successors.^ 

§  183.  Terms  of  office. —  It  is  a  general  rule  that  officers 
and  directors  of  a  corporation  shall  continue  to  perform  the 
duties  of  their  office  until  their  successors,  duly  appointed  or 
elected,  have  qualified.  This  is  the  rule  even  where  the  elec- 
tion or  appointment  ia  for  a  definite  term."    And  the  authority 

1  ADgell  &  Ames  on  Corporations,  there  said,  are  sustained  as  rightful 
§  286 ;  St  Luke's  Church  i;.  Mathews,  and  valid  on  the  ground  of  oontinu- 
4  Des.  678,  686 ;  Vernon  Society  v.  ous  acquiescence  by  the  corporation 
Hills,  6  Cowen,  28;  All  Saints  in  suffering  them  to  hold  themselves 
Church  V,  Lovett,  1  Hall,  191 ;  Lovett  out  as  possessing  authority  to  act 
17.  German  Reform  Church,  12  Barb,  for  it  and  thereby  inducing  others 
67;  Riddle  v.  Bedford,  7  Serg.  &  R.  to  deal  with  them  in  the  capacity  of 
892 ;  York  County  v.  Small,  9  Watts  corporate  officials. 
&  S.  820;  Kingsbury  v.  Ledyard,  2  *  United  States  Bank  v.  Dan- 
Watts  A;  S.  41.  In  Moses  r.  Tomp-  dridge,  12  Wheat.  70;  Union  Bank  r. 
kins,  (1888)  84  Ala.  618;  8.  C.  4  Ry.  Ridgely,  1  Harr.  A;  G.  421 ;  Wild  v. 
&  Corp.  L.  J.  268,  270,  it  was  held  Passamaquoddy  Bank,  3  Mason,  605 ; 
that  to  constitute  an  officer  de  facto  Barrington  v.  Washington  Bank,  14 
there  must  be  a  color  of  election  or  Serg.  &  R.  405;  Minor  v.  Mechanics* 
appointment,  or  an  exercise  of  the  Bank,  1  Pet.  46;  Cahill  v.  Kalama- 
f unctions  of  the  office  under  such  zoo  Ins.  Co.,  2  Doug.  (Mich.)  124. 
circumstances  and  for  such  a  length  «  Lebanon  &  Royalton  Gravel  Road 
of  time,  without  interference,  as  to  Ca  i;.  Adair,  (1882)  85  Ind.  44,  where 
justify  the  presumption  of  a  due  under  the  Indiana  statute  governing 
election  or  appointment.  See  also  gravel  road  corporations  authorizing 
McGargell  v.  Hazleton  Coal  Co.,  4  the  loan  of  money  to  such  a  oorpo- 
Watts  &  S.  426 ;  Despatch  Line  v,  ration  by  an  officer  thereof,  and  the 
Bellamy  Manuf.  Co.,  12  N.  H.  205;  giving  of  a  promissory  note  there- 
Smith  V.  Erb,  4  Gill,  487 ;  Burr  v.  for ;  it  was  held  that  such  a  note 
McDonald,  8  Gratt.  215.  given  to  its  president  de  facto  only, 

^Moses  v.  Tompkins,  (1888)  84  Ala:  and  signed  by  him  and  by  others 

618;  s.  c.  4  Ry.  &  Corp.  L.  J.  268,  who   were   only  officers  de  facto, 

where  the  doctrine  of  the  validity  of  holding  over  after  the  lawful  elec- 

the  acts  of  de  facto  officers  was  de-  tion  of   others,  was   unauthorized 

dared  to  rest  upon  public  policy  and  and  invalid. 

general  principles  of  justice.    Their  ^  Smith  v.  Silver  Valley  Mining^ 

dealings  with  third  persons,  it  was  Ca,  64  Md.  86;  Moses  v,  Tompkins^ 
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of  officers  and  agents  who  are  appointed  by  the  board  of  direct- 
ors is  not  terminated  by  the  election  of  a  new  board.^ 

§  184.  Amotion  fi*om  office. —  There  seems  to  be  no  well 
defined  power  to  remove  corporate  officers  from  office.*  Agents 
holding  office  at  the  pleasure  of  superior  officers  may  be  dis- 
missed without  cause.'  And  it  has  been  held  that  a  corporation, 
notwithstanding  a  by-law  fixing  the  term  of  his  office,  may 
enter  into  a  special  contract  with  a  clerk,  under  which  he 
shall  be  removable  at  pleasure.^  Mr.  Taylor  in  his  work  on 
corporations  expresses  the  belief  that  whatever  implied  power 
to  remove  officers  for  cause  there  may  be  in  a  corporation, 
would  seem  to  exist  in  that  body  which  appointed  or  elected 
the  officer  in  question,  and  that  very  likely  any  officer  ap- 
pointed by  the  board  of  directors  or  trustees  could  for  cause 
be  removed  by  them  from  the  office  to  which  they  had  ap- 
pointed him.*  To  remove  an  officer  of  a  private  corporation, 
on  the  ground  that  the  meeting  at  which  he  was  elected  was 
illegal  and  that  as  to  the  time  for  holding  the  meeting  he 
deceived  the  relators,  the  information  must  not  necessarily 
contain  an  averment  that  had  the  relators  been  present  they 
would  have  voted  against  him.'  As  removal  of  mere  private 
or  ministerial  officers  of  corporations  is  a  right  which  belongs 
to  the  corporation  alone,  the  assistance  of  the  courts  can  not 
be  invoked  against  such  officers  as  are  intrusted  by  law  with 
the  management  of  the  affairs  of  the  corporation.^    In  conse- 

84  Ala.  618;  s.  a  4  Rj.  &  Corp.  L.  J.  i  Andersozi  v.  Langdon,  1  Wheat. 

268;  State  v.  Bonfkell.  85  Ohio  St  10.  86. 

Where  the  power  of  election  was  ^Taylor  on  t)orporations,  g  649. 

vested  in  a  board  of  directors,  who  '  Hunter  v.  Sun  Mutual  Ins.  Co., 

were  accustomed  to  elect  their  cash-  26  La.  Ann.  18.    And  in  that  case  it 

ier  annually,  according  to  a  resolu-  was   intimated    that    the    by-laws 

tion  to  that  effect,  but  the  charter  might,   and    to   avoid    controversy 

provided    that,  before   he   entered  should,  provide  for  removals  from 

upon   the  duties   of  his  ofifice,  he  office. 

should  give  bond,  it  was  held,  that  ^  Martin  v.   Commerce    Fire  Ins. 

his  term  of  office  did  not  expire  at  Co.,  (1881)47  N.  Y.  Super.  Ct.  520. 

the  end  of  the  year,  but  that  the  old  ^  Taylor  on  Corporations,  ^  650. 

cashier  continued  in  office  until  a  ^  Armington  t*.  State,  95  Ind.  421. 

new  one  was  qualified  by  giving  a  'Neall  v.  Hill,  (1860),  16  Cal.  145. 

bond.     Sparks   v.  Farmers*    Bank,  In  a  suit  to  remove  the  governors  of 

(1882)  8  Del.  Ch.  274.  Harrow  School,  the  court  refused  to 
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quenco  of  this  lack  of  authority  equity  has  no  jurisdiction  or 
power  by  injunction,  to  suspend  a  corporator  or  officer  from 
the  exercise  of  his  corporate  or  official  privileges,  and  thus  do 
indirectly  that  which  may  not  be  done  directly.^  Stated  dif- 
ferently, a  court  of  equity  will  tiot  interfere  by  injunction  in 
matters  relating  merely  to  the  internal  government  of  a  cor- 

« 

poration  so  as  to  restrain  directors  de  facto  from  acting  as 
such,  on  the,  sole  ground  of  the  alleged  invalidity  of  their 
titles  to  their  offices.^  There  would  seem  to  be  no  case  in 
which  the  right  to  an  office  in  a  corporation  was  ever  heard 
or  determined  in  a  court  of  equity.  In  the  absence  of  statute 
the  remedy  is  by  quo  warranto} 

§  185,  Notice  to  agent,  notice  to  corporation. — Notice  to 
an  agent  in  the  transactions  for  which  he  is  employed,  is  notice 
to  the  principal*  though  the  principal  be  a  corporation.*  Thus 
if  a  railroad  corporation  occupies  land  after  its  agent  has  been 
notified  by  the  owner  that  rent  will  be  charged,  it  is  liable  in 
assumpsit  for  use  and  occupation.'  So  where  a  corporation  is 
made  party  defendant  to  an  action  by  service  on  its  president, 
as  authorized  by  statute,  and  is  represented  by  its  attorney, 
it  will  be  presumed  to  know  what  transpires  in  the  action.^ 
Again,  where  the  treasurer  of  a  corporation  pays  his  deficit 
to  it  by  drawing  checks  upon  another  corporation  of  which 
he  is  also  treasurer,  no  other  officer  of  either  corporation  hav- 
ing knowledge  of  the  true  nature  of  the  transaction  when  it 

interfere,  and  Sir  WiUiam  Qrant,  the  Pittsburgh  Bank  v.  Whitehead,  10 

Master  of  the  Rolls,  said:  "By  the  Wajtts, 897; Boggsl^.Lanoaster Bank, 

letters  patent  of*  Queen  Elizabeth,  7  Watte  &  S.  386 ;  Danville  Bridge  v. 

the  governors  all  constitated  a  body  Pomroy,  16  Pa.  St.  \^\  \  MeEwen  v. 

corporate.    This  court,  I  apprehend,  Montgomery  Co.  Ins.  Ca,  5  Hill,  101 ; 

has   no    jurisdiction   with    regard  Conro  v.  Port  Henry  Iron  Co.,  13 

either  to  the  election  or  amotion  of  Barb.  27;  Camberland  Coal  Ca  i?. 

corporators     of    any    description."  Sherman,    80    Barb.   600;    Trenton 

Att'j-Cen.  V.  Earl  of  Clarendon,  17  Banking  Co.  v.  Woodruff,  1  Qreen, 

Yes.  401 .  Ch.  1 17 ;  Wing  t).  Harvey,  6  De  6.  M. 

1  Bayless  v.  Ome,  1  Freem.  Ch.  &  G.  S65. 

171.  A  lUinois  Central  B.  Oa  ei  Tbomp- 

>Mozley  v.  Alston,  1  Phil.  700.  son,  (188S)  116  Bl.  159l 

'People  V.  Albany  &c  R.  Co.,  5  < Campbell  «.  Pofe»(10O8)  96  Ho. 

Lans.  28.  46a 

^Lawrence  v.  Tucker,  5  Me.  105; 
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occurred,  the  knowledge  of  the  treasurer  must  be  imputed  to 
the  corporation  receiving  the  checks,  and  their  receipt  must 
be  treated  as  wrongful,  and  as  imposing  a  liability  to  repay 
their  amount  to  the  corporation  against  which  they  were 
drawn.^  For  a  principal  must  be  regarded  as  acting  with 
knowledge  of  a  fraudulent  act  when  he  is  represented  solely 
by  an  agent  who  has  the  knowledge.'  Mere  private  and 
casual  knowledge,  however,  of  a  transaction  possessed  by  one 
of  the  directors  and  by  the  actuary  is  insufficient  to  imply 
that  the  company  knew  of  the  transaction.'  Nor  is  it  enough 
that  notice  should  be  given  to  one  who  is  an  officer  and  in 
his  official  character.  He  must  also  be  the  proper  officer  to 
receive  notice  of  the  particular  transaction.^  And  where  a 
director  of  a  land  company,  who  was  also  probate  judge,  drew 
a  deed,  in  the  presence  of  the  president  and  executive  board 
of  said  company,  conveying  to  a  third  person  certain  lots, 
and  took  the  acknowledgment,  but  before  the  deed  was  re- 
corded, the  company  purchased  the  same  lots  from  the  same 
grantor,  it  was  held  that  the  company  had  no  such  knowl- 
edge of  the  identity  of  the  lots  purchased  with  those  for- 
merly conveyed  as  would  charge  it  with  notice  of  the  former 
conveyance/ 

§  ]  86,  Scope  of  anther ity  ef  officers  and  agents.—  Cor- 
porate engagements  can  not  be  implied  from  unauthorized  aots 
or  declarations  of  the  individual  members,*  but  only  from  the 
acts  and  declarations  of  officers,  who  are  constituted  to  act 
for  the  company.  And  by  the  acts  and  declarations  of  its 
officers  and  agents,  within  the  apparent  scope  of  their  several 
employments,  the  company  is  bound.  Nor  is  notice  imputed 
to  persons  dealing  with  them  of  extrinsic  facts  ^making  it 

1  Atlantic  Mills  v.  Indian  Orchard  Ayrt.  690;  13  Sol.  J.  &  Rep.  (1869) 

Mills,  (1888)  147  Mass.  268;   8.  O.  9  870. 

Am.  St  Rep.  698.  ^  18  Sol.  J.  &  Rep.  (1869)  870;  cit- 

'  Atlantic  Mills  v.  Indian  Orchard  ing  Styles  v.  Cardiff  Steam  Boat  Go.^ 

Hills,  (1888)  147  Mass.  268;  S.  O.  9  12  W.  R.  1080;  S.  O.  4  N.  R.  483. 

Am.  St.  Rep.  698.  *  Armstrong  v,  Abbott,  (188$  11 

'  Ex  parte  Bnrbridge,  1  Deao.  181.  Colo.  220. 

See  the  same  case  under  the  name  *  Alleghany  County  Workhouse  «• 

of  Ex  parte  Watkins,  2  Mont   ft  Moore,  (1881)  95  Pa.  St  408. 
21 
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in^proper  for  them  to  act.^  Accordingly,  a  corporation  is 
estopped  to  deny  its  liability  under  a  contract  on  the  ground 
that  its  officers  were  not  technically  authorized  to  make  it,  or 
that  its  own  proceedings  in  the  premises  were  irregular,  when 
the  contract  was  within  the  scope  of  its  powers,  was  entered 
intq  by  proper  officers  and  has  been  recognized  by  corporate 
acts.^  Thus  the  authority  of  the  proper  officers  who  make  a 
contract  under  the  seal  of  the  corporation  is  presumed,  until 
the  contrary  be  proven;  and  this  presumption  is  notovercoa\e 
by  the  mere  fact  that  no  vote  of  the  director  authorizing  it 
is  shown.*  An  officer  of  a  corporation' may,  by  the  acts  of  its 
directors  or  managers,  be  invested  with  capacity  to  bind  the 
company  eiven  beyond  the  scope  of  those  powers  which  are 
inherent  in  his  office;  as  where,  in  the  general  course  of  the 
company's  business,  the  directors  or  managers  hav^  permitted 
an  officer  to  assume  the  control  and  direction  of  its  affairs, 
and  have  held  him  out  to  the  public  as  its  general  agent,  bis 
authority  to  act  for  the  company  in  a  particular  transaction 
may  be  ipiplied  from  the  manner  in  which  he  has  been  pe^ 
mitted  by  the  directors  or  managers  to  transact  its  business.* 

§  1 87.  8eope  of  authority  determined  by  the  hy-laws  and 
by  cnHtom. —  The  authority  of  officers  of  corporations  depends 
upon  the  by-laws  or  upon  the  custom  of  the  corporation.*  But 
this  rule  is  modified  in  practice  when  there  is  Mfant  of  notice 
of  the  company's  rules  and  regulations.  Thus,  rules  and  reg- 
ulations of  a  corporation  that  no  contracts  shall  be  binding 
upon  it  which  are  not  in  writing,  signed  by  its  president,  can 
not  affect  contracts  made  by  agents  of  the  corporation  with 
persons  having  no  notice  of  the  rule.^    Though  it  is  held  gen- 

1  Credit  Ck>.  Limited  v.  Howe  Ma-  Shenandoah  VaL  B.  Co.,  (1889)  83 

chine  Co,,  (1887)  54  Conn.  857;  s.  c.  W.  Va.  244. 

1  Am.  St.  Rep.  123.  *  Fifth  Ward  Sav.   Bank  v.  First 

s  So  held  as  to  a  contract  that  a  Nat.  Bank,  (1887)  48  N.  J.  518. 

lessee  railroad  company  would  lend  ^  E.  g.    To  execute  a  note,  Foster 

to  the  lessor  company  1 150. 000,  and  v,  Ohio-Colorado  Reduction  &c,  Ca, 

take  1,000  shares  of  the  lessor's  stock  (1882)  17  Fed.  Rep.  180 ;  to  sell  land, 

as  security.    Peterborough  R.  Co.  v,  Bocock  t*.  Alleghany  Coal  &  Iron 

Nashua  &  LoweU  R.  Co.,  (1883)  59  Co.,  (1887)  82  Va.  918;  S.  a  8  Am. 

N.  H.  885.  St.  Rep.  128. 

<  Fidelity  Ins.,  T.  A  8,  D.  Ck).  v.  «  Walker  v,  Wilmington,  a  ^  N. 

R.  Co.,  {IfiSl)  2a  S.  O,  80. 
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erally,  that  peisons  dealing  with  one  claiming  to  have  author- 
ity to  act  for  a  corporation,  do  so  at  their  peril,  and  having 
failed  to  inform  themselves  as  tQ  his  authority,  they  are  efir 
topped  from  complaining  of  the  company's  refusal  to  assume 
responsibility  for  his  unauthorized  contracts.^  Thus  persons 
selling  land  to  a  corporation  through  a  supposed  agent  muat 
inform  themselves  of  his  authority.^  And  where  the  officers 
of  a  corporation  have  no  power  to  give  an  indefinite  extension 
of  time  for  payment  for  shares,  one  with  whom  they  contrf^ct 
for  credit  is  chargeable  with  knowledge  of  the  limitations 
upon  their  authority.'  The  authority  of  an  agent,  however, 
need  not  be  shown  to  have  been  expressly  conferred.  It 
may  be  implied  from  his  official  position  or  from  custom..^ 
And  a  custom  recognized  by  the  corporation  may  supply  th9 
place  of  express  authority.^  Thus  one  who  had  a4van))e4 
money  to  promote  the  purposes  of  a  corporation  in  acooiM}? 
anee  with  the  directions  of  a  general  manager  invested  with 
the  entire  control  of  the  affairs  of  the  corporation,  and  in  aor 
cordance  with  a  custom  recognized  and  acquiesced  in  by  the 
members,  although  without  express  authority  from  the  trustees, 
was  -held  entitled  to  recover  the  amounts  advanced.^ 

§  188.  Necessarily  Incidental  powers* — From  the  gener^ 
powers  expressly  conferred  upon  corporate  officers  and  agents, 
there  arise  certain  other  implied  powers  necessarily  incidental 
thereto.^    Tl^us  an  agent  who  has  power  to  countersign  aac) 

1  Bocock  V,  Alleghany  Coal  &  Iron  N.  J.  518;  Topeka  Primary  A.  U.  B. 

Co.,(1S87)  QS  Va.  913;  S.  c.  8  Am.  v.  Martin,  (18SS)  89  Kan.  &70;  Qan- 

St.  Bep.  1(28;  Gredil;  Q>.  v,  Howe  Ma-  nibal  Bank  v.  North  Missouri  Cos) 

<Aan9  Co.,  (1897)  54  (km^.  857 ;  &  a  Co.,  8^  Mo,  125. 

1  Am.  St.  Bep.  m;  D^  Bost  v,  Al-  ^Pag0  u  Fall  River  &o.  R  Co.,  8^ 

bert  Palmor  Co.,  (18194)  85  Pun,  88ff.  Fed.  Bep.  257 ;  Topeka  Primary  A.  V. 

s  Booock  V.  AUegh^y  Coal  &  Iron  B.  v,  Martin,   (1888)  89  Kan.   570; 

Co.,  (1887)  8d  Ya.  913;  a.  a  8  Am.  Fifth  Ward  4to.  Bank  v.  First  Na- 

St.  Rep.  12a  tional  Bank,  48  N.  J.  513;  Flynn  v. 

^IffiGQmh  V,  Qrcdit  ICohflier.  13  Dee  Moinee  &o.  By.  Co.,  98  Iowa» 

Phil^.  m,  490. 

« lQ4iM^p9l]0  l^olling  Mill  Go.  v,  4  Topeka  Primary  A.  U.  R  v.  Max* 

St.  Louis  Ac.  R.  Co.,  120  U.  S.  250;  tin,  (1888)  89  Kan.  570. 

V)9ge th  Fall Biy^r  Ac.  B.  Co.,  81  Fed.  ?  New  York  <Scc.  B.  Co.  Vt  Sciaujlei;, 

Rep.  257;  Flynn  v.  Bes  Moines  &c.  84  N.  Y.  30,  65;  Whitaker  v.  KUroy^ 

^y.  Go,,  ea  lo^a,  490;  Fifth  Ward  (1888)  70  Mich.  685. 
&c.  B|^  vi  ¥is8t  Na|:io9al  Bai^k,  48 
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deliver  policies,  and  who  is  responsible  to  the  company  for 
collection  of  all  premiums  on  policies  issued  by  him,  binds  the 
company  by  an  agreement  to  give  credit  on  the  premium  for  a 
certain  time,  though  he  is  expressly  authorized  to  give  credit 
only  for  a  shorter  time.^  These  incidental  powers,  however, 
are  not  to  be  lightly  inferred,  nor  is  an  agent's  authority  to 
be  thus  extended  beyond  its  original  scope.'  Thus  where 
an  agent  of  a  railroad  company  is  empowered  "to  procure  a 
right  of  way,"  this  does  not  give  him  power  to  promise  an 
owner  of  land  that  the  company  will  locate  a  depot  in  a  cer- 
tain place;'  and  where  the  board  of  directors  authorized  a 
company's  ofScers  to  execute  a  note  for  a  certain  sum  at  a 
given  rate  of  interest,  it  was  held  that  the  officers  had  no  power 
to  stipulate  for  the  pa3'ment  of  attorney's  fees  in  the  event  of 
suit  to  collect  the  note.^  So  generally,  in  order  to  render  a 
corporation  liable  for  services  of  an  attorney  employed  by  a 
subordinate  agent,  an  express  delegation  of  authority  to  em- 
ploy must  be  shown.* 

§  189.  Anthority  to  Issne  negotiable  paper. —  The  author- 
ity of  the  officers  of  a  corporation  to  issue  its  promissory 
note  may  be  inferred  from  the  acquiescence  of  the  corpora- 
tion or  by  its  recognition  of  the  acts  of  its  accredited  officers 
in  the  regular  course  of  its  authorized  business.'  And  in  a 
suit  for  money  lent  to  a  corporation,  and  used  by  it,  the  de- 
fendant can  not  plead  that  the  officers  negotiating  the  loaa 

1  Farnum  v.  Phenix  Ins.  Co.,  (Cal.  pany  passed  a  resolution  to  pay  a 

1S90)  28  Pacif .  Rep.  869.  certain  sum  to  a  certain  class  of  its 

*  Hardin  v,  Iowa  Ry.  &  Const.  Co.,  workmen,  it  was  held,  that  the  offi- 

(1889)  78  Iowa,  726.    It  has  been  de«  cials  were  not  precluded  by  the  reso- 

oided  where  nothing  appears  con-  lution  from  hiring  additional  work- 

oerning  the  functions  and  powers  men  on  the  same  terms.    Hardy  v» 

of  a  corporation  beyond  what  may  Tittabawassee  Boom  Co.,  (1884)  62 

be   implied   from  its  name,    "  The  Mich.  45. 

Woman's     Christian     Temperance  '  Houston  &  Texas  Central  B.  Go. 

Union,"  and  nothing  concerning  the  v.  McKinney,  (1881)  55  Tex.  176. 

power  of  a  certain  agent,  the  corpo-  *  Hardin  v,  Iowa  Ry.  &  Const  Oo.f 

ration  will  not  be  held  liable  for  (1889)  78  Iowa,  726. 

articles  purchased  by  such   agent  ^  Maupin  v.  Virginia  Lead  Mining 

without  authority.  Woman's  Christ-  Co.,  (1883)  78  Mo.  24 

ian  Temperance  Union   v.  Taylor,  *  Hannibal  Bank  v.  North  MIsBonri 

(188C0  8  Col.  75.    But  where  a  oom-  Coal  &c  Ca,  (1885)  86  Mo.  198. 
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were  not  properly  authorized.*  Where  it  is  within  the  inher- 
ent power  of  a  corporation  to  make  and  indorse  notes,  and 
there  is  evidence  that  in  the  course  of  its  business  its.  notes 
have  been  made  by  a  certain  officer,  and  that  notes  held  by  it 
have  been  indorsed  in  its  name  by  that  officer,  an  indorsement 
of  a  note  by  him  in  the  name  of  the  corporation  is  binding 
upon  it  when  the  note  is  in  the  hands  of  a  bona  fide  holder, 
and  the  holder  is  not  prevented  from  availing  himself  thereof 
by  the  fact  that  he  had  never  before  dealt  in  the  corporation's 
commercial  paper,  though  it  also  appears  to  be  the  uniform 
custom  of  the  corporation  that  all  notes  belonging  to  it  should 
be  indorsed  by  a  certain  other  officer  also  in  his  individual 
name,  before  being  discounted  or  used.'  The  possession  of  a 
note  by  an  indorsee  purporting  to  be  indorsed  by  a  corporation 
is  prima  fade  evidence  that  it  was  so  indorsed,  without  proof 
that  the  person  who  made  it  had  authority  to  do  so.' 

§  1 90.  Anthority  of  certain  minor  offleers  and  agents. — 

The  duties  and  powers  of  the  minor  officers  and  agents  of  cor- 
porations are  not  generally  prescribed  by  the  by-laws,  but  are 
determined  by  custom ;  and  whether  or  no  a  particular  act  be 
within  the  scope  of  such  an  official's  authority  is  to  be  deter- 
mined largely  by  the  circumstances  of  each  case.  Thus,  while 
ordinarily  there  is  no  presumption  that  the  chief  engineer  of* 
a  railway  company  has  authority  to  contract  for  the  erection 
of  a  depot  building,*  it  has  been  held,  under  a  particular  state 
of  facts,  that  a  contractor  might  assume  that  a  chief  engineer 
and  others  with  whom  he  dealt  represented  the  company  and 
had  authority  to  bind  it.*    In  a  Florida  case  it  has  been  held 

1  Connecticut  River  Savings  Bank  yanced  bj  plaintiff  preparatory  to 

V,  Fiske,  (1884)  60  N.  H.  868;  nor  that  making  and  performing  a  contract 

bon-owing  the  money  was  an  ultra  to  construct  a  railroad,  it  appeared 

vires  act.  that  one  S.,  who  assumed  to  be  de- 

'Bank  of  Attica  v,  Pottier  &  Sty-  fendant's  chief  engineer,  first  calle<^ 

mas  Manuf.  Co.,  (1888)  49  Hun,  606.  plaintiff's  attention  to  the  subject  of 

^  National  Bank  of  Battle  Creek  r.  becoming  a  contractor,  and  intro- 

Mallan,  (1887)  37  Minn.  404.  duced  him  to  L.,  who  was  said  to  be 

4  Bond  V,  Pontiac,  O.  &  Pt  A.  R.  one  of  defendant's  counsel,  and  L. 

Co.,  (1886)  62  Mich.  648 ;  8.  C.  4  Am.  submitted  a    proposed  contract   to 

St  Rep.  885. .  plaintiff.    Plaintiff  was  soon  after 

'  In  an  action  against  a  corporation  informed  that  the  contract  was  to  be 

for  services  rendered  and  money  ad-  let  to  another  person,  D.,  but  thad 
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tkitt  the  road  master  and  conddotor  have  no  anthority  to  em- 
^oy  sargeons  for  employees^  in  the  service  of  a  railway  com- 
pany.^ And  there  is  a  similar  decision  in  England  in  respect 
of  the  station  master.'  In  a  ease  decided  recently  in  Texas  a 
finding  by  the  jury  that  one  who  had  the  control  and  direction 
'i^f  the  entire  business  affairs  of  a  railroad  company,  and  whose 
duty  it  was  to  prepare  the  case  of  the  company  in  litigations 
affecting  it,  had  authority  to  institute'  a  prosecution  for  per- 
jury, alleged  to  have  been  committed  in  any  such  litigation, 
HVas  sustained  by  the  court.'  A  corporation  organized  aod 
chartered  for  the  purpose  of  holding  the  title  to  a  college 
tMiiding  and  property  erected  and  maintained  by  a  religious 
flenomi nation,  is  bound  by  contracts  made  by  the  synod  of 
the  denomination  for  the  erection  of  the  building,  the  synod 
being  a  shifting,  unincorporated  body,  which^  however^  eon- 
trols  the  denomination.^ 

plaintiff  should  be  the  latter's  sub-  a  raili'bad  w^  defendant's  only  im- 

obntractor  in  such  a  faianniir  as  to  be  mediate  object,  and  plaintiff  had  a 

Mbrogated  to  his  rights.    Asubse-  practical  knowledge  of  that  bosineeB. 

^ilent  meeting  of  defendant's  board  Another    person,   who   represented 

of  directors  improved  the  contract  the  stockholders,  was  active  in  the 

with  D.p  and  a  proposed  agreement  negotiations  with  plaintiff.    And  it 

V>y  D.   with  plaintid  was  also  ap-  was  decided  that  plaintiff  Was  enti- 

'  proved,  and  the  board  agreied  to  ao-  tied  to  assume  that  the  pemns  with 

oept  plaintiff  as  subrogated  to  D.'s  whom  he  dealt  represented  and  acted 

rights  and  liabilities  on  the  execa-  with  the  authority  of  defendant,  and 

tion    of   the   contract  with  D.   by  that,  on  defendant's  refusal  to  award 

plaintiff.    At  the  same  meeting  L.  him  th^  contract,  he  could  recover 

and  S.  were  appdinl;ed  counsel  and  for  his  services  and  expenditures, 

chief  engineer  respectively  of  de-  Wilson  v.  Kings  County  Elevated 

fendant,  and  L.  sent  plaintiff  a  copy  R.  Co.,  (1889)  114  N.  Y.  487;  s.  a  6 

^  the   resolution   concerning   D.'s  Ry.  &  Corp.  h,  J.  842. 

contracts    with   the   company  and  ^  Peninsular  R.  Co.  u.  Gary,  (1886) 

plaintiff.    L.  and  S.  had  been  previ-  22  Fla.  856;  8.  a  1  Am.  8t.  Bep.  194. 

ously  designated  as  counsel  and  en-  ^  Cox  t;.  Midland  Counties  By.  Co.. 

gineer  in  a  printed  circular,  but  had  8   Ex.   268,    which,    however,    say 

not  been  formally  appointed  such.  Brown  &  Theobald,  would  probably 

Plaintiff's   advances    and    services  not   now   be   followed.    Brown  Sc 

were  given  with  the  knowledge  and  Theobald's  Ry.  Law,  108. 

consent  of  S.  and  L.,  and  were  es-  ^  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  James, 

vential  in  preparing  to  construct  a  (1889)  78  Tex.  12. 

railroad,  and  drawings  paid  for  by  <  MclAughlin  v.  Concordia  (^oUege^ 

plaintiff  were  approved  by  defend-  (1886)  20  Mo.  App.  42. 
jant's  president.    The  construction  of 
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§  191.  Antbority  of  promoters.— Promoters  are  a  class  of 
fuasi  agents,  voluntary  officials  in  advance,  that  are  neither 
officers  nor  agents  of  the  new  company,  but  who  do  it  the 
service  of  bringing  it  into  being,  and  who  are  held  to  sustain 
a  fiduciary  relation  to  the  company  similar  to  that  of  an  agent 
to  a  principal.*  A  promoter  is  one  who  undertakes  to  form  a 
company  with  reference  to  a  given  project  and  to  set  it  going, 
and  who  takes  the  necessary  steps  to  accomplish  that  pur- 
pose.* The  old  and  familiar  principles  of  the  law  of  agency 
and  trusteeship  have  been  extended  to  meet  cases  of  promot- 
ers.^ Persons  agreeing  together  to  take  measures  to  organize 
a  company,  and  for  that  purpose  drawing  up  the  subscription 
paper  and  signing  and  circulating  it,  and  selling  lands  to  the 
company  and  dividing  the  profits,  may  be  regarded  as  part- 

• 

1  Chandler  v.  Bacon,  (1887)  80  Fed.  in  this  case,  however,  said  that  it 

Kep.  638.  was  not  correct  to  say  the  defendant 

^Ckxskbiihi,  b.  J.,  in  Try  cross  v.  in  the  case  was  the  agent  of  the 
Grant,  (1877)  2  O.  P.  Div.  641.  **  The  company,  when  it  did  not  exist,  and 
term  *  promoter '  involves  the  idea  that  it  was  not  much  less  objection- 
of  exertion  for  the  purpose  of  get-  able  to  talk  of  his  being  in  a  fldu- 
ting  up  and  starting  a  company  (or  ciary  relation  to  the  company  before 
what  is  called  '  floatibg '  it),  and  also  it  was  organized.  **  The  word  '  pro- 
the  idea  of  some  duty  towards  the  motor '  is  ambiguous,  and  it  is  nec- 
company  finpoeed  by  or  arising  from  eesary  to  ascertain  in  each  case  what 
the  position  which  the  so-called  pro-  the  to-called  *  promoter '  really  did 
moter  assumes  toward  it  before  it  before  bis  legal  liabilities  could  be 
<x>mes  Into  existence."  Emma  Silver  accurately  ascertained.  ...  In 
H  Co.  V,  Lewis,  4  G.  P.  Div.  896.  the  present  case  defendant  procured 
In  this  case  it  was  further  said  that  the  company  to  be  formed  and  to  be 
it  was  a  **  mistake  to  suppose  that  managed  in  such  a  way  as  to  trans- 
after  a  company  is  registered  its  di-  fer  from  the  moneys  of  the  company 
rectors  are  the  only  persons  who  are  to  himself  the  sum  of  10,8001.  with- 
in such  a  position  towards  it  as  to  be  out  informing  the  company  of  that 
under  fiduciary  relations  to  it.  A  fact.  The  company  were  told  that 
person,  not  a  director,  may  be  a  pro-  they  had  to  pay  100,000{.  for  the 
moter  of  a  company  which  is  already  property,  but  they  did  not  know  that 
incorporated,  but  the  capital  of  of  that  sum  10,8002.  was  to  go  into 
which  has  not  been  taken  up,  and  the  pockets  of  the  man  who  had  got 
which  is  not  yet  in  a  position  to  per-  the  company  up  and  who  had  in  fact 
form  the  obligations  imposed  upon  it  increased  the  purchase  money  ia 
by  ite  creators.'*  order  to  get  that  10,8002.     Under 

tLydney  &c.  Co.  v.  Bird,  (1886)  66  those' circumstances  he  cannot  t^ 

Xfc  T.   N.  S.  660,  overruling  same  tain  the  sum  so  got  ** 
is  81  Oh.  Div.  828.    The  judge 


328  07FI0EBS  AND  AdlENTS.  [§  192. . 

ners,^  and  this,  as  to  all  others  who  may  sabseqaently  beoonie 
members  or  subscribers  to  the  new  company.' 

§  192.  Misrepresentations  of  oflBcers  and  agents. —  A  ooi^ 

poration  may  be  held  responsible  for  false  and  fraadulent  mis- 
representations of  its  officers  and  agents  whilst  acting  within 
the  scope  of  their  authority,  in  the  same  manner  as  other 
principals  may  be  rendered  liable  by  such  acts  on  the  part  of 
their  agents.'  But  if  the  oflScer  was  ignorant  of  the  untruth- 
fnlness  of  the  representations  when  he  made  them,  and  he 
alone  transacted  all  the  business  in  reference  to  the  contract, 
,it  will  be  presumed,  in  the  absence  of  evidence  to  the  contrary, 
that  the  corporation  was  ignorant  of  the  falsity  of  the  repre- 
sentations.* Where  the  authority  of  a  corporate  agent  to 
enter  into  a  certain  contract  apparently  within  the  scope  of 
his  general  powers,  depends  upon  tbe  existence  of  some  fact 
particularly  within  his  knowledge,  the  company  is  bonnd  by 
his  representations  in  respect  thereof  whether  they  be  true  or 
false.'  Thus  where  an  applicant  for  insurance  can  neither 
read  nor  write,  and  has  no  knowledge  of  the  contents  of  his 
application,  which  is  made  out  by  the  insurer's  agent,  he  is  not 
bound  by  statements  falsely  made  therein  by  the  agent,  who 

» Getty  V.  Devlin,  (1878)  64  N.  Y.  bury,  L.  R.  9  Q.  B.  801.   Apparently 

418.    But  vide  supra,  §  160.  contra  is  Western  Bank  v,  Addie^ 

'Densmore  Oil  Co.  v,  Densmore,  L.  R.  1  H.  L.  So.  145.    In  an  actioa 

(1870)  64  Pa.  St.  60;  Emery  v.  Par-  for  misrepresentations  as  to  the  mei> 

rott,  (1867)  107  Mass.  103.    The  rule  its  of  a  certain  heating  device,  made 

that  partners  are  not  at  liberty  to  by  officers  of  the  company  owning 

make  individual  profits  out  of  the  the  device,  to  ceii;ain  persons  who 

business  of  the  concern  without  the  thereupon  organized  a  corporation 

knowledge  and  assent  of  tbeir  asso-  for  the  purpose  of  selling  the  heater, 

oiates    is   peculiarly   applicable    to  it  was   held  that   such  statements 

transactions  which  precede  the  for-  were  in  effect  made  to  the  corpora- 

mation  of  companies  or  partnerships,  tion.    Iowa  Economic  Heater  Co.  t\ 

Simons  V.  Vulcan  Oil  &c.  Co.,  (1860)  American    Economic    Heater    Co., 

01  Pa.  St.  217,  referring  to  Lindley  (1888)  32  Fed.  Rep.  736. 
on  Partnership,  497.  <  Watson  Coal  &  Min.  Ca  v.  Jamee^ 

*  Mackay  v.  Commercial  Bank,  L.  (1887)  72  Iowa,  184. 
R.  5  P.  C.  894;  "Weir  v.  Bell,  3  Ex.  »  Story  on  Agency,  452;  New  YcM'k 
Di V.  238 ;  Weir  v.  Barnett,  8  Ex.  Div.  &c.  R.  Co.  v.  Schuyler,  84  N.  Y.  80^ 
82;  Sevire  i;.  Francis,  8  App.  Cas.  68;  Griswold  v.  Haven,  25  N.  Y.  601; 
106 ;  Barwick  v.  London  Joint-Stock  s.  o.  82  Am.  Dec.  380 ;  Beach  on  Rail- 
Bank,  L.  R.  2  Ex.  259 ;  Swift  v,  Jews-  ways,  §  501. 
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is  the  agent  of  the  insurer,  and  not  of  the  insured,  in  what  he 
does  and  the  statements  he  makes  in  preparing  the  applica- 
tion.^ Again,  where  the  questions  asked  the  assured  by  an 
insurance  agent  are  answered  truthfully,  but  the  agent  writes 
down  false  answers,  and  cheats  the  assured  into  signing  a 
false  warranty  and  paying  the  premium,  a  policy  issued 
thereon  can  not  be  avoided  on  the  ground  that  the  warranty 
was  false.'  But  in  that  case  the  insurer  will  not  be  estopped 
from  setting  up  their  falsehood  in  an  action  on  the  policy, 
where  a  copy  of  the  application  was  indorsed  on  the  back  of 
the  policy,  and  in  the  possession  of  the  insured  before  the  loss 
occurred,  as  he  is  then  chargeable  with  knowledge  of  its  con- 
tents, whether  he  read  it  or  not,  and  by  failing  to  procure  a 
correction  or  rescission  of  the  contract  he  becomes  a  party  to 
the  agent's  fraud.'  To  render  the  declaration  of  an  officer 
admissible  in  evidence  it  must  be  shown  either  that  he  had 
authority  to  make  the  statement,  or  that  he  was  held  out  as 
the  prober  officer  to  whom  to  apply  for  information,  or  that 
he  had  some  duty  to  perform  in  the  premises.* 

§  193.  Unauthorized  acts  —  (a)  In  general. —  It  is  a  gen- 
eral rule,  founded  upon  unbroken  authority,  that  a  corporation 
is  bound  only  by  such  acts  of  its  officers  or  agents  as  have 
been  either  expressly  or  by  implication  authorized.*  Acts, 
however,  which  are  performed  by  officers  within  their  ap- 
parent power  form  an  exception  to  the  rule.'  And  this  ex- 
ception goes  so  far  that  even  their  fraudulent  acts  may  operate 
to  bind  the  company.^    But  an  incorporated  company  can  not 

estate  Ids.  Co.  u  Jordan,  (Neb.  (1888)  52  Mich.  87 ;  Gregory  v.  Lamb, 

1890)  45  N.  W.  Rep.  702.  16   Neb.    205;   Dale   v.    Donaldson 

SDwelling-Houselns.  (}o.t;.  Oould,  Lumber   Ck).,   (1886)   48  Ark.    188; 

(Pa.  1890)  19  Atlan.  Bep.  798.  and  in  Moshannon  Land  Co.  v.  Sloan, 

'Johnson  v,  Dakota  F.  &  M.  Lis.  (1885)  109  Pa.  St.  582,  it  was  farther 

Co.,  (N.  D.  1890)  45  N.  W.  Bep.  799.  held  that  if  the  principal  was  not 

'Tuthill    Spring    Co.    v.    Shaver  bound  on  an  unauthorized  contract 

Wagon  Co.,  (1888)  85  Fed.  Rep.  644.  made  in  its  name  by  its  agent,  the 

*The  general  doctrine  is  applied  agent  was  bound, 

in  the  following  cases:  'Kelsey  v.  ^  Vide  supra,  §  191;  Morawetz  on 

Sargent,  40  Hun,  150:  JDe  Host  v.  Al-  Corp.,  (2d  ed.)  §  585;  Eaglesfield  v. 

bert  Palmer  Co.,  85  Hun,  386;  Little  Marquis  of  Londonderry,  4  Ch.  DIt* 

V.  Kerr,   (1886)  44  N.   J.   £q.   263;  693. 

Mutual  Ins.  Co.  v.  McSherry,  (1888)  ?  vide  supra,  §  19& 
68  Md.  41 ;  Rice  v.  Peninsular  Club, 


tSO  OJhnOVBA  AND  AOlENtS.  [§  193. 

be  called  to  answer  in  an  action  of  deceit  for  f^lse  tepresenta- 
tions  ihade  by  its  employees,  unless  it  has  antfaorizidd  the  false 
representations.*  The  general  rale  is  farther  modified  by  the 
fact  that  unanthorized  acts  may  be  ratified  or  acquiesced  in 
by  the  corporation,  and  thus  bitid  it.'  In  considering  the  effect 
of  ratification,  however,  the  distinction  between  unauthorized 
acts  of  officers,  directors  and  agents  and  ^cts  done  by  them 
in  excess  of  the  corporate  potvers,  should  be  borne  in  mind.' 
It'  is  self  evident  that  a  corporiation  is  not  bound  by  engage- 
ments of  its  promoters,  assuming  to  contract  for  it  in  advance; 
though  it  may,  by  adopting  such  contracts,  make  them  its 
own.*  tt  is  just  as  plain  that  even  a  president  can  not  bind 
the  company  by  an  act  after  he  has  ceased  to  hold  the  office.' 
A  corporation  will  not  be  bound  by  contracts  to  pay  fictitious 
claims,  or  by  a  vote  by  the  directors  of  large  balari^  to  its 
president  and  secretary  uhder  circumstances  showing  con- 
spiracy.* And  it  has  been  decided  generally  th^t  a  person,  in 
acting  at  the  instance  of  a  director  who  assumes  powers  never 
delegated  to  him,  does  so  at  his  bwn  peril  and  creates  no 
charge  against  the  corporation.^ 

1  Houston  &  Texas  Central  R.  Co.  thority,  either  express  or  impliedL** 

V,  McKinney,  (1881)  55  Tex.  176.  So,  Beach  on  Railways,  §  499. 

in  an  action  against  a  corporation  for  *  Battelle  v.  Northwestern  &c,  Co., 

deceit  by  false  representations  made  (1887)  87  Minn.  89. 

by  its  agent  on  the  sale  of  goods  ^  New  York  &c.  Ry.  Co.  t;.  Bates, 

manufactured  and  sold  by  it  for  a  (1887)  68  Md.  184.    Ih  this  case,  in  an 

particular  purpose,  there  can  be  no  action  for  personal  services  against  a 

recovery  without  proof  of  bad  faith  Railroad  company,  defendant  asked 

or  absence  of  reasonable  grounds  of  that  the  jury  be  instructed  that  if 

belief.    Erie   City    Iron   Works   v,  they  found  from  the  evidence  that 

Barber,  (1884)  106  Pa.  St.  126;  s.  0.  the    unpaid    vouchers   of    plaintiff 

61  Am.  Rep.  608.  were  not  sighed  and  approved  by 

^  Mutual  Life  Ins.  Co.  v,  McSherry,  one  P.  until  he  had  ceased  to  be 

68  Md.  41 ;  Metropolitan  &c.  Co.  v,  president  of  the  road,  then,  in  the 

Domestic  &c.  Co.,  43  N.  J.  Eq.  626.  absence  of  proof  that  any  other  offi- 

Vide  infra,  §§  197-201.  cial  of  the  company  had  authority 

'  * '  The  expression,  '  unauthorized  to  sign  and  approve  them,  the-vouch- 

acts,'  is  used  to  designate  those  con-  ers  in  themselves  were  not  evidence 

tracts  or  transactions  which  a  cor-  of  indebtedness*  and  the  jury  were 

poration,  without  exceeding  its  char-  not  at   liberty   to   consider   them, 

ter  or  statutory  powers,  might  have  This  was  improperly  refused, 

authorized  its  directors,  officers  and  ^  Kelsey  v.  Sargent,  40  Hun,  150. 

agents  to  perform,  but  which  they  ^Rice    t;.    Peninsular    Cinbt    68 

have  entered  into  without  that  au-  Mich.  87* 
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§  1 94.  (b)  Bfttiflcatlon  bjr  the  eorpdratfon.—  A  corpora- 
tion like  a  natnral  person  may  ratify  any  act  of  its  agents 
which  it  could  itself  lawfully  perform.*  And  a  transaction, 
although  originally  unauthorized,  once  ratified,  becomes  as 
binding  upon  a  corporation  as  in  case  of  a  ratification  by  an 
individual.'  Thus,  under  a  statnte  making  the  written  assent 
of  stockholders  owning  two-thirds  of  the  stock  of  a  manu- 
facturing corporation  indispensable  to  a  valid  mortgage,  such 
assent,  if  giveh  afterwards,  will  validate  the  mortgage,  if  no 
intervening  equities  have  arisen,  even  though  it  be  not  filed 
in  the  office  of  the  clerk  of  the  county  where  the  mortgaged 
property  is  situated.*  A  ratification  by  the  stockholders  made 
with  full  knowledge  of  all  the  material  facts,  although  in  igno- 
rance of  their  legal  effect,  is  conclusive  against  the  company.* 
The  stockholders  only  can  ratify  the  unauthorized  acts  of  di- 
rectors and  of  such  corporate  officers  as  are  elected  directly 
by  the  shareholders.*  The  question  of  ratification  of  the  acts 
of  directors  can  seldom  arise  in  an  American  courts  for  the 
treason  that,  in  general,  the  whole  power  of  the  corporation 
itself  is  vested  in  the  board  of  directors;  therefore,  what  may 
be  lawfully  done  by  the  corporaJbion  can  generally  be  done 
by  the  board  of  directors.  In  other  words,  an  act  bevond  the 
powers  of  the  directors  is  ultra  vires  the  corporation  and  void. 
In  England,  on  the  contrary,  the  question  may,  and  frequently 
does,  arise  because  the  directors  are  regarded  simply  as  spe- 
cial agents  of  the  corporation.*    In  such  cases  the  obviously 

1  Oregonito  By.  Co.  v.  Oregon  Ry.  897;  Kelsey^v.  National  Bank,  69  Pa. 

&  NaT.  Co.  ,-(1885)  28  Fed.  Bep.  505,  St.  426. 

where  it  was  held  that  the  entry  '20  Cent.  L.  J.  412;  Fleckner  v. 

into  possession  of  a  leased  road  in  TJ.  S.  Bank,  8  Wheat.  888. 

pursuance  of  a  lease  executed  by  its  '  Rochester  Savings  Bank  v.  Aver^ 

officer^  without  due  authority,  and  ell,  (1888)  96  N.  Y.  467,   construing 

operating  the  same  and  paying  the  N.  Y.  Laws  1864,  ch.  517,  and  1871, 

rent  therefor,  as  reserved  in  said  ch.  481. 

lease,  -is  ample  evidence  of  the  rati-  *  Kelley  v.  Newburyport  &  Ames- 

fication.    Planters'  Bank  v.  Sharp,  bury  Horse  B.  Co.,  (1885)  141  Mass. 

4  Sm.  &  M.  75;  8.  C.  43  Am.  Dec.  496. 

470;    Fleckner  v.  Bank  of  United  »Pay8on  v.   Stower,   2  Dill.  427; 

States,  8   Wheat.  888,   868;  Green-  In  re  New  Zealand  Banking  (>>.,  L. 

leaf   V,   Norfolk    Southern  R.   Co.»  R.  8  Ch.  181 ;  Lane's  Case,  1  De  Gex, 

91  N.  C.  33;  First  National  Bank  v.  J.  &  S.  504. 

Ficke,  76  Ho.  178;  S.  a  42  Am.  Rep.  ^  Lindley  on  Part.  (4th  ed.)  p.  d49L 
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jast  rale  is  adopted  that  if  the  aot  of  the  directors  to  be  rati- 
fied  is  one  which  the  company  itself  has  no  power  to  perform, 
no  amount  of  acquiescence  on  the  part  of  the  shareholders  can 
effect  a  ratification.  "  Not  if  every  shareholder  of  the  com- 
pany had  said,  '  That  is  the  contract  which  we  desire  to  make, 
which  we  authorize  the  directors  to  make,  to  which  we  sanc- 
tion the  placing  the  seal  of  the  compan3\' "  *  In  other  cases, 
whether  the  company,  i.  «.,  the  body  of  the  shareholders,  have 
ratified  an  act  of  the  directors  in  excess  of  their  authority  de- 
pends upon  whether  the  act  has  been  brought  to  the  notice 
of  the  shareholders  directly  and  by  them  ratified,  or,  whether 
it  has  been  adopted  by  other  agents  of  the  company  having 
authority  to  act  in  the  premises.'  While  the  unauthorized 
acts  of  officers  not  elected  by  the  stockholders  may  be  suffi- 
ciently ratified  by  the  superior  officers  appointing  them,  the 
shareholders  also  may  itppart  validity  to  such  acts  by  their 
ratification  thereof.'  So  also  a  corporation,  after  having  once 
confirmed  acts  done  by  one  who  has  passed  himself  off  as  an 
agent,  is  estopped  from  denying  his  authority  on  the  ground 
that  ho  was  not  duly  chosen  by  the  directors.*  Where  a 
contract  under  seal  has  boen  executed  by  the  officers  of  a 
corporation  in  their  individual  names,  it  is  competent  to  aver 
and  prove  by  parol  that  the  corporation,  as  the  real  party  in 
interest,  adopted,  ratified,  and  undertook  to  carry  out  the 
terms  of  the  contract  in  such  a  manner  as  to  become  bound 
thereby.* 

§  195.  (c)  Batiflcation  by  directors  and  other  offleers.— 

Any  officer  or  agent  of  a  corporation  may  give  validity  to  the 
unauthorized  acts  of  his  subordinates,  provided  they  be  of  a 


But  see  Green  v,  Nbton,  28  Beav. 
630. 

1  Ashbury  &a  R.  Co.  v.  Riche,  2 
App.  Cas.  668,  678;  S.  a  li.  R.  9 
Ezch.  224,  262,  per  Blackburn,  J. 

SLIndley  on  Part.  (4th  ed.)  260. 
See  Burgess  and  Stock's  Case,  2 
Johns.  Sc  H.  441;  Irvine  v.  Union 
Bank,  2  App.  Cas.  866 ;  Athenaeum  L. 
Assurance  Co.  v,  Porley,  8  De  Gex 
&  J.  294 ;  Spackman  r.  Evans,  L.  R. 
8  H.  L.  171 ;  Evans  v.  SmaUoombe, 


L.  R.  8  H.  L.  249;  Lane's  Case,  L.  R 
7  C.  P.  43 ;  Sewell's  Case,  L.  R.  8 
Ch.  181 ;  Kent  v.  Jackson,  14  Beav. 
367 ;  Hodgkinson  v,  Nat.  Live  Stock 
Ins.  Co.,  26  Beav.  478;  20  Cent  L.  J. 
414. 

>  Mount  Washington  Hotel  Co.  v. 
Marsh,  (1886)  63  N.  H.  280. 

*  Flynn  v.  Des  Moines  fto.  By.  Co., 
68  Iowa,  490. 

A  Williams  V.  Unoompahgre  Canal 
Co.,  (Colo.  1890)  22  Pacif.  Rep.  806. 
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kind  which  he  might  have  authorized  them  to  perform.^ 
Thus,  directors  may  ratify  the  unauthorized  acts  of  their  ap- 
pointees'  or  the  acts  of  other  corporate  officers  which  should 
not  have  been  done  without  authority  first  obtained  from  the 
directors.'  But  of  course  the  managers  of  a  company  can 
not  ratify  an  act  which  under  the  charter  can  only  be  done 
with  the  consent  of  the  stockholders.^  Batification  by  direct- 
ors may  be  made  by  accepting  the  report  of  a  committee 
statijig  the  facts,'^  or  by  the  acquiescence  of  a  majority  of  the 
directors  with  full  knowledge  of  the  contract  so  ratified.* 
Batification  may  be  also  presumed  from  a  failure  to  exercise 
promptly  the  right  of  disaSirmance.^    The  president  and  sec- 

^  Pacific  R.  Co.  V.  Thomas,  19  Ean.  what  they  are  able  to  know,  and 

256.  what  they  undertook  to  know  when. 

'LyndeboroughOlassCo.  v.  Massa-  they  accepted   the   position,"    and 

chasetts  Glass  Co.,  Ill  Mass.  815;  ''that,  in  the  absence  of  direct  and 

Sharman  v.  Fitch,  98  Mass.  59 :  Fleck-  positive  evidence  of  the  knowledge 

ner  v.  Bank   of   United   States,  8  of   the  directors,    jurors  have  the 

Wheat   888,   868;  Scott  v.  Middle-  right  to  assume  that  they  are  doing 

town  &c,  R.  Co.,  86  N.  Y.  200.  what  they  were  appointed  to  do,  and 

'  Perry  v.  Simpson  &c  Ca ,  87  Conn,  that  they  know  what  they  were  ap- 

520;  Sherman  v.  Fitch,  98  Mass.  59;  ix)inted  to  know,"  is  erroneous.    The 

Darst  V.  Grale,  88  IXl.  186.  party  relying  on  a  ratification  must 

^Crum*s  Appeal^  (1870)  66  Pa.  St.  show  that  the  directors,  or  a  majority 

474  of  them,  actually  knew  of  the  con- 

*  Thus,  a  ratification  of  the  treas-  tract  and  its  terms,  and  with  such 
urer's  use  of  the  corporate  seal  on  knowledge  acquiesced  in  it.  Murray 
notes,  may  be  presumed,  where  a  v.  Nelson  Lumber  Co.,  (1887)  148 
committee   of    the    directors    pro-  Mass.  250. 

nounced  the  notes  genuine,  where  ?  Under  the  by-laws  of  .a  corpora- 
interest  was  paid  on  them,  and  re-  tion,  its  board  of  directors  retained 
ports  stating  this  fact  were  accepted,  the  power  in  their  hands  to  control 
St.  James  Parish  v,  Newburyport  &  the  president  and  superintendent 
Amesbury  Horse  R.  Co.,  (1885)  141  whenever  it  was  thought  proper  to 
Mass.  500.  do  so ;  and  where  a  release  was  made 

*  In  an  action  on  a  contract  exe-  of  a  contract  by  the  president,  and 
outed  by  the  president  of  the  de-  reported  to  the  board,  but  no  act  or 
fendant  corporation  without  author-  resolution  of  disaffirmance  of  the 
ity  fr^m  the  directors,  where  the  release  was  passed  till  two  years 
plaintiff  has  performed  all  the  acts  after  notice  of  the  transaction,  and 
required  of  him  by  the  contract,  and  about  a  year  and  a  half  after  suit  had 
relies  on  the  acquiescence  of  the  been  commenced  upon  the  original 
directors  as  a  ratification,  a  charge  contract,  it  was  held  that  a  ratifica- 
that  "  all  directors  are  presumed  to  tion  of  the  release  was  presumed, 
know  what  it  is  their  duty  to  know,  the  right  of  disafi&rmance  not  being 
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rotary  may  thas  ratify  acts  brpught  to  their  notice.^  Bat  the 
president  can  not  ratify  his  own  wrongful  act.'  In  an  action 
for  breach  of  a  contract  made  by  the  treasurer  of  defendant 
for  wharf  privileges,  where  the  superintendent  of  defendant 
testiSed  that  it  ^'  had  used  the  plaintiffs'  wharf  since  the  date 
of  the  i^gregment,  and  acted  under  it,",  a  charge  that  this  was 
a  sufl^cient  ratification  of  the  contract  if  defendant  accepted 
it,  ac4;ed  under  it,  and  performed  its  terms^  with  full  knowl- 
edge of  its  import,  was  sustained.* 

§196.  Batiflci^tlon  by  acquiescence.— The  ^tification  of 
the  qiiauthorized  acts  of  ofScers  of  corporations,  may  bei  pre- 
sumed indirectly  from  acts  of  recognition  and  acquiescence 
beyond  the  time  during  which  disaffirmance  should  have  been 
made/    This  is  true  even  in  respect  of  the  torts  of  its  agents 

exercised   promptlj,  and  thai;  the  cultural   products,  purchases  flaar 

suit,  h^^ing  been  begun  six  months  in  the  name  of  the  company,  and 

after  notice  of  the  transaction,  if  it  ships  it  to   a  dealer  in  options  in 

can  be  oonsidered  as  a  disaffirmance  grain,  and  pledges  the  flour  in  pay- 

of  the  release,  came  too  late.    In-  ment  of  options  on  wheat,  the  pur- 

dianapolis   Boiling-mill   Ca   v,  St.  chase  of  flour  and  wheat  being  iin- 

Louis,  Ft.  S.  ^  W.  R.  Co.,  (1887)  ISO  known  to  and  unauthorised  by  the 

U.  Sf  256.  milling  company,  no  beneflit  result- 

1  In  ^  action  by  a  tenant  under  a  ing  to  it  by  reason  thereof,  his  acts 

lease  executed  by  an  unauthorized  will  not   an^ount  to  a  ratification 

age^t  of  ^  corporation,  It  appeared  of  the  purchase*    Qetty  v,  Barnes 

that  for  more  than  i^  hundred  days  Milling  Ck>.,  (Kan.  198^  19  Badf. 

after  the  president   apd   secretary  Bep.  9i7« 

had   received    notice  of  the  lease^  >  Taylor  v*  Albemarle  Steam  Havi- 

nothing  was  done  towards  repudiat-  gation  Ox,  (N.  C.  1800)  10  S.  R  Bep. 

ing  it,  and  meantime  plaintiff  wa^  897^ 

allowed  by  the  agents  in  charge  to  ^  Seotl  v.  Jackson  M»  R  Church, 

expend  labor  and  money  in  develop-  60  Mich.  628*    A  railroad  corpora- 

ing  the  property.   During  sixty  days  tion  should  be.  deemed  to  have  ratl- 

of  the  time  plaintiff  acted  under  fied  a  settlement  by  its  directors  by 

a   le^iter   from  the  duly-apcredited  giving  notes,  where  for  ten  years  its 

agent  of  the  company,  which  gi^ve  lif^bili^  on  the  notes  was  not  quea- 

him  to  understand  that  the  company  tioned,  where,  it  paid   intersat  on 

had  sanctioned  the  leasia;  accordr  them,  and.  apcepted  reports  in  which 

ingly  he  was.  held  entitled  to  recover,  they  were  referred  to  a^  outstaoding 

Hoosac  Mining  ^  Milling  Co.  v.  Do-  obligations,    Kelley  v.  Kewburyport 

nat,  (183^  10  Colo.  629.  ^  Amesbury  Qorae.  B^  Co.,  (1885)  HI 

-Where  the  president  of  a  milling  Mqss,  4j96,    So  the  defensa  of  ultra 

con^pany  incorporated  for  the  purr  vires  was  held  not.  available  in  an 

pose  of  converting  aud  selling  agci-^  action  by  aa  artist  to  recover  on  a 
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and  servants ;  and  a  corporation  which  ratifies  or  accepts  the 
unauthorized  malicious  acts  of  its  agents  is  liable  in  exem- 
plary damages.^  But  ratification  is  not  to  be  lightly  pre- 
sumed from  silence  alone  ;^  certainly  not,  where  the  act  is 
wholly  beyond  the  ordinary  duties  of  the  officers  or  agents 
performing  it.'  And  where  a  corporation  sues  to  set  aside  a 
contract  claimed  to  have  been  agreed  to  by  its  directors  in 
fraud  of  its  rights,  the  other  party  to  the  contract  can  not 
contend  that  the  acquiescence  of  the  corporation  precludes  its 
action/  The  existence  of  a  new  board  of  directors  is  no 
ground  for  denying  to  a  corporation  the  right  to  rescind  a 
fraudulent  contract  entered  into  by  a  former  board.* 

§  197.  Ratifleation  by  aeceptanoe  of  benefits. —  If  a  per- 
son assuming  to  act  as  agent  of  a  corporation,  but  without 
legal  authority,  or  an  agent  ii\  excess  of  his  proper  authority, 
make  a  contract,  and  the  corporation  knowingly  receive  and 
retain  the  benefit  of  it,  this  will  be  a  ratification  of  the  con- 
tract and  render  the  corporation  liable  as  a  party  to  it.^    In 

contract,  made  with  the  treasurer  *  Metropoliti^n  Elevated  By.  Co.  v, 

and   performed   in   good   faith,  to  Manhattan  Elevf^t^  Ry.  Co.,  (1884) 

make  a  statue  of  ^n  inventor  for  11  Daly»  373. 

whom    the   defendant    oorporatioi^  ^  Metropolitan  Elevated  Ky.  Ca  v. 

was  named,  to  be  erected  in  the  New  Manhattan  Elevated  Ey.  Ck).,  (1884) 

York  Central  Park ;  a  scheme  for  vol-  11  Daly,  878. 

untary  subscriptions  having  proved  ^Kickland  v.  Menasha  &a  Co.,  68 

abortive.  Ellis  v.  Howe  Machine  Co.,  Wis.  84:  Pazton  Cattle  Co.  v.  First 

9  Daly,  (N.  Y.)  78.    An  allegation  National  Bank,  31  Neb.  631 ;  &  c.  59 

in  the  complaint  of  a  corporation  Am.   Rep.   852;  Holmes  v,  Kansas 

that  the  contract  was  entered  into  City  Bos^rd  of  Trade,  81  Mo.  137 ; 

'•with    the  plaintiff,'*  and  by  set-  Paulding  v,  London.  &c.  Ry.  Co.  8 

ting  forth  the  opntract  in  terms  by  Ex.    867 ;  Beverly  v»    Lincoln   Oas 

which    it    appeared   to    have  been  Light  &c,   Co.,  6  Adol.  &  Ell.  829; 

made  by  the  president  in  behalf  of  Tuscaloosa  &c.  Co.  v.  Perry,  (1888) 

the  corporation,  has  been  held  sutfi-  85  Ala.    158.    The   law    upon   this 

cient  to  show  authority  in  the  presi-  point  is  well  stated  by  Chief  Justice 

dent  to  make  the  contract.    St  Paul  Shaw  in  a  frequently  cited  case : 

Land  Cp.  v,  Dayton,  (1887)  37  Minn.  **  It  seems  to  be  now  well  settled  in 

364.  this  commonwealth,  since  the  great 

I  Galveston,  ^arriBburg  $c.   Ry.  multiplication    of  corporations,  ex- 

Ca  V,  Donahoe,  (1881)  56  Tex.  103.  tending  to  almost  all  the  concerns 

'Kersey  Oil  Co.  v.  Oil  Creek  &  of  business,   that  trading  corpora- 
Allegheny  R  Ca,  12  Phi  la.  874.  tions,  whose   dealings  embrace  all 

*  Kersey  Oil  Ca  v.  Oil  Creek  &  transactions  from  the  largest  to  th^ 

Allegheny  R.  Ck).,  12  Phila.  374.  minutest,  and  affect  almost  every  in* 
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this  manner  ratification  may  be  presumed,  of  acts  of  promot- 
ers,* of  the  president,*  of  a  director,'  or  other  oflScer.*  Where 
a  corporation  borrows  money  which  is  applied  to  the  improve- 
ment of  its  property,  and  the  stockholders,  knowing  of  such 

dividual  in  the  community,  are  af-  with  the  promoter  thereof,  it  must 
fected  like  private  persons  with  ob-  be  shown  that  the  services  resulted 
ligations  arising  from  implications  to  the  interest  of  the' corporation  and 
of  law,  and  from  equitable  duties  were  performed  on  the  corporate 
which  imply  obligations ;  with  con-  credit  rather  than  on  the  individual 
struct! ve  notice,  implied  assent,  tacit  credit  of  the  promoter.  Perry  r. 
acquiescence,  ratifications  from  acts  Little  Rock  &  Fort  3mith  Ry.  Co.,  44 
and  from  silence,  and  from  acting  Ark.  888.  i 
upon  contracts  made  by  those  profess-  'Thus  in  a  recent  case  in  AU- 
ing  to  be  their  agents ;  and  by  those  bama,  it  was  held  that  a  company 
legal  and  equitable  considerations  retaining  the  proceeds  of  a  note  ex^ 
which  affect  the  rights  of  natural  cuted  by  its  president  can  not  deny 
persons.  Melledge  v,  Boston  Iron  his  authority  to  make  it.  Tusca- 
Oo.  5  Gush.  158, 175."  See  also  Selma  loosa  &c.  Co.  v.  Perry,  (1888)  85  Ala. 
Sec  R.  Co.  V.  Tipton,  5  Ala.  787;  158.  And  so  a  railway  company,  by 
Philadelphia  &c.  R.  Co.  v,  Howard,  accepting  the  benefits  arising  under 
18  How.  807;  Scaggs  v.  Baltimore  a  deed  conveying  to  it  a  right  of 
&c.  R.  Co.  10  Md.  268;  20  Cent.  L.  J.  way,  has  been  held  to  be  affected 
412.  It  is  provided  by  statute  in  with  notice  of,  and  to  be  bound  to 
New  York,  that  where  directors  have  perform  certain  covenants  in  an-  < 
exceeded  their  authority  in  borrow-  other  instrument,  previously  eze- 
ing  money  for  the  corporation,  the  cuted  by  its  president,  relating  to 
contracts  are  not  to  be  deemed  in-  the  same  subject  matter,  the  two  in- 
valid as  against  the  company  by  struments  being  considered  as  one. 
reason  thereof.  N.  Y.  Laws  of  184^,  Mobile  &  M.  Ry.  Co«  t;.  Gilmer,  (Ala. 
oh.  230,  §  1.  1889)  5  Sa  Rep.  188. 

1  Vide  infra,  §  198.  Where  the  •  Where  a  director  of  a  corpora- 
promoters  of  a  corporation,  after  the  tion,  after  proposing  a  loan  to  the 
signing  but  before  the  filing  of  arti-  corporation  at  a  regular  meeting  of 
des  of  incorporation,  and  before  the  the  directors,  sought  the  advice  of 
fixing  of  a  time  for  the  commence-  counsel  as  to  the  authority  of  the 
ment  of  business,  selected  a  presi-  corporation  to  borrow,  and  a  form  of 
dent,  and  authorized  him  to  make  bonds  was  drawn  up  by  the  counsel 
a  note  in  payment  for  certain  prop-  with  the  knowledge  of  the  corpora- 
erty,  which  came  duly  into  the  pos-  tion  though  without  his  being  actu- 
session  of  the  corporation  and  was  ally  employed  by  it,  the  corpora- 
used  and  employed  by  it,  recovery  tion  was  declared  liable  for  the 
was  allowed  an  assignee  of  the  note,  services  of  the  counsel.  Holmes  v. 
Paxton  Cattle  Co.  v.  First  National  Kansas  City  Board  of  Trade,  81  Ho. 
Bank,  21  Neb.  621 ;  8.  C.  59  Am.  Rep.  187. 

852.    But  to  impute  to  a  corporation  ^  Where  a  corporation  had  accepted 

liability  for  services  rendered  prior  a  deed  of  land,  bought  by  one  of  its 

to  its  creation,  under  an  agreement  officers,  it  was  held  estopped  from 
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improvement,  and  the  loan  to  effect  it,  allow  the  creditor  to 
advance  the  money,  and  the  money  to  be  nsed,  without  any 
indication  of  dissent  on  their  part,  they  are  estopped  to  object 
to  the  validity  of  the  debt  that  it  was  not  authorized  by  a 
previous  meeting  and  consent  of  stockholders.*  But  a  board 
of  directors  who' have  made  a  barter  of  the  assets  of  the  com- 
pany for  personal  gain,  can  not,  by  an  act  purporting  to  be  an 
acceptance  of  an  equivalent  for  such  assets,  conclude  the  stock- 
holders, or  their  representatives,  from  showing  that  no  equiva- 
lent was  actually  received.' 

§  1 98.  Batlfteatlon  of  acts  of  promoters.—  The  transac- 
tions and  contracts  of  persons  engaged  in  promoting  the  or- 
ganization of  a  corporation  are  necessarily,  from  the  nature 
of  the  case,  unauthorized,  and  depend  for  their  validity  as  cor- 
porate acts  upon  the  ratification  of  the  company  subsequently 
formed.  For  the  promoters  of  a  corporation  do  not  strictly 
represent  it  in  any  relation  of  agency,  and  have  no  authority 
to  enter  into  preliminary  contracts  binding  upon  the  corpora- 
tion when  it  shall  come  into  existence.'    The  company  can 

denying  the  aothority  of  the  officer  the  owners  of  nearly  the  whole  issae 

to  agree  to  pay  a  prioe  additional  to  of  mortgage  bonds  made  by  a  rail- 

the  consideration  set  forth  in  the  road   company.     Said   corporation 

deed;  Kickland  v.  Ifenasha  &&  Co.,  having  become  insolvent  and  having 

(1887)  68  Wis.  Si.  abandoned  the   enterprise  of  con- 

1  Manhattan  Hardware  Co.  v.  Bo-  structing  its  road,  plaintitfs  entered 

land,  (188^  128  Pa.  St.  119.  into    a    contract    with    defendant 

^GuUd  V.  Parker,  (1881)  48  N.  J.  Magee  which   recited   that   Ifagee 

480.  represented   persons    and   interests 

s  Manson  v.  Syracuse  &c.  R.  Co.,  proposing  to  organize  another  rail- 

(1886)  108  N.  Y.  58;  Doubleday  v,  road   company.     By  the   contract 

Musket,  7  Bing.  110;  Moneypennyv.  plaintiffs  agreed   to   foreclose   the 

Hartland,  1  Ci^.  &  P.  85 ;  Kerridge  v,  mortgage  securing  the  bonds,  to  pnr- 

Hesse,  9  Car.  &  P.  200.    In  the  first  chase  the  property  covered  by  the 

case  the  sanction  of  the  contract  of  mortgage  on  foreclosure  sale,  and  to 

the  promoter  was  obtained  by  the  convey  the  same  to  Magee,  or  to  the 

act  or  co-operation  of  a  director  who  company  proposed  to  be  organized, 

had  a  private  interest,  and  it  was  Magee  agreed  to  deliver  to  plaintiffs 

held  that  the  company  might  resist  in  payment  for  the  property  so  con- 

an  action  for  specific  performance,  veyed,  first  mortgage  bonds  of  the 

at  least  as  it  had  not  accepted  the  new  company  to  an  amount  speci- 

oonaideration  or  taken  the  benefit  of  fied.    A  new  company  was  organ- 

the  contract.     The  circumstances  of  ized,  which  contemplated  building 

this  case  were  these :  Plaintiffs  were  a  road  on  substantially  the  same  line 
82 
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not,  however,  accept  the  benefits  of  a  contract  entered  into  in 
its  behalf  by  its  promoters  without  also  assaming  the  burdens 
thereof.^  When  promoters'  contracts  have  been  thus  adopted 
by  the  new  company  and  their  benefits  received  they  become 
the  contracts  of  the  corporation  and  are  enforcible  against  it.' 
The  same  rule  applies  to  contracts  entered  into  with  pro- 
moters of  one  company  by  an  amalgamated  company  or  a 
rival  company  that  has  assumed  the  first  company's  |iabiU- 

ns  that  of  the  old  company,  of  which  at  p.  190,  Eakin,  J.,  said:  '*  The  rale 
new  company  plaintiff  Munson  was  has  been  f  ally  adopted  in  the  Ameri- 
president  and  a  director.  Its  board  can  courts  upon  the  English  anthor- 
of  directors  passed  a  resolution  as-  ittes  and  with  the  same  limitations. 
Boming  th«  obligations  of  Magee,  The  rule  is  thus  defined  by  Mr.  Bed- 
and  subsequently  a  new  contract  field  in  his  work  on  the  Law  of  Rail- 
was  made  between  it  and  plaintiffs,  ways,  vol.  1,  p.  16:  'Whenever  a 
which  substituted  the  company  in  third  party  enters  into  a  contract 
place  of  Magee  in  the  contract  Mun-  with  the  promoters  of  a  railway, 
son,  as  a  director,  participated  in  the  which  is  intended  to  inure  to  the 
meeting  of  the  board  at  which  the  benefit  of  the  company,  and  they 
resolution  was  passed  and,  as  its  take  the  benefit  of  the  contract,  they 
president,  executed  the  new  con-  will  be  bound  to  perform  it  upon 
tract.  The  new  company  subse-  the  familiar  principle  that  one  wha 
queotly  located  an  entirely  new  line  adopts  the  benefit  of  an  act,  which 
upon  which  to  build  its  road.  Plaint-*  another  volunteers  to  perform  in  his 
iff 8  foreclosed  the  mortgage  and  name  and  in  his  behalf,  is  bound  to 
purchased  the  property,  which  con-  take  the  burden  with  the  benefit' 
sisted  of  rights  of  way  and  a  road-  This  Is  a  very  well  formulated  ex- 
bed,  partially  graded  over  a  portion  pression  of  the  rule,  and  on  all  points 
of  the  route  of  the  old  company.  carefully  guarded  to  conform  with 
I  See  cases  in  last  note,  and  Qooday  the  decided  cases,  and  limit  its  scope. 
V,  Ck)  I  Chester  &c.  Ry.  Ck>.,  L.  R.  15  It  has  also,  in  some  cases,  been  held 
Eq.  696 ;  Edwards  v.  Grand  Junction  in  America,  that  a  corporation  is 
Ry.  Co.,  1  Mylne  &  C.  650;  Preston  liable  at  law  upon  an  implied  <u- 
V.  Liverpool  &c.  Ry.  Co.,  L.  R.  7  Eq.  sumpsit,  for  services  rendered  before 
124 ;  Little  Rock  &  Fort  Smith  R.  Co.  it  came  in  esse,  but  which  were  nee- 
7\  Perry,  87  Ark.  164 ;  s.  o.  9  Am.  So  eesary  to  perfect  its  organization, 
Eng.  R.  Cas.  610;  s.  c.  44  Ark.  888;  and  which,  after  such  organisation 
s.  G.  25  Am.  &  Eng.  R.  Cas.  44,  50;  was  perfected,  it  accepted,  and  the 
Bootuer  v.  American  Spiral  Hinge  benefits  of  which  it  enjoyed."  And 
Manuf.  Co.,  81  N.  Y.  468;  Despatch  the  judge  cited  Low  v.  Connecticut 
Line  v.  Bellamy  Manuf.  Co.,  12  N.  &  Passumpsic  Rivers  R.  Co.,  46  N. 
EL  205 ;  Orape  Sugar  &c,  Manuf.  Co.  H.  375. 

V,  Small,  40  Md.  895;  Fister  v.  La       'Paxton  Cattle  06.  v.  First  Nat 

Rue,  15  Barb.  828.     C/.  Edwards  v.  Bank,  (1887)  21  Neb.  621;  Swisshelm 

Grand  Junction  R.  Co.,  1  Mylne  &  v,  Swissvald  Laundry  Co.,  (1880)  95 

C.  650.    In  the  first  Arkansas  case,  Pa.  St.  867. 
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ties.^  A  similar^  bat  somewhat  extended  rule  has  been  en- 
acted by  the  English  Bailway  Construotion  Facilities  Act  of 
1864,'  which  provides  that  contracts  relative  to  the  purchase 
or  taking  of  lands  for  the  railway,  entered  into  by  the  pro- 
moters before  the  incorporation,  shall  be  as  binding  on  the 
companj'  as  though  entered  into  by  the  company.  So  also 
the  company  may  be  bound  by  an  express  ratification  of  the 
promoters'  contracts,'  or  by  the  acceptance  of  a  charter  which 
recognizes  and  provides  for  the  fulfilment  thereof.*  There  is 
a  line  of  English  cases  which  holds  that  there  can  be  no  ratifi- 
cation by  a  corporation  of  the  contracts  of  its  promoters;' 


*  Stanley  v.  Cheeter  &c.  Ry.  Go.,  8  oompany.  Subsequently,  and  whUe 
Mylne  &  C.  778 ;  Ghreenhalgb  v.  Man-  the  bond  and  mortgage  were  still  in 
Chester  fto.  Ry.  Co.,  9  Sim.  416;  the  possession  of  the  oompany,  the 
Preston  v,  Liverpool  &c,  Ry.  Co.,  1  directors  of  the  corporation,  by  res- 
Sim.  N.  S.  680;  Lindsey  v.  Great  olutlon,  gave  express  authority  to 
Northern  Ry.  Co.,  10  Hall,  664;  their  agent  to  seU  these  bonds,  upon 
Hacker  v.  Mid  Kent  Ry.  Co.,  12  Law  certain  prescribed  terms,  and  to  de- 
T.  N.  Sb  669.  livor  the  mortgage  for  their  security. 
*d7  ft  28  Vict  ch.  ISl,  g  80.  It  was  held  that  this  action  of  the 
'  Payne  v.  New  South  Wales  Coal  board  of  directors  of  the  oorpora- 
Co.,  10  Ex.  288;  Hutchinson  v.  Sur-  tion  was  equiv'alent  to  an  original 
rey  Qss  Assoc,  11  C.  B.  689.  And  authority  to  issue  the  bonds,  and  an 
in  Wood  V.  Whelen,  (1879)  96  Hi.  158,  adoption  of  the  mortgage  previously 
where  the  promoters  of  a  private  executed,  as  well  as  a  ratification  of 
corporation,  acting  as  directors  of  the  action  of  the  promoters  of  the 
the  de  facto  organization,  not  yet  corporation  in  respect  thereto,  so 
incorporated,  adopted  a  resolution  that,  irrespective  of  the  question  as 
that  for  the  purpose  of  completing  to  the  power  of  the  promoters  of  the 
and  putting  in  successful  operation  corporation  to  bind  the  future  cor- 
the  works  for  the  erection  and  car-  poration,  the  securities  became  the 
rying  on  of  which  the  company  had  valid  and  binding  obligations  of  the 
been  organised,  and  to  provide  for  oorporation  by  its  own  act  of  adop- 
tbe  subsequent  extension  of  such  tion  and  ratification  through  its 
works,  there  should  be  issued  a  cer-  directors. 

tain  number  of  bonds  of  the  com-  ^Tilson  v.  Waunek  Gaslight  Co., 

pany,  to  be  secured  by  a  mortgage  4  Bam.  &  C.   962;  Shaw's  Claioi, 

upon  its  property,  upon  which  to  L.  R  10  Ch.  177;  Caledonian  &c.  Ry. 

borrow  money  for  the  purpose  indi-  Ca  v,  Helensburgh,  2  Macq.  896. 

cated.    In  pursuance  of  this  resolu-  ^Melhado  v,  Porto  Allegre  Ry.  Co. 

tion  and  after  the  company  became  L.  R  9  C.  P.  503^  Kilner  v.  Baxter, 

incorporated,  the  bonds  were  exe-  L.  R.  2  C  P.  174;  In  re  Empress 

cuted  by  the  regularly  constituted  Engineering  Co.,  16  Ch.  125;  Jn  r« 

officers  of  the  corporation,  and  also  Northumberland  Avenue  Hotel,  86 

a  mortgage  under  the  seal  of  the  Ch.  16. 
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that  the  apparent  ratification  is  in  fact  a  n^w  contract,  and 
that  the  liability  of  the  corporation  depends  upon  the  doctrine 
of  equitable  estoppel.^  But  a  late  American  case  with  soand 
reason  holds  that  while  a  corporation  is  not  bound  by  engage- 
ments made  on  its  behalf  by  its  promoters,  before  it  is  organ- 
ized, it  may,  after  it  is  organized,  make  such  engagements  its 
contracts  by  adopting  them ;  and  this  it  may  do  precisely  as 
it  might  make  similar  original  contracts,  formal  action  of  its 
board  of  directors  being  necessary  only  where  it  would  be 
necessary  to  a  similar  original  contract.'  But  to  the  direct 
contrary  again  and  in  accordance  with  the  English  cases  the 
latest  of  American  cases  holds  that  where  a  contract  is  made 
in  the  name  and  for  the  benefit  of  a  projected  corporation,  the 
corporation,  after  its  organization,  cannot  become  a  party  to 
the  contr&ct,  either  by  adoption  or  ratification  of  it.' 

§  199.  Enforcement  of  its  promoters'  contracts  by  the 
eorporation  dependent  npon  ratification. —  Upon  its  ratifica- 
tion of  the  promoters'  contracts  depends  the  company's  right 
to  enforce  them.*  When,  however,  the  corporation  has  rati- 
fied the  contract  and  performed  the  obligations  undertaken  by 
the  promoters,  it  may  compel  the  other  contracting  party  to 
comply  with  the  terms  of  the  agreement.* 

§  200.  Of  the  compensation  of  officers  and  agents. —  The 

authorities  are  not  uniform  upon  the  question  of  the  right  of 

•  1  Touche  V,  Metropolitan  Rj.  Ware-  *  Barrows  t;.  Smith,  10  N.  Y.  550 : 

hoasing  Co.,  6  Oh.  67;  Lindsej  v.  Penn  Match  Go.  v,  Hapgood,  (1886) 

Great  N.  By.    Ca,   10   Hare,  664;  141  Mass.  145.    Allen,  J.  aaid  in  this 

Edwards  v,  Qrand  Junction  By.  Co. ,  c ase :    ' '  The  power  of  a  corporation 

1  Mylne  &  C.  650 ;  Stanley  v.  Chester  to  make  contracts  can  be  exercised 

Ac  Ry.  Co.,  8  Mylne  &  C.  778;  Bed-  in  accepting  and  adopting  proposed 

ford  &a  Ry.  Co.  v,  Stanley,  2  Johns,  contracts  made  in  its  name  and  be- 

&  H.  746.  half  before  its  incorporation.    Sach 

'Battellev.  Northwestern  Cement  a  contract  must  deriye  its  Taliditj 

&  Concrete  Pavement  Co.,  (1887)  87  from  the  meeting  of  minds  when 

Minn.  89.  both  parties  are  in  existence;  ontil 

<  Abbott  V,  Hapgood,  (Mass.  1890)  then,  it  can  be  nothing  more  than 

22  N.  £.  Bep.  907,  citing  Kellner  t;.  an  offer  by  one  party.** 

Baxter,  L.  B.  2  C.  P.  174;  Gunn  v.  >  Bedford  &  C.  By.  Ca  v.  Stanley, 

Insurance  Ck).,  12  C.  B.  (N.  S.)  694;  (1862)  2  J.  &  H.  746.    See  8  Qy.  & 

Melhado  v,  Porto  AUegre  By.  Co.  Corp.  Law  J.  482.    Cf.  cases  cited  in 

L.B.  9  a  P.  508;  In  re  Engineering  gl98. 
Co.,  16  Ch.  Div.  125. 
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executive  offioers  of  a  corporation  to  compensation  for  their 
services.  It  has  been  held  in  Illinois  and  in  Pennsvlvania, 
that  a  treasurer  can  not,  in  the  absence  of  any  contract  agree- 
ment, recover  a  salary  from  the  corporation  for  services  ren- 
dered to  it.^  In  Iowa  an  oflScer  of  a  corporation  can  recover 
payment  only  where  there  is  a  special  contract  therefor,  and 
it  is  there  held  that  no  contract  to  pay  for  his  services  can  be 
implied  as  against  the  corporation.'  So,  in  a  lower  court  in 
l^ew  York  it  was  said  that  one  is  not  necessarily  entitled  to  a 
salary  from  the  fact  that  he  was  chosen  secretary  of  a  corpo- 
ration, and  rendered  services  as  such,  especially  where  the 
facts  rebut  the  presumption  of  a  promise  of  payment.*  The 
New  York  case,  however,  was  reversed  in  the  court  of  last 
resort,  where  the  ground  was  taken  that  if  the  secretary  were 
neither  a  director  nor  a  stockholder,  an  agreement  to  compen- 
sate him  for  his  services  would  be  presumed  from  the  fact  of 
his  appointment.^  And  this  is  probably  the  general  rule  in 
respect  of  executive  officers  other  than  the  president  or  vice- 
president  of  the  company.*  So  the  board  of  directors  of  a 
railroad  company  can,  by  resolution  at  one  of  their  meetings, 
fix  the  salaries  and  order  payment  of  the  officers  of  the  com- 
pany, who  commenced  to  work  for  the  success  of  the  enters 
prise  at  a  time  when  the  company  had  no  funds,  with  a  common 
understanding  and  agreement  that,  if  they  succeeded  in  build- 
ing any  portion  of  the  road  sufficient  to  produce  a  revenue,  a 
fair  compensation  should  be  paid  them  out  of  the  revenue  so 
produced;  such  compensation  and  payment  being  fixed  and 
ordered  paid,  long  after  the  services  were  performed.* 

1  Holder  v.  Lafayette  &a  By.  Co.  1887)  88  N.  W.  Rep.  100 ;  Cincinnati 

71  111.  106 ;  8.  a  22  Am.   Rep.   89 ;  &c.   R.  Co.  v.  Clarkson,  7  Ind.  595 ; 

Kilpatrick  v,  Penrose  Ferry  Bridge  Smith  v.  Long  Island  R.  Co.,  (1885) 

Co.,  49  Pa.  St.  118;  B.  0.  88  Am.  Dec.  102  N.  Y.  190;  Hall  v.  Vermont  ^o. 

497.  R.  Co.,  28  Vt.  404 ;  Law  v.  Connecti- 

s  Citizens'  Bank  v.  Elliott,  (1881)  55  cut  &c.  R.  Ck>.,  45  N.  H.  870 ;  Bee  u 

Iowa,  104;  &  a  89  Am.  Rep.  167.  San  Francisco  &c  R  Co.,  46  Cal.  248; 

'Smith  V.  Long  Island  KCo.,92  Bill  v.  Darenth  Valley  Ry.   Co.,  26 

Hun,  Sa  L.  J.  Ex.  81 ;  a  a  1  Hurl.  &  N.  805. 

4  Smith    V.   Long  Island  R.    Co.,  6  St.  Louis,  F.  S.  &  W.  R.   Co.  u 

(1885)  102  N.  Y.  190.  Tiernau,  (1887)  37  Kan.  606,  distin- 

'  First  National  Bank  v.  Drake,  29  guishing  Bank  v,  Drake,  29  Elan.  811. 

Elan.   311;  S.  C.   44  Am.  Rep.  646;  But  where  persons  organize  a  cor- 

Bdwarda  v,  Fargo  &o.  Ry.  Co.,  (Dak.  poration,  elect  themselves  offioers. 
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§207.  The  same  subject  eontinned  —  Compensation  of 
promoters. —  Officers  of  a  corporation  can  not  fix  their  own 
salaries.^  Nor  can  they  bind  the  oompany  by  what  is  in  ef- 
fect a  gratuitoas  and  unnecessary  payment,'  especially  where 
their  action  amounts  to  fraud.'    A  fraudulent  appropriation 

and  proceed  tobasinefis,  in  the  courae  St  Louis*  F.  S.  A  W.  R.  Ckx  «.  Tier- 

of  which  they  contract  debts,  the  nan,  (1887)  87  Kan.  606.   And,  in  the 

corporators  are  not  entitled  to  retain  same   case,  which  was   an    action 

amounts  drawn  by  them  from  cor-  i^ainst  a  railway  company  on  a 

porate   assets   under  the   name  of  note  given  in  return  for   services 

*'  salary "  to  themselves  as  officers,  rendered,  it  was   held  no  defense 

it  not  appearing  that  the  corporation  thereto  that  in  the  execution  of  the 

made  any  profits  out  of  which  to  pay  note  all  the  requirements  of  the  by- 

BAlariee,  and  nothing  having  been  laws  had  not  been  strictly  complied 

paid  in  on  the  capital  stock.    Burns  with,  as  recovery  ought  not  to  be 

V.  Beck,  (1889)  88  Gku  471.  defeated  by  matter  of  inert  form 

1  Kelsey  t\  Sfprgent,  (1886)  40  Hun,  and  not  of  substance. 

160.    So  where  an  officer  whose  du-  <  Kelsey  v.  Sargent,  (1886)  40  Hun, 

ties  do  not  require  any  special  knowl-  160. 

edge,  ability,  or  attention  presides  <As  where   plaintiff  owned  less 

at  a  meeting  of  the  trustees  in  which  than  half  the  stock  in  a  corporation, 

a  resolution  voting  him  a  salary  is  and  the  three  defendants  owned  the 

passed,  though  he  testifies  that  he  residue.    For  many  years  plaintiff 

did  not  vote,  and  it  is  not  recorded  was  one  of  the  three  trustees  oonsti- 

that  he  did,  no  dissent  appearing,  tuting  the  board,  but  the  defend- 

the    resolution    is    invalid.     Here  ants,  who  were  all  of  one  family, 

where  the  only  testimony  that  the  were  elected  the  trustees,  and  they 

services  were  of  any  value  being  elected  themselves  respectively  prea- 

that  of  the  officer  himself,  he  can  ident,  secretary  and  treasurer.    One 

not  be  held  to  be  entitled  to  the  of  the  defendants   sought  to  buy 

salary    on   the    quj(xntum    meruit  plaintiff's  stock,  but  he  declined  to 

Ashley  v.  Kinnan,  (1888)  18  N.  Y.  sell,     whereupon     said     defendant 

St.  Rep.  791.     And    to   the   same  threatened  to  raise  the  salaries  of 

effect  is  Smith  v,  Woodville  Con-  the  officers,  which   was  done.    In 

solidated  Mining  Ck>.,  66  Cal.  898,  the   next  year   another  refusal  to 

holding  that  evidence  of  a  resolu-  sell  was  followed  by  another  raise 

tion  of  the  board  of  directors  that  of  salaries,  so  that  instead  of  $1,800 

the  salary  of  an  officer  was  during  each  per  year  —  the  salaries  which 

the  preceding  year  fixed  at  a  certain  had  been  paid  for  many  years  —  tbe 

amount,  does  not  show  a  contract  officers  were  to  receive  respectively 

for  a  salary  prior  to  that  time.     But  $60,000,  $80,000.  and  $6,000,  and  a 

it  waa  held  that  the  act  of  the  man-  further    increase   was    threatened, 

aging  officer  of  a  railwt^  company  with  the  statement  that  the  power 

in  ordering  the  payment  in  part  of  a  of  the  trustees  to  increase  the  sala- 

daim  by  one  of  its  officers  for  salary  ries  was  unlimited.    Another  com- 

for  services  rendered  is  an  admission  pany  was  controlled  by  the  corpo- 

of  liability  as  against  the  company,  ration,  and  the  same  officers  ware 
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of  funds  for  compensation  by  an  officer  who  agreed  to  dis- 
charge his  duties  without  compensation  can  not  be  ratified  bj 
implication.^  It  has  been  held  that  an  officer  who  receives  a 
salary  as  such  may  recover  for  other  services  beyond  the  duties 
of  his  office.'  But  directors  can  not  bind  the  corporation  to 
pay  for  services  rendered  at  their  instance  beyond  the  ordinary 
business  of  the  company.'  It  has  been  held  that  a  company 
is  bound  by  no  implied  promise  to  compensate  its  promoters 
ior  their  services  in  furthering  its  organization.^  But,  on  the 
other  hand,  where  after  the  charter,  and  before  the  organiza- 
tion, of  a  corporation,  services  are  rendered  which  are  neces- 
sary to  comlpete  that  organization,  and,  after  it  has  been  per- 

«ho6en,  and  they  roted  themselves  ing  the  by-laws  of  the  corporation  to 

salaries  respectively  of  $7, 500,  $6,000»  show  that  such  services  pertained  to 

and  $1»000,  though  previously  the  the  duties  of  the  secretary.  And  that 

officers  of  that  company  had  served  Dak.  Civil  Code,  §  404,  authorizing  a 

without  pay.   The  business  was  very  corporation,  in  the  absence  of  special 

profitable.    The  salaries  voted  were  provision,  to  provide  in  its  by-laws 

shown  to  have  been  greater  than  the  "  the  compensation  and  duties  of  its 

services  were  worth.    And  it  was  officers,"   creates   no    presumption 

decided  that  the  trustees'  action  was  that  the  duties  are  prescribed  when 

fraudulent,  and   equity  would  re-  the  by-laws  are  silent  as  to  compen- 

strain  the  payment  of  more  than  sation,  but  rather  a  presumption 

the  real  value  of  the  officers'  serv-  that  they  are  equally  silent  as  to  the 

ices.    Ziegler  v.  Hoagland,  (1889)  62  duties.  'Edwards  v.  Fargo  &  S.  Ry. 

Hon,  885 ;  s.  a  6  By.  &  Corp.  Law  J.  Co.,  (Dak.  1887)  83  N.  W.  Rep.  100. 

S23.  *  Eakins  v.  American  White  Bronxe 

1  Fort  Scott  Bank  w.  Drake,  29  Kan.  Co.,  (1889)  96  Mich.  568;  ao.6Ry.A 

811 :  8.  o.  44  Am.  Rep.  646.  Corp.  Law  J.  81,  citing  Kalamazoo 

s  Where  a  corporation  has   con-  Novelty  Manuf.  Co.  v.  McAlister,  86 

stmed  the  duties  of  its  secretary  to  Mich.  827. 

include  a  field  of  arduous  work,  not  ^  Bell's  Gap  R.  Co.  v.  Christy,  79 

strictly  within  the  ordinary  inter-  Pa.  St.  54;  21  Am.  Rep.   89;  New 

pretation  of  the  functions  of  that  York  &c.  R  Co.  v.  Ketchum,  (1859 

office,  the  secretary  can  recover  a  27  Conn.  171 ;  Rockford,  Rock  Island 

reasonable  compensation  for  the  per-  &  St.  L.  R  Co.  v.  Sage,  (1872)  65  HI. 

formance  of  such  duties,  and  will  828;  s.  a  16  Am.  Rep.  587.    It  is  soon 

not  be  held  to  distinguish  between  enough  for  corporate  bodies  to  enter 

ordinary  and  extraordinary  services,  into   contracts,    incumbering  their 

EdwiEurds   v,    Fargo   &  8.  Ry.  Co.,  property,  when  they  are  duly  organ- 

(Dak.  1887)  82  N.  W.  Rep.  100.    In  ized  according  to  their  charters  and 

the  same  case,  however,  it  was  held  have  their  chosen  and  impartial  di- 

that  it  is  competent  for  plaintiff  to  rectors  to  conduct  their   business, 

testi^  that  he  rendered  specific  serv-  New  York  fta  R.  Co.  v.  Ketchmnt 

ices  *'as  secretazy,**  without  prodno-  27  Conn.  171. 
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fected,  the  corporation  elects  to  take  the  benefit  of  such  serv- 
ices,  knowing  that  they  were  rendered  with  the  understanding 
that  compensation  was  to  be  made,  it  will  be  held  liable  to  pay 
for  the  services  upon  the  ground  that  it  mast  take  the  harden 
with  the  benefit;  and  a  salt  at  law  will  lie  to  reoover  such 
compensation.^ 


1  Low  V.  Conneoticat  ft  Passumpulo   following  Hall  v,  Vermont  ft 
Biven  B.  Go.,  (1864)  45  N.  H.  860,    ohaaettB  B.  Oou,  SSYt  40L 


OHAPTEE  XI. 


GENERAL  EXECUTIVE  OFFICERS. 


808.  Qfthepreeident — In  general. 
808.  The  president's  power  to  con- 
tract for  the  company. 

804.  Necessarily  jncidental  powers 

of  the  president. 

805.  The  president's  powers  in  re- 

spect of  negotiable  paper. 
800.  Bank  presidents. 
807.  Railway  presidents. 

806.  Compensation   of   the  presi- 

dent. 
800.  Of  general  managers  andsa- 
perintendenta. 


§  810.  Authority  of  general  manager 
to  engage  legal  and  medical 
services. 

811.  Admissions  and  representa- 
tions of  general  managers. 

818.  Of  the  treasurer. 

818.  The  treasurer's  authority  to 
borrow  and  give  security. 

814.  Liability  of  the  company  and 
of  the  treasurer  for  his 
fraudulent  acts. 

^15.  Of  the  secretary. 

810.  Of  pastora  of  churches. 


§  202.  Of  the  president  — In  general. —  In  the  absence  of 
legislative  enactment  or  provision  made  in  the  by-laws,  corpo- 
rations usually  act  through  their  .president  or  those  represent- 
ing him.  He  being  the  legal  head  of  the  body,  when  an  act 
pertaining  to  the  business  of  the  company  is  performed  by 
him,  the  presumption  will  be  indulged  that  the  act  is  legally 
done,  and  is  binding  upon  the  body.^  But  where  under  its 
charter  a  corporation  can  only  act  through  its  board  of  direct- 
ors, its  president  can  not,  without  the  authority  of  the  board, 
enter  into  contracts  in  its  behalf,  except  as  to  matters  of  sim- 
ple administration,  which,  of  necessity,  should  be  managed  by 

1  Smith  V.  Smith,  (1872)  62  HI.  498,  dal  authority  granted  by  the  durect- 

496.     *'  The  powers  which  are  pre-  ors,  are  such  as  are  not  only  without 

sumed  to  have  been  conferred  on  the  the  ordinary  course  of  his  duties, 

president,  but  which  may  be  shown  but  are  within  the  legislative  and 

not  to  have  been  so  conferred,  are  judicial  province  of  the  directors." 

those  which  are   necessary  to  the  21  Cent.  L.  J.  144,  citing  Bank  of 

doing  of  those  things  without  the  East  Tennessee  v.  Hooke,  1  Coldw. 

ordinary  course  of  his  duties  which  166;  Rhodes  v.  Webb,  24  Minn.  292; 

it  would  seem  he  should  do,   and  Bank  of  Com.  v.  Bank  of  Buffalo,  6 

which,  therefore,  the  law  presumes  Paige,  497;  Percy  t;.  Millandon,  8 

him  authorized  to  do  until  the  con-  La.   668 ;    Bank   of   Healdsburg  v, 

trary  appears.    The  powers  which  Bailhall,  65  Cal.  827. 
are  exercised  only  by  virtue  of  spe- 
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him  without  aathority  from  them.*  And  it  has  been  claimed 
that  in  the  absence  of  anything  in  the  incorporating  act  con- 
ferring special  powers  upon  the  president,  he  is  by  reason  of 
his  official  position  vested  with  no  more  power  than  any  other 
director.'  But  it  has  been  held  that  a  managing  director  may 
properly  have  the  custody  of  its  assets,  and  if  the  corporation 
allows  biiQ>  without  objection,  to  hold  himself  forth  as  compe- 
tent to  dispose  of  its  assets,  strangers  are  entitled  to  presume 
that  he  has  authority  to  do  so.'  And  under  authority  from 
the  directors,  the  president  may  convey  thd^  property  of  the 
company.*  So  also  where  the  management  of  the  affairs  of 
a  corporation  is  entrusted  to  a  general  managing  agent,  he 
has  the  power  to  assign  its  choses  in  action  to  its  creditors, 
either  in  payment  of, •or  as  security  for,  a  debt  of  the  corpora- 
tion, without  express  authority  from  the  directors.^  Although 
as  a  general  role  the  president  can  not,  without  express 
authority,  mortgage  the  property  of  the  company,*  when 
authority  is  delegated  to  him  by  the  directors  to  perform  a 
speciSc  act,  his  powers  in  respect  thereto  are  measured  by  the 
resolution  of  the  board,  and  his  general  powers  as  president 
have  no  bearing  upon  the  case.^  If  the  president  die  his  place 
may  be  taken  by  the  vice-president,  although  the  office  of 
yice-president  was  created  by  the  directors  merely  under  a 
general  provision  in  the  by-laws  empowering  them  to  create 
other  officers.' 

1  Bright    V.    Metairie     Cemetery  >  Luae  tK  lathinuB  Transit  By.  Ckx. 

Assoc.,  (1881)  83  La.  Ann.  5a    And,  6  Oregon,  125;  s.  a  25  Am.  Rep. 

generally,  the  president  has  by  Tir-  506.    Not  even  where  a  person  owns 

tue  of  his  oflSce  but  little  authority  nearly  all  the  stock  of  a  company 

to  bind  the  corporation  except  upon  and  is  its  president,  superintendent 

such  contracts  as  come  plainly  within  and  general  manager,  can  he  in  that 

its  ordinary  routine  business.    Tay-  capacity    mortgage    the    corporate 

lor  on  Corporations,  §  286 ;  Risley  v,  property.    Chicago  &  N.  W.  R.  Co. 

Indianapolis  &c.  R.  Co.,  1  Hun.  202.  v.  Jones,  24  Wis.  888;  Stow  v.  Wise, 

2 Titus  V,  Cairo  &c.  R.  Co.,  (1874)  1  Conn.  214;  s.  a  18  Am.  Dea  99; 

87  N.  J.  98,  102;  Walworth  County  England  v.  Dearborn,  141  Mass.  690; 

Bank  v.  Farmers'  Loan  &  Trust  Co.,  Stokes  v.  New  Jersey  Pottery  Co., 

(1861)  14  Wis.  325.    But  see  Smith  46  N.  J.  L.  287. 

V.  Smith,  (1872)  62  111.  493,  496.  7  Second  Avenue  R.  Ca  v.  Mehr- 

'Walker  v.   Detroit  Transit  Ry.  bach,  (1883)  49   N.  Y.   Super.    (X 

Co.,  (1881)  47  Mich.  888.  267. 

^  State  V.  Glenn,  18  Nev.  34.  &  Coleman  v.  West  Virginia  Oil 

» McKiernan  v,  Lenzen,  (1881)  56  &c.  Co.,  25  W.  Va.  148. 
Gal.  61. 
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§  203.  The  presidest's'  power  to  make  contracts.—  The 

contracts  of  the  president  must  be  based  upon  authority  con- 
ferred upon  him,  but  spch  authority  may  be  given  in  general 
terms.^  But  a  contract,  regular  on  its  face,  executed  on  be- 
half of  a  corporation,  and  within  the  scope  of  its  business,  by 
the  president  and  secretary,  is|>nmay*ao/«  evidence  of  their  au- 
thority to  execute  it,  and  in  an  action  for  its  breach  the  burden 
of  proof  is  on  the  party  denying  such  authority.  Jn  this  case 
where  a  contract  is  executed  on  behalf  of  a  corporation  by  the 
president  and  secretary,  who,  with  the  acquiescence  of  the  di- 
rectors, act  publicly  as  its  agents  in  making  such  contracts, 
the  corporation  will  not  be  relieved  from  liability  for  its 
breach  merely  on  the  ground  that  the  requisite  authority  was 
not  conferred  on  the  officers  executing  it  by  resolution  of  the 
board  of  directors,  entered  on  the  records  of  the  corporation.' 
So  a  contract  executed  and  sealed  in  the  name  of  a  corpora- 
tion by  its  president  and  secretary,  though  without  the  ex- 
press consent  of  the  directors,  is  binding  on  the  corporation 
when  it  has  received  benefits  under  the  contract,  and  con- 
ducted its  business  in  compliance  therewith  in  such  a  manner* 
that  the  directors  must  have  known  of  it.'  fiut  where  the 
president  and  general  manager  of  a  company,  incorporated 

iDofendaBt   corporation  was   or-  Arapahoe   Oattle   A   Land    Ca    v, 

ganized  to  bay  and  seU  land,  cattle,  Stevens,  (Ck)lo.  1890)  22  Pacif.  Repw 

etc.,  and  to  do  business  incidental  to  828. 

stock-raising.     In    addition  to  the  <  Sherman  Center    Town    Co.   v. 

powers  usually  conferred  on  the  gen-  Swigert,  (Kan.  1890)  28  Pacif.  Bep. 

eral  officers  of  corporations,  defend-  660. 

ant*s  president  and  secretary  had  *  Jourdan  v.  Long  Island  Ry.  Co., 
been  duly  empowered  to  purchase  (1889)  115  N.  Y.  880;  S.  a  6  Ry.  & 
certain  ranches,  with  the  horses  and  Corp.  Law  J.  457.  A  deed  signed  by 
stock  thereon.  They  accordingly  the  president  and  secretary  without 
entered  into  an  agreement  with  authority  of  the  trustees  and  with- 
plaintiff,  who  was  not  a  member  of  out  the  corporate  seal  is  void.  Mott 
the  corporation,  in  order  to  procure  v.  Danville  Seminary,  21  N.  E.  Rep. 
the  money  to  pay  the  purchase  price.  927.  And  if  a  corporation,  when 
And  it  was  held  that  the  agreement  sued  on  a  contract,  would  rely  on 
was  within  the  scope  of  their  author-  the  fact  that  the  president  had  not 
ity,  notwithstanding  the  existence  of  the  written  authority  to  make  it 
a  by-law,  of  which  plaintiff  had  no  that  the  statute  requires,  such  fact 
notioe,  forbidding  the  officers  to  con-  must  be  pleaded.  Kenner  v.  Lex- 
tract  debts  for  the  corporation  except  iugton  Manuf;  Co.,  (1885)  91  N.  C 
by  order  of  the  board  of  directors.  421. 


' 
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for  the  purposes  of  '^  conversion  and  disposal  of  agricultural 
products  by  means  of  mills,  elevators,  stores,  or  otherwise," 
purchases  flour,  and  such  purchase  is  unknown  and  unauthor- 
ized by  the  company,  and  no  benefit  results  to  it  by  reason  of 
such  purchase,  such  facts  alone  will  not  create  a  liability 
against  the  company.^  And  of  course  where  a  corporation 
adopts  a  by-law  providing  that  all  contracts  by  it  involving 
a  liability  for  a  certain  amount  or  more  must  be  in  writing 
executed  by  both  the  president  and  treasurer,  and  attested 
by  the  seal  of  the  company,  it  can  not  be  held  liable  on  a 
lease  upon  a  rental  exceeding  that  amount,  executed  by  the 
president  alone,  without  the  seal  of  the  company;  and  this 
whether  the  lessor  had  notice  of  the  by-law  or  not'  The 
president  can  not,  of  course,  bind  his  corporation  to  an  uUra 
vires  contract;'  nor  by  a  fraudulent  one.^  His  contract  made 
in  his  own  name  may  inure  to  the  benefit  of  his  corpora- 
tion.* 

1  Getty  V,  Baraes  MiUing  Oo.,  (Kan.  and  not  as  the  agent  of  the  com- 

1888)  19  Pacif.  Rep.  617.  pany,  the  loss  of  her  stock  must  faU 

*  In  such  a  case,  no  ratification  can  on  her  and  not  on  the  company, 
he  based  on  the  treasurer's  knowl-  Wright'sAppeaI,(l882)MPa.St.426. 
edge  of  the  facts  where  his  testimony  *  Clabb  v.  Davidson,  (1888)  06  Ma 
that  he  refused  to  sign  the  lease  is  467.  Where  the  president  of  a 
wholly  uncontradicted.  Bohm  v,  packet  company  having  fkiled  to 
Loewer's  Ghimbrinus  Breweiry  (^.,  make  a  contract  for  his  company 
(1890)  9  N.  T.  Supl.  514.  with  the  government  for  carrying  the 

s  Holt  V.  Winfield  Bank,  26  Fed.  mails,  and  subsequently  succeeding 

Bep.  812.  in  making  such  a  contract  in  his 

*  As  where  A.,  the  president  of  a  own  behalf,  employing  the  boats  of 
street  railroad  company,  by,  fraud-  his  company  to  the  extent  of  its 
ulently  representing  to  B.,  his  ai:^nt,  capacity  so  long  as  the  said  com- 
that  a  loan  of  her  shares  of  the  com-  pany  operated  boats  on  that  route, 
pany's  stock  was  needed  by  the  but  employing  other  boats  when 
company,  induced  her  to  part  with  necessary,  will  be  required  to  use  all 
them.  He  immediately  pledged  the  facilities  afforded  by  the  com- 
them  for  his  own  debt.  The  com-  pany,  and  to  account  to  the  company 
pany  paid  her  interest  on  the  shares  for  all  money  received  for  the  service 
for  some  time.  A.  conspired  with  performed  by  it,  but  not  for  that  re- 
other  officers  of  the  company  to  pro-  ceived  for  services  rendered  by  the 
cure  a  fraudulent  over-issue  of  stock,  other  boats.  In  Davis  v.  (xemmell, 
some  of  which  he  transferred  to  B.  (1889)  70  Md.  866,  it  was  held  that 
in  lieu  of  her  own ;  and  it  was  held  where  third  persons  had  actual 
that  this  stock  was  worthless  in  B.'s  notice  that  the  contract  made  by  the 
hands,  and  that  as  A.  had  acted,  in  president  in  his  own  name  related 
obtaining  her  stock,  as  her  agent,  to  the  corporate  property,  and  that 
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§  204.  Necessarily  incidental  powers  of  the  president.— 

The  authority  of  the  president  may  be  extended  so  that  with- 
out express  authority  he  may  do  any  acts  necessarily  incident 
to  others  which  he  has  been  authorized  to  perform.^  And  it 
has  been  decided  that,  although  a  president  of  a  corporation 
should  have  consulted  the  board  of  directors  before  authoriz- 
ing certain  expenditures,  yet  if  he  acted  in  good  faith,  and 
only  did  what  they  probably  would  have  authorized,  he  is  not 
liable  to  the  corporation  for  damages;  nor  can  it  set  up  his 
conduct,  by  set-off  or  otherwise,  in  bar  of  his  action  for  salary.' 
He  may  defend  prosecutions  against  the  company,  petition 
for  a  writ  of  error,  and  engage  or  discharge  counsel,  in  the 
absence  of  any  restraining  acts  on  the  part  of  the  directors,  or 
any  restrictions  in  the  constitution  and  by-laws  of  the  com- 
pany.' He  may  also  in  some  cases  bring  suit  in  the  name  of 
the  company.^    And  there  is  evidence  to  support  a  finding 

complainant  claimed  to  be  a  stock-  their  aatboritj  extended  to  releasing 
holder  to  a  large  amount,  and  pro-  the  purchaser  (who  had  become  un- 
posed  to  assert  his  rights  as  such,  able  to  meet  his  payments),  and  to 
they  dealt  with  the  president,  in  re-  substituting  a  third  person  in  his 
lation  to  the  contract,  at  their  peril,  stead.  Indianapolis  Rolling  Mill  Ck). 
Moreover  it  appearing  that  the  di-  v.  St  Louis,  Fort  Scott  &o.  B.  Co., 
rectors  of  the  corporation  were  the  26  Fed.  Bep.  140. 
relatives  of  the  president,  and  had  >  Davis  v,  Memphis  City  Ry.  Co., 
not  held  a  meeting  for  eight  years,  22  Fed.  Rep.  883. 
and  that  without  notifying  com-  >  Coleman  v.  West  Virginia  Oil  Sec, 
plainant,  who  was  also  a  director  Co.,  25  W.  Va.  148.  And  an  indict- 
and  owner  of  one-half  the  stock,  they  ment  under  U.  S.  Rev.  Stat  §6209, 
called  a  meeting,  and  approved  and  charging  the  defendant  with  com- 
ratified  a  contract  made  by  the  pres-  mitting  the  offense  charged  as  pres- 
ident in  his  own  name,  to  furnish  ident  and  agent,  is  good.  United 
to  a  railroad  company  large  quan-  States  v,  Northway,  (1887)  120  U.  S. 
titles  of  coal  belonging  to  the  corpo-  827.  But  it  is  not  within  the  power 
ration  at  a  certain  price  per  ton,  the  of  a  president  of  a  corporation  to 
only  advantage  to  the  corporation  execute  a  bond  and  warrant  of  at- 
being  the  payment  by  him  of  a  torney  for  the  entering  of  judgment 
smaU  royalty,  it  cannot  be  said  that  against  the  corporation.  Stokes  v. 
the  directors  acted  in  good  faith  for  New  Jersey  Pottery  Ca,  46  N.  J.  237. 
the  benefit  of  the  corporation.  *  As,  for  example,  a  suit  to  enjoin  a 
1  Northern  Central  Ry.  Co.  v,  Bach  party  from  illegally  using  water  be- 
tian,  15  Md.  494.  The  president  and  longing  to  the  corporation  has  been 
superintendent  of  a  corporation  hav-  held  to  have  been  properly  brought 
ing  authority  to  buy  and  seU  ma-  by  the  president  Reno  Water  Ca 
terial.  and  to  make  contracts  for  it,  v.  Leete,  (1888)  17  Nev.  208. 
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that  the  president  of  a  oorporation  bad  authority  to  agree  to 
pay  plaintiff  for  legal  services  in  stock,  where  it  appears  that 
prior  to  the  hiring  of  plaintiff  other  attorneys  hired  by  him 
with  the  approval  of  the  directors  had  been  paid  in  stock,  and 
that  plaintiff's  services  were  performed  with  the  knowledge 
of  the  directors.^  And  the  president  of  a  corporation,  who  is 
also  a  trustee,  may  authorize  and  maintain  an  action  for  an 
accounting  and  an  injunction  in  the  name  of  the  corporation, 
without  the  authority  of  the  board  of  trustees,  or  against  its 
express  direction,  where  a  majority  of  the  directors  or  trustees 
have  wrongfully  converted  corporate  funds,  and  threaten  to 
convert  others,  and  where  the  neglect  of  the  board  of  trustees 
to  sue,  and  its  resolution  to  discontinue  the  suit  already  com- 
menced, are  simply  acts  in  furtherance  of  the  unlawful  design 
of  such  majority.'  Where  a  board  of  directors  refers  a  mat- 
ter to  a  committee  of  three,  one  of  whom  is  the  president  of 
the  corporation,  the  president  can  not  act  alone  so  as  to  bind 
the  corporation.'  And  a  by-law  giving  the  president  of  a  cor- 
poration ^^  the  general  charge  and  direction  of  the  business  of 
the  company,  as  well  as  all  matters  connected  with  the  inter- 
ests and  objects  of  the  corporation/'  does  not  authorize  him 
to  do  an  act  which,  by  another  by-law,  is  expressly  given  to  a 
separate  committee.^  But  there  is  nothing  to  prevent  the 
president  of  a  corporation  from  acting  as  its  secretary  also  at 
a  meeting  of  its  board  of  trustees.^ 

§  205.  The  president's  powers  in  respect  of  negotiable 
paper. —  The  authority  of  the  president  and  managing  agent 
of  a  corporation  to  borrow  money  in  its  behalf  may  be  im- 
plied from  the  circumstances  of  the  case.*    Thus  a  general 

^MerrUl  v.  Oonsamers'  Ckwl  Co.,  ooTer  of  a  corpcMtition  money  raised 

(1889)  114  N.  Y.  216.  by  K.  at  the  reqaest  of  F.,  ite  preei- 

2  Becamier  Manuf .  Oo.  v.  Seymour,  decit  and  ftnaDoial  agent,  and  deliv- 

(18S9)  5  N.  Y.  Supl.  648.  ered  to  F.  as  a  loan  to  tibe  oorpora- 

)  Third  Avenue  B.  Ga  t;.  Bbling,  tion,  It  was  held,  that  in  the  absence 

(1885)  IS  Daly,  90.  of  any  showing  that  K.  knew  F.  in- 

*  Twelfth  Street  Market  Oo.  y,  tended  not  to  use  the  money  in  the 
Jackson,  (1883)  102  Pa.  St.  69.  oorporation  business,  evidence  that 

ft  Budd  V.  Walla* Walla  &c.  Go.,  9  it  was  not  ao  used  was  immaterial ; 

Wash.  347.  and  that  evidence  that  the  board  hsd 

*  Spangler  v.  Butterfield,  (1886)  6  passed  no  resolution  authorising  F. 
Colo.  856.    In  an  action  by  K,  to  re-  to  borrow  money,  and  that  some 
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vote  of  the  directors  of  a  corporation,  that  the  president  have 
full  power  and  control  of  its  business,  authorizes  him  to  pur- 
chase the  materials  to  be  used  in  its  operations,  and  to  borrow 
money  for  the  corporation,  and  give  its  note  for  the  money 
borrowed.^  Where  also  the  president  of  a  corporation  is  per- 
mitted for  several  years  to  act  and  to  represent  himself  as  the 
general  manager  and  director  of  its  business,  the  corporation 
can  not  set  up  its  by-laws  as  countervailing  bis  authority  to 
represent  that  a  certain  person  is  the  authorized  agent  of  the 
corporation  for  the  sale  of  its  goods,  and  to  take,  indorse,  and 
procure  the  discount  of  notes  for  goods  sold.^  The  president 
may  bind  the  corporation  to  one  who  pays  its  notes  at  his  in- 
stance,' or  to  one  who  advances  money  to  the  corporation 
through  him,  which  is  spent  for  the  benefit  of  the  corpo- 
ration and  recognized  by  it  as  a  debt.^  His  personal  sig- 
nature as  president  binds  the  company  following  whose  name 
it  is  placed.*    But  a  claim  that  defendant  had  received  the 

trustees  did  not  know  of  the  loan,  pay,"  and  signed  **  San  Pedro  Min- 

was  also  immateriaL    Kraft  v.  Free-  ing  and  Milling  Company,  F.  Kraas, 

man  Printing  &c.  Assoc.,  (1881)  87  President,"  shows  no  ambiguity  on 

N.  Y.  628.  its  face,  as  it  is  in  law  the  note  of 

1  Castle  V,  Belfast  Foundry  Co.,  the  company,  and  parol  evidence  is 

(1881)  72  Me.  167.  inadmissible   to   show  that   Kraus 

s  Marine  Bank  v,  Butler  Colliery  signed  it  in  his  individual  capacity. 

Co.,  (1889)5  N.  Y.  Supl.  291.  But,  to  the  contrary,  a  promissory 

'Seeley  V.San  Jose  Independent  note,  signed  **Indepen<Eence    Mfg. 

Mill  &C.  Co.,  (1882)  59  Cal.  22,  in  Co.,  B.  I.  Brownell,  Pree.,"  purport- 

which  case  plaintiff,  at  the  request  ing  to  bind  both  signers,  and  having 

of  the  president  and  superintendent  nothing  on  its  face  to  indicate  that  the 

of  a  corporation,  and  to  save  the  last  signer  was  president  of  the  cor- 

corporation  from  a  threatened  law-  poration,  or  had  signed  the  note  for 

suit,  paid  certain  notes  of  the  corpo-  it  or  on  its  behalf,  binds  the  last 

ration;  and  it  was  held,  that  the  signer  personally;   and  the  letters 

corporation  could  not  be  heard  to  **  Pres.*'  must  be  regarded  simply  as 

deny  the  authority  of  its  president,  descriptive  of  the  person  to  whose; 

and  that  the  original  consid^ation  signature  they  are  appended.    Heff- 

for  the  notes  could  not  be  inquired  ner  v,  Brownell,  78  Iowa,  648 ;  s.  c. 

into.  31 N.  W.  Rep.  947,  annotated.  In  this 

^  Poole  V.  West  Point  Butter  '&  case  a  warehouse  corporation  was 

Cheese  Assoc.,  80  Fed.  Rep.,  518.  authorized  to  make    advances    on 

^liiebecher  v.  Kraus,  (1889)74  Wis.  pr<^)erty  stored  with  it.    Its  presi- 

387 ;  &  c.  6  By.  &  Corp.  L.  J.  455,  dent  assumed  to  bind  it  by  indors- 

declding  that  a  promissory  note  con-  ing  a  note  for  one  per  cent.,  which 

taining  the  words  *'  we  promise  to  amount    the  corporation  received. 
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proceeds  of  a  note  indorsed  in  its  name  by  its  president  is  not 
sustained  by  the  testimony  of  an  officer  of  a  corporation  to 
which  it  was  transferred  that  it  was  delivered  in  part  pay- 
ment of  a  running  account  in  favor  of  his  company  against 
defendant  for  goods  sold,  where  he  does  not  state  what  goods 
were  sold  to  defendant,  and  the  books  of  neither  company  are 
produced  to  show  the  account,  and  the  existence  of  any  deal- 
ings between  the  two  companies  is  denied  by  defendant.^  In 
the  case,  however,  of  one  who  receives  from  the  president  of 
a  corporation,  and  pays  full  value  therefor,  a  negotiable  note 
thereof  payable  to  itself  and  indorsed  by  the  president,  as 
such  and  individually,  with  notice  that  the  proceeds  are  to  be 
applied  to  the  discharge  of  a  personal  debt,  he  is  put  upon  in- 
quiry  as  to  the  authority  by  which  it  was  issued  and  nego- 
tiated; but  he  is  nevertheless  a  hona  fide  holder  when,  if  he 

The  indorsement  was  based  on  to-  If  the  payments  in  snch  cases  ware 
baooo  on  storage.  A  bank  dis-  in  fact  made  from  the  funds  of  the 
counted  the  note  for  the  maker,  to  company,  it  did  not  appear  that 
whose  order  it  was  drawn,  and  who  there  were  any  book-entries  disclos- 
presented  it  indorsed  as  aforesaid,  ing  them,  but  rather  that  the  presi- 
The  corporation  had  recognized  sim-  dent  conducted  all  the  transactions 
ilar  transactions  as  valid,  and  the  personally.  And  it  was  decided  that 
president  had  been  given  by  the  cor-  the  evidence  was  insufficient  to  es- 
poration  general  power  to  manage  tablish  his  authority.  Fifth  Nat. 
its  business ;  and  it  was  held,  that  Bank  v.  Navassa  Phosphate  Co.,  6  N. 
the  corporation  could  not  dispute  its  Y.  Supl.  1.  In  a  subsequent  action, 
liability  on  the  indorsement.  Park  however,  against  the  same  company. 
Bank  v.  German  American  Mut.  evidence  that  that  officer  had  in- 
Warehousing  &c.  Co.,  (1885)53  N.  Y.  dorsed  three  or  four  hundred  simi- 
Super.  Ct.  867.  But  in  an  action  to  lar  notes,  and  had  them  discounted ; 
enforce  defendant  company's  liabil-  that  entries  were  made  in  the  books 
ity  on  a  note  indorsed  in  the  name  of  the  company  of  the  proceeds  of 
of  the  company  by  its  president,  such  notes;  and  that  like  notes  had 
there  was  no  proof  that  the  president  been  discounted  by  plaintiff,  and 
had  direct  authority  to  indorse  the  subsequently  paid,  was  thought  to 
note  in  suit,  and  the  only  evidence  justify  the  submission  to  the  jury  of 
from  which  authority  could  be  in-  the  question  of  estoppel  on  defend- 
f erred  consisted  of  numerous  former  ant's  part  to  dispute  its  president's 
indorsements  of  the  company *s  name  amthority,  and  the  mere  ignorance 
by  the  president,  in  which  cases  the  of  the  trustees  would  not  relieve  it 
paper  had  been  transferred,  and  the  of  liability.  National  Bank  «.  Na- 
apparent  obligation  of  the  company  vassa  Phosphate  Ca,  (1890)  8  N.  Y. 
as  indorser  satisfied,  but   plaintiff  Supl.  929. 

knew  nothing  of  these  indorsements       ^  National  Bank  v.  Navassa  Phos- 

at  the  time  it  discounted  the  note,  phate  Ga,  (1890)  8  N.  Y.  Supl.  929. 
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had  inquired,  he  would  have  discovered  the  record  of  an  ap- 
parently legal  vote  of  the  difectors  authorizing  the  issue  to 
pay  a  debt  recited  to  be  due  their  president.^ 

§  206.  Bank  presidents. —  A  bank  president  has  power  to 
transact  the  usual  business  of  the  bank  in  the  usual  way.'  He 
18  its  general  fiscal  agent,  and  whatever  he  does  within  the 
apparent  scope  of  his  authority  binds  the  bank.'  But  as  be- 
tween the  corporation  and  himself,  a  president  of  a  bank  ordi- 
narily has  no  authority  to  sell  the  property  of  the  corporation 
unless  he  have  authority  under  the  charter,  the  direction  of  the 
board  of  directors,  the  managing  committee,  or  by  usage;  and 
where  the  property  of  a  bank  is  sold  by  a  president  without 
authority,  and  the  bank  suffers  loss  thereby,  he  may  be  held  to 
respond  in  damages  to  the  extent  oi  the  loss.^  In  the  absence 
of  special  authority  from  the  directors  of  a  bank,  the  presi- 
dent cannot  authorize  ihe  cashier  to  pay  the  checks  of  a  per^ 
son  who  holds  a  claim  against  the  president,  but  has  no 
deposit  in  the  bank.*  And  where  checks  are  so  paid  the 
jimount  of  the  checks  cashed  can  be  recovered  by  the  bank 
from  the  drawer  of  the  checks,  in  an  action  for  money  paid 
out.* 

§  207.  Hallway  presidents. —  The  powers  of  the  president 
of  a  railroad  company  are  generally  of  more  limited  scope 
than  those  of  banks  or  manufacturing  companies.^  He  has 
no  authority,  by  mere  virtue  of  his  office,  to  let  a  contract  for 

I  Wilson  V.  Metropolitan  By.  Co.,  no  general  agency  to  employ  an  at^ 

(N.  Y.)  24  N.  E.  Rep.  884.  tomey  to  sue  thereon,  or  compro- 

2 21  Cent.  L.  J.  144,  citing  Minor  v.  miee  the  claim;  and  in  absence  of 

Bank  of  Alexandria,  1  Pet.  46;  Neif-  special  authority  is  not  liable  for  the 

fer  V.  Bank  of  Knoxville,  1  Head,  president's   representations   therein 

1<I2 ;   Wyman  v,  Hallowell  A  An-  unless  benefited  by  his  acts.    Ryan 

^DSta  Bank,    14  Mass.   68;   Salem  t;.    Manufacturers'    &    Merchants' 

Bank  v.  Gloucester  Bank,  17  Mass.  Bank,  (1881)  9  Daly,  808. 

1 ;  Foster  v.  Essex  Bank,  17  Mass.  ^  First  Nat.  Bank  of  Central  City 

479;    Austin   v.  Daniels,  4   Denio,  t;.  Lucas,  (1887)  21  Neb.  280. 

290.  ^Dowd   V.   Stephenson,  (1890)  10 

•  Cakp  V,  PottaviUe  Bank,  (1887)  S.  E.  Rep.  1101. 

116  P».  St.  264;  S.  0.  2  Am.  St.  Rep.  <Dowd  v.  Stephenson,  (N.  C.  1890) 

601.     But   a   bank   with    whom   a  10  S.  E.  Rep.  1101. 

draft  is  deposited  for  collection  has  ^  Beach  on  Railwdys,  §§  482,  48d. 
28 
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the  construction  of  the  railway.^  A  statement  by  the  presi- 
dent of  a  corporation,  upon  a  certain  price  being  named,  that 
if  that  was  the  lowest  figure  he  would  see  that  the  company 
paid  it,  is  not  an  agreement  by  the  company  to  pay  that  sum.' 
He  can  not  sell  its  bonds;'  nor  authorize  a  director  to  sell 
them.^  Neither  can  he  appoint  an  agent  to  sell  its  lands,' 
But  it  is  held  that  he  has  the  right  to  indorse  and  assign  notes 
and  mortgages  given  to  it  to  aid  in  the  construction  of  the 
railway,  and  that  the  indorsee  before  maturity  takes  the  nDtes 
free  from  any  equities  between  the  maker  and  the  company.' 
A  contract  executed  and  sealed  in  the  name  of  the  corporation 
by  its  president  and  secretary,  though  without  the  express 

1  Griffith  V.  Chicago  &c  R.  Co.,  In  this  case  a  resolution  of  a  oorpora- 

(1888)74  Iowa,  85;  Teraplin  v,  Chi-  tion  authorized  its  president  to  sell 

cago  &c,  R.  Co.,  (1888)  73  Iowa,  648.  certain    bonds  at  a  certain    price. 

8o  where  plaintiff  is  employed  by  The  president  lent  the  bonds,  and  it, 

the  president  of  a  railroad  company  was  held,  in  an  action  against  him 

owning  a  franchise,  but  whose  road  for  their  conversion,  that  the  ques- 

is  not  yet  built,  to  procure  some  per-*  tion  of  his  general  powers  as  presi- 

son  to  build  the  road  on  terms  profit-  dent  had  no  bearing  upon  the  case; 

able  to  the  president,  and  finaUy  an  that,  as  to  these  bonds,  the  extent  of 

agreement  is  made  by  which  the  his  authority  was  measured  by  the 

franchises  of   the   road   are  to  be  resolution. 

turned  over  to  one  L.,  who  is  to  ad-  <  Titus  v,  Cairo  Sec  R.  Co.,  87N.  J. 

▼ance  the  money  and  build  the  road,  98.        « 

taking  one  half  the  profits  for  him-  &  Chicago  &c.  R.  Ca  v,  James,  SS 
self,  the  balance  to  be  divided  be-  Wis.  194.  Nor  can  he  himself  pur- 
tween  the  plaintiff  and  the  president  chase  or  sell  lands  in  behalf  of  the 
of  the  road,  plaintiff  can  not  recover  company.  Bliss  tr.  Kaweah  Oanal 
from  the  railroad  company  for  his  &c.  Ca,  65  Cal.  503;  Beach  on  Bail- 
services  in  obtaining  the  contract,  ways.  §g  482,  488. 
It  makes  no  difference  whether  the  *  Irwin  v.  Bailey,  8  Biss.  C  CX 
directors  of  the  company  knew  and  523.  And  where  the  note  and  mort- 
approved  the  contract  or  not  The  gage  were  first  attached  to  a  bond  of 
company  was  not  bound  by  it,  and  the  company  and  transferred  as  ool- 
could  repudiate  it  as  a  diverBion  of  lateral  to  it,  a  subseqaent  indorse- 
profits,  which  it  was  the  duty  of  its  ment  by  the  president  is  valid  to 
agents  to  abstain  from  appropriating  pass  the  legal  title  to  the  equitable 
to  themselves.  Yan  Valkenburgh  v.  owner.  A  subseqaent  indorsee  may 
Thomasville  &c  R.  Co.,  (1889)  4  N.  sue  in  his  own  name,  though  he  baa 
Y.  Supl.  783.  no  actual  interest  in  the  note,  if  it 

'  Van  Valkenburgh  v,  Thomasville  was  indorsed  to  him  for  that  por- 

&c.  R.  Co.,  (1889)  4  N.  Y.  Supl.  782.  pose.    Irwin  v.  Bailey,  8  Biss.  G  Ct 

•Second  Avenue  R.  Co.  v,  Mehr-  537. 
bach,  (18:^8)  49  N.  Y.  Super.  Ct.  267. 
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consent  of  the  directors,  is  binding  on  the  corporation  when 
it  has  received  benefits  under  the  contract,  and  conducted  its 
business  in  compliance  therewith  in  such  a  manner  that  the 
directors  must  have  known  of  it.^ 

§  208.  Compensation  of  the  president. —  To  entitle  a  presi- 
dent or  director  of  a  corporation  to  recover  for  services  ren- 
dered his  corporation  he  must  prove  an  express  contract  of 
employment,  if  the  services  for  which  he  claims  compensation 
are  within  the  line  and  scope  of  his  duties  as  president  or  di* 
rector.'  The  rule  which  excludes  compensation  to  directors 
applies  to  the  president  chosen  by  the  directors  from  their 
own  number,  and  also  to  a  treasurer  when  a  director.'  Prob- 
ably the  general  rule  is  that  where  a  president  has  served 
while  no  fixed  salary  has  been  fixed  for  his  services  or  at- 
tached to  the  position,  the  directors  can  not  afterwards  vote 
him  pay  for  such  services.*  But  when  the  charter  of  a  corpo- 
ration provides  that  certain  officers  may  be  elected,  and  their 
salary  fixed,  by  a  board  of  directors,  and  a  president  is  thus 
elected,  but  without  a  salary  being  named,  the  law  raises  an 
assumpsit  on  the  part  of  the  corporation  to  pay  a  reasonable 

iJourdan  r.  Long  Island  R.  Ca,  no  by-law  or  resolution  authorising 

(1880)  11 5  N.  Y.  880.  payment  for  the  services  is  nnauthor- 

>  Santa  Clara  Mining  Assoc,  v,  ized,  and  the  corporation,  by  its  re- 
Meredith,  (1878)  49  Md.  400;  s.  G.  83  ceiver,  may  recover  the  funds  so  ap- 
Am.  Rep.  264;  Citizens*  National  propriated.  Ellis  v.  Ward,  (111.  1889) 
Bank  v.  Elliott,  M  Iowa,  104 ;  s.  a  89  20  N.  E.  Rep.  671.  And  in  this  case 
Am.  Rep.  167;  Kilpatrick  v.  Pen-  where  it  appears  that  the  president 
rose  A;c.  Ca,  49  Pa.  St  118;  S.  c.  88  had  parted  with  aU  his  interests  in 
Am.  Dec.  497 ;  Merrick  v.  Pane  Coal  the  company  before  the  action  was 
Co.,  61  BL  472;  Sawyer  v.  Pawners'  ta^en  by  its  directors;  that  he  had 
Bank,  6  Allen,  207 ;  Holland  v.  Lewis-  never  demanded  payment  for  his 
ton  Falls  Bank,  53  Me.  664;  Gridley  services,  and  had  no  actual  knowl- 
V.  Lafayette  &c.  Ry.  Ck).,  71  III.  200;  edge  of  the  resolution  of  the  direct- 
Emporium  Real  Estate  Co.  v,  Emrie,  ors;  that  he  accepted  checks  drawn 
54  111.  845 ;  Taylor  on  Corporations,  on  the  company's  funds  for  an 
§  947.  amount  due  him  under  an  agreement 

<  Note  to  Cook  v.  Sherman,  20  Fed.  by  the  directors  purchasing  his  stock. 

Rep.  188,  citing  Loan  Association  v,  but  refused  to  receipt  for  the  checks 

Steinmetz,  29  Pa  St.  118.  as  salary,—  it  does  not  sufficiently 

A  An  appropriation  by  the  directors  appear  that  he  was  a  party  to  the 

of  a  corporation  of  its  funds  as  com-  misappropriation,  so  as  to   render 

pensation  to  its  president  for  services  him  liable  to  the  company  for  the 

x«ndered  at  a  time  when  there  was  amount  of  the  checks. 
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compensation  for  his  services,  rendered  after  election.*  And 
generally  for  services  beyond  their  regular  employment  the 
president  and  directors  of  a  company  may  recover  a  quantum 
meruit.'^  But  the  value  of  such  services  must  be  well  estab- 
lished upon  the  evidence.'    In  a  case  recently  decided  in  New 

I  Grundy  v.  Pine  HiU  Goal  Ckx,  89  Am.  Bep.  167:  New  Orleans  Ac. 
<Kj.  1888)9  S.W.Bep.  414.  In  a  New  Packet  Co.  r.  Brown,  86  La.  Ann.  188; 
York  case  in  point  the  president  of  a  s.  a  51  Am.  Rep.  5 ;  Jackson  v.  New- 
company  had  served  for  years  with-  York  Central  I^  Co.,  2  Thomp.  &  C 
out  salary  and  had  also  advanced  653 ;  Shackelford  v.  New  Orleans  &c 
the  company  considerable  sums  of  R  Co.,  37  Miss.  202;  Gardner  v,  Bnt- 
money  which  had  not  been  repaid  ler,  80  N.  J.  Eq.  702,  721 ;  Rogers  v, 
him,  and  it  was  held  to  be  within  Hastings  &a  Ry.  Co.,  22  Minn.  25; 
the  power  of  the  directors  to  issue  to  Greensboro  &c.  Co.  v,  Stratton,  (1889j 
him  the  shares  of  the  company  by  120  Ind.  294;  Missouri  River  R.  Ca 
way  of  payment  for  his  services  and  v.  Richards,  8  Kan.  101.  Contra^ 
in  repayment  of  the  advances.  Reed  Levisee  t;.  Shreveport  City  R.  R.  Ca, 
V.  Hayt,  (1888)  109  N.  Y.  659;  s.  a  4  27  La.  Ann.  641 ;  Pew  v.  Gloucestor 
Ry.  &  Corp.  L.  J.  185,  affirming  s.  a  National  Bank,  180  Mass.  891.  But 
51  N.  Y.  Super.  Ct.  121.  So  a  reso-  in  a  late  case  in  New  York  it  was 
lutton  of  the  board  of  directors  of  a  held  that-  a  director  who  receives  a 
private  corporation  reciting  that  the  salary  as  vice-president,  can  not,  in 
president's  salary  was  fixed  at  a  cer-  the  absence  of  a  special  agreement, 
tain  amount  during  the  preceding  recover  compensation  for  services 
year,  is  competent  evidence  of  the  outside  of  his  duties  as  director  and 
fact;  but  it  does  not  show  a  contract  vice-president  GiU  v.  New  Yortc 
for  a  salary  prior  to  that  time.  Smith  Cab  Co.,  (1888)  48  Hun,  ^24  Aoc 
V.  Woodville  Consolidated  Silver  Barril  v.  Calendar  Insulating  Ac. 
Mining  Co.,  (1885)  66  Cal.  898.  In  Ca,  (1888)50  Hun,  257. 
Jones  V.  Morrison,  (1888)  81  Minn.  '  The  superintendent  of  a  mining 
140,  it  was  held  that  the  vote  of  di«  company  testified  that  the  services 
rectors  fixing  the  compensation  of  rendered  by  the  president  and  secre^ 
one  of  their  number  as  an  officer  of  tary  of  the  company  outside  of  the 
the  corporation  is  prima  facie  void-  performance  of  their  duty  as  such 
able  at  the  election  of  a  stockholder ;  officers  were  worth  a  certain  sum* 
and  further  that  the  directors  can  but  it  i^peared  that  he  resided  at 
not  pay  for  past  services  rendered  at  the  mine,  was  seldom  at  the  offices 
a  fixed  salary  or  under  an  agree-  of  the  company,  and  did  not  know 
ment  that  they  should  be  gratuitous,  what  services  were  rendered  by  the 

s  Santa  Clara   Manuf.   Assoa   v.  president  and  secretary.    The  only 

Meredith,  49  Md.  889;  8.  a  88  Am.  evidence  as  to  the  value  of  bis  own 

Bep.  264;  Cheeney  v.  Lafayette  &o,  services  was  the  fact  that  he  was  au- 

B.  Co.,  68  111.  570;  s.  a  18  Am.  Rep.  perintendent.    And  it  was  held  that 

684;  s.  a  87  111.  446;  Rockford  &c  this  evidence  was  insufficient  to  show 

B.  Co.  V,  Sage,  65  IlL  828;  S.  C.  16  that  these  officers  had  rendered  serr- 

Am.  Rep.  587 ;   Citisens'   National  ices  worth  the  sum  stated*  and  that 

Bank  v.  Elliott,  55  Iowa,  104;  8.  a  their  charging  the  corporation  thava- 
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York,  it  has  been  held  ^bat  salary  wrongfully  voted  and  paid 
a  president  by  the  directors  of  a  company  may  be  recovered 
from  those  of  them  who  voted  to  aathorize  it.^ 

§  209.  Of  general  managers  and  superintendents.—  The 

powers  of  general  managers  and  superintendents  are  much 
similar  to  those  of  presidents  of  corporations.  A  corporation 
is  liable  on  a  contract  within  the  scope  of  the  corporate  busi- 
ness, ma<Ie  by  a  superintendent  and  manager,  appointed  to  do 
the  general  work  and  keep  the  books  of  the  concern.'  An  ex- 
treme case  decides  that  one  who  expends  money  to  promote 
the  purposes  of  the  corporation  under  the  direction  of  a  gen- 
eral manager  invested  with  the  entire  control  of  the  business 
of  the  corporation,  and  in  accordance  with  a  prevailing  custom 

with,  by  a  resolution  passed  by  their  wishing  to  light  his  factory,  applied 

own   votes,  was   fair  and  honest,  to  defendant  company,  and  shortly 

Graves  v.  Mono  Lake  Hydraulic  Min.  afterwards  received  a  proposition  to 

Co.,  (Cal.  1890)  22  Pacif.  Rep.  666.  furnish  lamps.   This  proposition  was 

1  The  directors  of  a  railway  com-  written  on  the  company's  business 

pany  voted  without  authority  to  pay  paper,  and  signed  "B.,  Qen'l  Agent.** 

their  president  a  salary,  and  at  a  sub-  R  placed  the  lamps  in  the  factory, 

sequent  meeting  assumed  to  author-  and,  at  appellee^s  request,  furnished, 

isse  him  to  issue  and  negotiate  the  on  the  same  paper,  a  memorandum 

company's  notes  in  payment  thereof,  that,  if  the  lamps  were  not  satisfao- 

Some  of  these  notes  passed  into  the  tory  after  a  yeaj^s  trial,  **  I  will  ptnw 

hands  of  bona  fide  purchasers^  and  chase   them   back   at   half  price,** 

thereupon  the  company  brought  suit  signed,    ''B.,    Gton'l    Agent."    The 

against  its  president  and  directors  price  was  paid  by  check  to  the  com- 

for  the  value  of  the  notes  issued,  pany.  B.  was  acting  as  sole  manager 

Upon  these  facts  and  because  of  the  and  so  advertised  himself,  using  the 

injury  done  by  the  apparent  author-  company's  wood-cut.    A  diange 

Ity  to  n^;otiate,  and  thus  to  convert  made  afterwards,  but  no  notioe 

its  void  notes  into  valid  obligations,  given  to  the  public.    The  company 

and  by  the   actual   negotiation  of  requested  of  appellee  the  privilege 

some    of  them,  the   company  can  of  inspecting  the  lamps.    The  lamps 

maintain  an  action  against  the  di-  failing  to  work,  appellee  applied  to 

rectors   who   voted    to   confer    the  the  president,  who  promised  to  ar- 

power,   without   any  allegation   of  range  the  matter,  but  soon  wrote, 

payment  of  the  notes  or  of  actual  refusing  to  interfere,  as  it  was  B.'s 

loss.     Modifying  45  Hun,  5W.    Met-  contract    The  evidence  was  held  to 

ropolitan  Ry.  Co.  v.  Kneeland,  (N.  Y.  be  snificient  to  justify  a  submission 

1890)  24  N.  E.  Rep.  381.  to  the  jury,  and  to  sustain  a  finding 

2  Whitaker   v.    Kilroy,    (1888)   70  that  B.  was  authorized  to  make  the 

Mich.  635.  In  Siemens  Regenerative  stipulation  for  the  return  of  pact  of 

Qas-LAOip   Co.    V,  Horstman,   (Pa.  the  price. 

18800  M  ^'  K-  ^^^^  ^^*  ^^  appellee 
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recognized  by  the  members,  may  recover  therefor  from  the 
corporation,  although  express  authority  was  not  conferred  bj 
'  its  trustees.^  Bat  generally  one  who  makes  a  special  contract 
with  the  manager  of  a  corporation  is' bound  to  take  notice  of 
limitations  upon  his  authority.'  Thus  a  corporation  is  not  lia- 
ble for  supplies  furnished  its  superintendent  without  its  aa- 
thority,  where  it  had  previously  adopted  a  by-law  providing 
that  ^*  no  debts  shall  be  contracted  by  any  officer  or  agent  of 
the  company,  nor  any  obligation  created  imposing  any  liability 
on  it,  unless  expressly  authorized  by  a  majority  of  all  the 
members  of  the  board  of  trustees  present  at  any  meeting  of 
said  board,"  even  though  the  seller  of  the  supplies  had  no  act- 
ual notice  of  the  by-law; '  and  a  general  manager  can  not  in- 
dorse the  corporation's  notes  without  authority,*  though  he 
may  receive  potes  so  as  to  make  their  delivery  to  him  valid  if 
by  the  direction  of  the  acting  president.*   The  superintendent 

I'Topeka   Primary   A.    U.    B.  v,  ceived  any  value  for  or  benefit  from 

Martin,  (1888)  89  Kan.  570.  the  indorsement.   Middlesex  County 

'Smith     V.    Ck)-operative    Dress  Bank  v.  Hirsoh  Bros.  Veneer  Manofg 

Assoc.,  13  Daly,  804.  Co.,  (1889)  4  N.  Y.  Supl.  885,  anno- 

s  Bathburn  v.  Snow,  (1889)  22  N.  T.  tated :  S.  0.  24  N.  Y.  St.  Bep.  297. 
St.  Bep.  227.  Especially  is  it  true  'Thus  in  Wbitaker  v.  Kilroy, 
that  a  corporation  wiU  not  be  liable  (1888)  70  Mich.  685,  notes  were  re- 
-wben  the  supplies  were  furnished  by  ceived  by  the  general  manager  in 
the  superintendent  to  be  used  in  im-  the  presence  and  by  the  direction  of 
proving  land  owned  by  himself  and  the  president,  who  though  inform- 
others,  of  which  the  corporation  ing  the  maker  that  the  manager  had 
never  became  the  owner,  and  where  no  authority  to  coUect  money  did 
the  trustees  were  in  a  distant  coun-  not  inform  him  in  whom  that  au- 
try,  and  had  no  knowledge  of  the  thority  was  vested^  and  it  was  held 
transaction,  and  no  express  ratifica-  that  the  delivery  of  the  notes  to  the 
tion  is  shown,  though  the  corpora-  manager  was  under  the  drcum- 
tion  had  agreed  to  take  the  land  in  stances  su£Scient  to  bind  the  com- 
exchange  for  stock  when  the  land  pany.  And  where  the  general  man- 
was  developed,  and  had  furnished  ager  of  a  corporation,  who  was 
the  superintendent  funds  to  be  used  authorized  to  ooUect  its  checks,  eta, 
in  developing  it.  Bathburn  v.  Snow,  presented  a  check  belonging  to  it  to 
<1889)  22  N.  Y.  St.  Bep.  227.  a  bank  for  payment,  and  by  mistake 

4  In  an  action  to  charge  a  corpora-  the  bank  overpaid  him,  it  was  held, 
tion  as  indorser  of  notes  indorsed  in  that  the  corporation  was  liable  for 
its  name  by  "L.  Hirsch,  Manager,"  the  amount  of  the  over-payment 
a  judgment  against  the  corporation  without  regard  to  whether  the  man- 
is  unauthorized,  in  the  absence  of  ager  accounted  to  the  oorporatiou 
evidence  of  Hirsch's  authority,  or  for  the  amount.  Kansas  Lumber 
that  the  notes  related  to  the  corpo-  Co.  v.  Central  Bank,  (1885)  84  Kan. 
ration's  business,  or  that  it  ever  re-  635. 
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may  contract  for  the  corporation  in  certain  cases,^  and  he  may 
release  from  a  contract  he  would  have  had  the  power  to 
make.'  Conversely,  the  novation  of  a  debt  due  from  a  cor- 
poration is  within  the  aathority  of  a  general  agent  having 
power  to  pay  its  debts.'  Where  the  general  manager  enables 
the  owner  of  a  judgment  to  purchase  effects  of  the  corpora- 
tion, at  execution  sale,  for  less  than  their  actual  value,  he  acts 
as  the  agent  of  the  purchaser,  and  his  acts  do  not  bind  the 
company.* 

§  210.  Anthorlty  of  general  managers  to  engage  legal 
and  medical  services. —  When  the  general  manager  of  a  com- 
pany retains  a  practicing  attorney  to  attend  to  legal  business 
for  the  corporation,  it  is  liable  for  the  services  rendered,  un- 
less the  attorney  knew,  or  might  have  known  by  using  ordi* 
nary  diligence,  that  the  manager  had  no  authority  to  retain 
him.'  So  a  general  manager  and  agent  of  a  corporation  must 
be  presumed^  prima  facie  at  least,  to  have  authority  to  direct 
the  issue  of  a  replevin  writ,  for  the  improper  service  of  which 
the  corporation  is  sued.'  The  general  or  managing  local  agent 
of  a  foreign  corporation,  is  not,  however,  an  '^  oflScer  "  who 
may  make  the  affidavit  required  upon  an  application  for 
change  of  venue.^  A  general  manager  and  a  police  inspector, 
whose  duty  it  was  to  proceed  to  the  spot  of  an  accident,  have 
been  held  authorized  to  bind  the  company  for  medical  serv- 
ices, hotel  charges  and  such  other  necessary  expenses  of  pas- 
sengers injured  in  a  railway  accident.'  But  where  the  gen- 
eral manager  of  a  corporation  sends  a  request  to  a  physician 

1  Where  the  president  and  vice-  ^  Welch  v.   Woodruff,    (1889)  81 

president  of  a  corporation  instruct  a  Hun,  637. 

person  to  deal  with  the  superintend-  ^  St.  Louis  &c  R.  Co.  v,  Grove» 

ent,  and   the   corporation   receives  (1888)  89  Elan.  781. 

the  benefit  of   an  oral  agreement  *  Frost  v,  Domestfc  Sewing  lia- 

made  by  him  for  the  corporation,  it  chine  Co.,  (1882)  188  Mass.  668. 

can  not  deny  his  authority  to  act.  ^  Wheeler  &  Wilson  Mannf.  Ox  v. 

Morrell  v.  Long  Island  B.  Ck).,  (1888)  Lawson,  (1883)  67  Wis.  400. 

23  N.  Y.  St  Rep.  80.  <Langan   v.  Great  Western  By. 

'Indianapolis  Bolling-mill  Co.  v.  Co.,  80  L.  T.  N.  S.  178;  Walker  v, 

St.  Louis,  Ft  S.  A;  W.  R.  Co.,  (1887)  Great  Western  Ry.  Co.,  L.  R.  3  Ex. 

120X7.  S.  266.  228;  86  L.  J.  Ex.  128;  Browne  A 

*  Mnlcrone  v,  American  I^imber  Theobald's  Ry«  Law,  108. 
Co.,  (1886)  66  Mich.  622. 
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by  telegram,  signed  in  the  name  of  his  company,  to  attend  an 
employee  wounded  in  a  private  brawl,  he  is  acting  beyond  the 
scope  of  his  authority,  apparent  and  real,  and  the  company  is 
not  liable  to  the  physician.^ 

§  211.  Admissions  and  representations  of  general  man- 
agers.—  A  superintendent's  admissions  of  obligation  do  not 
necessarily  bind  the  company.'  Thus  the  fact  that  a  man- 
ager of  a  corporation  employed  a  surveyor  to  run  at  a  certain 
point  a  boundary  line  between  the  land  of  the  corporation  and 
that  of  an  adjoining  owner  does  not,  in  the  absence  of  any 
evidence  that  the  manager  was  authorized  to  establish  the 
boundary,  bind  the  company  to  acquiesce  in  the  boundary 
thus  established.'  But  it  has  been  held  that  a  railroad  super- 
intendent may  bind  the  company  by  issuing  a  circular,  though 
no  authority  to  do  so  has  been  granted  him  by  the  board  of 
directors;  such  an  act  being  within  the  scope  of  his  general 
duties.^  And  when  in  response  to  a  letter  sent  to  a  railroad 
superintendent,  the  circular  is  received  through  the  mail  in 
an  official  envelope,  addressed  in  the  handwriting  of  the  su- 
perintendent's secretary,  the  presumption  is,  in  the  absenee 
of  rebutting  evidence,  that  it  is  an  ofifer  made  by  the  superin- 
tendent on  behalf  of  the  company.*  The  representations  of 
the  superintendent  of  a  corporation  that  he  has  a  quantity  of 
rice  stored  with  the  company,  together  with  a  special  receipt 
of  the  corporation  signed  by  the  superintendent  acknowledg- 
ing that  it  held  the  rice,  will  not  bind  the  corporation;  but 

1  Dale  V.  Donaldson  Lumber  Co.,  '  Hartford  Iron  Min.  Ga  v.  Gam- 

(1887)  48  Ark.  188.  bria  Min,  Co.,  (Mioh.  ISOO)  45  N.  W. 

>The  declarations  of   a  superin-  Rep.  351. 
tendent  of  a  company  which  has  *  Central  Railroad  &  Banking  Co. 
offered  a  reward  for  the  arrest  of  v,  Cheatham,  (1888)  85  Ala.  292»  hold- 
certain  persons,  made  after  the  ar-  iDg  also  that  such  a  circalar,  when 
rest,  and  in  acknowledgment  of  the  headed  with  the  names  of  two  rail- 
obligation  under  the  offer,  are  not  road  companies  and  signed  bj  ihetr 
admissible  where  no  evidence  ap-  saperintendent,  is  the  contract  of 
pears  to  show  his  authority  to  bind  the  companies,  and  not  of  the  super- 
the  company  by  such  admissions,  intendent  personaUy. 
and  the  authority  is  expressly  de-  >  Central  Railroad  &  Banking  Co 
nled.    Blain  v.  Pacific  £z.  Co.,  (1888)  v.  Cheatham,  (1888)  86  AfaL  292. 
68  Tex.  74. 
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where  he  represented  that  another  had  in  store  a  certain 
qaantitj  of  rice,  and  thereby  induced  an  advance  of  money 
npon  a  receipt  by  which  the  corporation  acknowledged  that 
the  rice  was  in  store,  which  receipt  was  signed  by  such  gen- 
eral superintendent,  the  corporation  was  liable.^ 

§  212.  Of  the  treasurer.— The  rule  is  well  settled  that  if 
a  corporation  permit  the  treasurer  to  act  as  its  general  fiscal 
agent,  and  hold  him  out  to  the  public  as  having  the  general 
authority  implied  from  his  official  name  and  character,  and  by 
its  silence  and  acquiescence  suffer  him  to  draw  and  accept 
drafts,  and  to  indorse  notes  payable  to  the  corporation,  it  is 
bound  by  his  acts  within  the  scope  of  such  implied  authority.' 
Accordingly,  drafts  accepted  by  the  treasurer  are  presumed  to 
be  properly  accepted  by  the  corporation;  and  in  an  action 
by  the  holder  on  such  acceptance,  the  burden  of  proof  is  on 
the  defendant  to  show  that  the  plaintiff  is  not  the  bona  fide 
holder.*  The  acceptance  even  of  accommodation  paper  by 
the  treasurer,  will  bind  the  corporation,  as  against  persons 
having  no  notice  of  its  character.^  Under  a  treasurer's  power 
to  make  contracts  for  the  payment  of  money  he  may  compro- 
mise a  disputed  claim.'    But  a  person  acting  as  secretary  and 

1  Flanters'  Rice  MiU  Co.  v.  Olm-  while  on  the  other   hand   it   waa 

Btead,  (Oa.  1887)  8  S.  £.  Bep.  647.  shown  that  banking  houses  like  the 

s  Lester  v.  Webb»  1  Allen,  84.    In  plaintiff  were  in  the  habit  of  lending 

Pago  t7.  Fall  River  W.  &  P.  R  Co.,  it  in  this  manner;  and  it  was  held 

(1887)  81  Fed.  Rep.  257,  the  treasurer  that  the  directors^  by  their  course  of 

of  a  railroad  corporation  for  several  conduct,  had  held  out  their  treasurer 

years  had  been  in  the  habit  of  bor*  to  the  public  as  the  fiscal  agent  of 

rowing    money,  although    without  the  corporation,  and  as  having  au- 

authority,  on  the  notes  of  the  oorpo-  thority  to  make  and  endorse  notes 

ration  signed  by  himself  as  treas-  for  it;  and  that  there  was  nothing 

urer.     Most   of  these   notes   were  in  the  transaction  so  unusual  as  to 

indorsed  by  one  of  the  directors;  have  put  plaintiff  on  inquiry, 

aome,  by  himself  individually.    In  *  Credit  Co.,  Limited,  v.  Howe  Ma- 

an  action  against  the  corporation,  on  chine  Co..  (1887)  64  Conn.  857;  6.  o. 

an  agreement  signed  in  its  behalf  by  1  Am.  St.  Rep.  128. 

the  treasurer,  whereby  a  loan  ob-  ^Credit  Co.,  Limited,  v.  Howe  Ma- 

tained  from  a  banking  house  took  chine  Co. ,  (1887)  54  Conn.  857 ;  S.  a 

the  form  of  a  purchase  of  exchange  1  Am.  St.  Rep.  128. 

on  London,  it  appeared  that  railroad  ^  Qafford  v.  American  Mortgage  ft 

corporations  were  not  in  the  habit  Invest.  Co.,  (Iowa,  1889)  42  N«  W. 

of  borrowing  money  in  this  mode,  Rep.  550. 
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treasurer  has  no  implied  authority  to  release,  without  consid- 
eratioD,  one  of  several  makers  of  a  note  owned  by  the  corpo- 
ration from  his  liability  thereon.^  And  so  it  is  no  defense,  in 
q,n  action  by  a  corporation  on  a  note  given  in  renewal  of  an 
other  note,  to  show  that  it  was  given  by  defendant  under 
agreement  with  the  secretary  and  treasurer  of  the  corporation 
that  defendant  would  not  be  called  upon  to  pay  it,  without 
proof  of  power  in  the  secretary  and  treasurer  to  make  such 
agreement.* 

§  218.  The  treasurer's  authority  to  borrow  and  give  se- 
curity.—  The  treasurer  of  a  savings  bank  is  not,  virtute  officii^ 
inve^ted  with  the  power  of  borrowing  money  for  the  institu- 
tion, and  giving  its  notes  therefor.'    Neither  has  the  treasurer 

1  MoBhannan  Land  &   L.  Co.  v.  coupon  bonds  pajrable  to  bearer,  be- 

Sloan,  (Pa.  1887)  7  Atlan.  Bep.  103.  longing  to  his  bank  as  collateral  se- 

'Moebannan  Land  &  Lumber  Co.  curity   for   the    money   advanced, 

V.  Sloan,  (Pa.  1887)  7  Atlan.  Bep.  which  was  not  received  by  the  bank, 

102.      One   who   was  book-keeper,  but  applied  by  the  treasurer  to  hu 

cashier,  and  corresponding  clerk  of  personal  uses.    It  waa  decided  in  an 

a  lumber  company  called   upon  a  action  of  trover  for  the  bonds  by  the 

customer  to  collect  a  bill  for  lumber,  savings  bank,  that  the    bank  dis- 

and    was    refused;    the     customer  oounting  the  notes,  in  dealing  with 

claiming  damages  for  failure  to  ship  the  treasurer  of  the  savings  bank, 

lumber  in  fulfillment  of  a  previous  dealt  with  one  whose  authority  was 

order.    He  then  offered  to  ship  a  defined  by  the  charter  of  the  bank 

car-load,  which,  if  satisfactory,  was  of  which  he  was  an  officer,  and  by 

to  be  the  basis  of  an  order,  and,  if  common   usage,  and  assumed  the 

unsatisfactory,  he  agreed  to  make  risk,  should  the  pledge  prove  unau- 

no  charge  therefor,  and  cancel  the  thorized.    Fifth  Ward  Sav.  Bank  v, 

former  bill.     Under  these  circum-  First  Nat.  Bank,  (1887)  48  N.  J.  518. 

stances,  and  the  charter  and  by-laws  In  a  suit  agaii^st  a  treasurer  of  a 

of  the  company  not  defining  the  du-  company  for  misappropriating  funds, 

ties  of  a  cashier,  and  no  evidence  of  where  it  appears  that  he  had  made 

usage  being  given,  the  agreement  an  official  report  of  moneys  in  his 

was  unauthorized,  and  did  not  bind  hands,  which  was  largely  in  excess 

the  company.    Delta  Lumber  Co.  v.  of  the  amounts  sued  for,  evidence 

WiUiams,  (1889)  68  Mich.  261.  that,  about  the  time  of  the  report, 

*  Fifth  Ward  Sav.  Bank  v.  First  he   was    endeavoring    to    borrow 

Nat.  Bank,  (1887)  48  N.  J.  518.  Here,  money,  to  pay  benefits  in  the  asso- 

a  treasurer  of  a  savings  bank,  with-  ciation,  is  inadmissiUe  to  contradict 

out  authority,  signed  two  notes  of  the  report,  as  the  act  of  borrowing 

his  bank  as  treasurer,  and  discounted  the  money  was  not  in  the  course  of  his 

them  at  another    bank,  and  also,  official  duty.    Screwmen's  Ben.  As- 

without  authority,  pledged  coiain  soa  v^  Smith,  (1888)  70  Tex.  168. 
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of  a  company  engaged  in  the  bnsiness  of  operating  water, 
works,  by  virtue  of  his  office,  any  implied  authority  to  borrow 
money .^  Upon  the  same  principle  a  corporation  will  not  be 
bound  upon  such  notes,  especially  when  tainted  with  fraud.' 
Nor  has  the  superintendent  and  treasurer  of  a  corporation  any 
authority  to  mortgage  its  property  or  to  confess  judgment 
against  it  from  the  fact  that  he  is  in  the  habit  of  borrowing 
money  for  the  use  of  the  corporation.' 

§  2 1 4.  Liability  of  the  company  and  of  the  treasurer  for 
his  ft-andalent  acts, — The  treasurer  may  make  the  corpora- 

iThe  corporation  provided  for  aU  a  bona  fide  holder.  Wahlig  v.  Stand- 
its  obUgationB  by  the  issne  of  bonds,  ard Pump  Manuf  g  Co.,  (1800) 9  N.  Y. 
Parties,  among  whom  was  its  treas-  SupL  789.  And  in  an  action  against  a 
nrer,  became  possessed  of  these  bonds  corporation  on  a  promissory  note,  it 
hy  agreeing  to  pay  the  debts  of  the  appeared  that  the  note  had  been  given 
company.  To  discharge  the  personal  by  its  treasurer  for  money  borrowed, 
liability  thus  incurred  the  treasurer  ostensibly  for  the  corporation,  and 
discounted  notes  of  the  company  was  signed,  in  the  corporate  name, 
made  by  him  without  its  authority  by  him,  as  such  treasurer.  The  by- 
or  knowledge,  or  that  of  its  officers,  laws  of  the  defendant  provided  that 
It  was  held  that  this  did  not  warrant  a  all  notes  should  be  signed  by  the 
finding  that  the  proceeds  of  the  notes  treasurer  and  countersigned  by  the 
went  to  the  benefit  of  the  company,  president ;  but  of  this  plaintiff  was 
so  as  to  create, a  liability  on  its  part  ignorant.  The  treasurer  had  never 
for  the  acts  of  its  treasurer  in  sub-  been  authorized  to  borrow  money 
sequently  issuing  its  notes  for  his  for  the  defendant,  nor  to  sign  any 
own  benefit.  First  Nat.  Bank  v.  notes  in  its  behalf,  nor  had  the  de- 
Council  Bluffs  City  Water  Works  fendant  ever  represented  that  he  had 
Co.,  (1890)  9  N.  Y.  Supl.  869.  such  authority.    Plaintiff  could  not 

*  A  negotiable  note  indorsed  in  the  recover  on  the  note  although  it  ap- 

name  of  a  manufacturing  corpora-  pears  that   money  borrowed   from 

tion  by  the  treasurer,  for  the  accom-  plaintiff  by  the  treasurer  of  a  corpo- 

modation  of  the  maker,  cannot  be  ration  on  a  note  given  by  him  with- 

enforced    against   the    corporation  out  authority  was  used  to  pay  the 

where  the  note  did  not  concern  any  debts  of  the  corporation,  but  that 

business    of  the    corporation,   and  the  treasurer,  being  a  defaulter,  had 

there  was  no  by-law  or  resolution  borrowed  the  money  to  cover  up  his 

authorizing  the  treasurer  to  indorse  shortage ;  nor  could  he  recover  the 

negotiable  paper,  or  any  proof  of  a  amount  thus  borrowed  under  a  count 

recognized    course    of   business  by  for  money  had  and  received.    Craft 

which  the  treasurer  was  held  out  as  v.  South  Boston  R  Co.,  (Mass.  1890) 

posseBsing  such  powe^f  or  any  evi-  22  N.  E.  Rep.  920. 

dence  that  the  corporation  ratified  *  Stokes  v.  New  Jersey  Pottery  Ca* 

the  aet,  or  derived  aiiy  benefit  from  46  N.  J.  287. 
it,  though  the  note  is  in  the  hand  of 
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tioQ  liable  for  a  deposit  which  he  receives  and  appropriates.' 
The  treasurer  of  a  corporation  is  responsible  to  the  company 
for  the  amount  he  receives  where  he  fraud alently  issued  stock 
in  excess  of  the  amount  authorized  to  be  issued,  and  converted 
the  proceeds  from  the  sale  thereof  to  his  own  use,  the  stock, 
in  the  course  of  time,  having  become  so  intermingled  with 
the  lawful  stock  of  the  corporation  as  to  be  indistinguishable 
from  it,  and  the  corporation  being  obliged  to  accept  it  as 
legal  stock.^  When  the  treasurer  of  a  savings  bank  who  had 
been  authorized  by  a  vote  of  the  trustees  to  discharge  and 
release  mortgages,  fraudulently  interpolated  in  the  record  of 
the  vote  the  word  "  assign  "  between  the  words  "  discharge  ** 
and  ^^  release,"  it  was  held,  that  as  between  the  bank  and  one 
who,  misled  by  the  record,  took  an  assignment  of  a  mortgage 
for  value  in  good  faith,  the  bank  must  bear  the  loss.'  The 
bond  of  the  treasurer  of  a  private  corporation  is  not  forfeited 
by  his  exposing  property  of  the  corporation  to  be  attached, 
or  by  his  refusal  to  assist  a  collector  by  furnishing  bills  and 
papers,  or  by  seeking  with  others  a  dissolution  of  the  corpo- 
ration.^ 

§215.  Of  the  secretary. — The  secretary  is  not  ord in anly 
a  fiscal  agent  of  the  corporation  nor  empowered  to  bind  it  in 
transactions  of  a  financial  character.  Thus  a  secretary  of  a 
corporation  can  not,  in  the  absence  of  special  authority,  bind 
the  corporation  by  a  '^due  bill"  given  a  stockholder  in  consid- 
eration of  his  surrender  of  his  stock.'^  And  though  a  corpora- 
tion furnishes  its  secretary  with  money  to  pay  its  employees, 
and  an  employee  monthly  delivers  to  the  secretary  receipts  for 
the  month's  salary,  and  leaves  the  money  with  the  secretary, 
the  corporation  is  not  liable  for  the  default  of  the  secretary  in 

^  As  where  an  employee  of  a  oor-  to  the  employee.    GarFon«.  People*^ 

poration  was  accastomed  to  leave  Ry.  Co.,  (1S84)  14  Mo.  App.  490. 

part  of   his  wages  on  deposit  with  'Rutland  R.  Co.  v.  Haven,  (Vr. 

the  treasurer,  the  amount  being  en-  1890)  19  Atlan.  Rep.  769. 

dorsed  on  the  pay-roU,  suppoeiDg  it  *HoIden  v.  Phelps,  (188^  141  Mass. 

was  deposited  with  the  corporation.  456. 

This  practice  was  not  known  to  the  *  Literati  v.  EEeald,  (1885)  141  Mass. 

other  officers,  and  the  treasurer  ap-  836. 

propriated    the  funds,  and  it  was  » Gregory  v.^Lamb,  (1881$  16  Neb. 

held,  that  the  company  was  {liable  205. 
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failing,  afterwards,  to  pay  over  the  amounts.^  So  where  the 
constitutioQ  of  a  building  association  required  the  payment  of 
dues  at  regular  stated  meetings,  it  was  held,  that  the  associa- 
tion was  not  bound  by  payments  made  at  other  times  to  the 
secretary  and  embezzled  by  him.*  Upon  the  same  principle  an 
assignment  of  an  account  for  goods  manufactured  and  sold  by 
a  corporation,  made  in  its  name  by  its  secretary,  who  has  gen- 
eral charge  of  its  letters  and  orders  for  goods,  is  invalid,  in 
the  absence  of  other  proof  of  his  authority  to  make  it*  Bi;it 
where  the  by-laws  of  a  savings  society  required  its  secretary 
to  keep  on  hand  all  the  moneys,  securities,  or  property  re- 
ceived by  him  on  account  of  the  society  until  they  were 
disposed  of  by  direction  of  the  board  of  directors,  and  that 
he  should  not  use,  lend,  exchange,  or  otherwise  dispose  of 
them,  these  provisions  were  considered  to  have  entered  into 
the  contract  of  the  sureties,  arfd  they  were  held  liable  for 
all  moneys  received  by  him  on  account  of  the  society,  and 
not  merely  for  such  as  he  was  required  as  secretary  to  col- 
lect.* The  secretary  may,  however,  bind  the  company  by 
declarations  as  to  facts  properly  within  his  knowledge  as  cus- 
todian of  the  company's  book.  Thus,  where  the  secretary  of 
a  corporation,  having  told  a  purchaser  of  some  land  on  which 
the  corporation  held  a  mortgage  what  amount  was  required 
to  release  his  land,  having  directed  him  to  pay  that  amount 
to  the  corporation's  solicitor,  the  payment  of  that  amount 
to  the  solicitor  was  held  to  extinguish  the  mortgage  as  to 
the  land.*     When  the  statute  requires  the  officer  having 

I 

1  Gardners.  Omnibus R.  Co., (1888)  solute  owner  of  the  certificate,  or 

63  Cal.  326.  tried  to  pledge  the  COTporation's  in- 

3  Morrow   v,    James,    4   Mackey,  terest  therein.    Upon  this  state  of 

-(D.  C;  50.    In  a  recent  case  an  in-  facts  the  court  refused  to  entertain 

formation  charged   defendant,  the  the  presumption  that  he  attempted 

secretary  of  a  corporation,  with  em-  to  pledge  more  than  his  own  inter- 

bezzling  a  certificate  of  stock  issued  est,  and  it  was  held  that  a  convic- 

to  him,  which  he  had  deposited  with  tion  could  not  be  sustained.    State 

the  corporation  as  security  for  such  v.  Williamson,  (1889)  74  Wis.  268. 

stock,  and  of  which,  as  secretary,  he  *  Read  v.  Buffum,  (1889)  79  Cal.  77. 

had  possession.   It  appeared  that  de-  *  Humboldt  8av.  Sc  Loan  Soc.  v. 

fendant  had  deposited  the  certificate  Wennerhold,  (Cat.  1890),  23  Pacif. 

wi^  a  bank  as  security  for  his  indi-  Rep.  920. 

▼idual  note,  but  there  was  no  evi-  ^Kilpatrick  v.  Home  Building  A 

dence  that  he  claimed  to  be  the  ab-  Loan  Assoc.,  (1888)  119  Pa.  St.  80. 
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charge  of  corporate  books  to  furnish  the  names  of  the  share- 
holders on  demand  of  a  civil  officer  holding  an  execution 
against  the  corporation,  the  demand  must  be  made  before  the 
court  will  order  the  names  to  be  furnished.^  With  respect  to 
the  term  of  office  of  the'  secretary  and  the  liability  of  his 
bondsmen,  it  has  been  held  in  a  recent  case  as  to  the  secretary 
of  a  savings  society  that  although  he  was  chosen  by  the  di* 
rectors,  the  tenure  of  his  office  did  not  depend  on  their  official 
term,  which  was  one  year;  but  that  as  they  were  authorized 
by  the  by-laws  to  fix  his  term  of  office,  and  to]  summarily  dis- 
miss him,  they  could,  by  electing  him  once,  without  further 
action,  continue  him  in  office  indefinitely,  and  during  that 
time  his  sureties  were  liable.' 

§  216.  Of  pastors  of  churchesr— The  right  to  preach  the 
gospel  to  all  who  choose  to  listen  is  free  to  every  citizen,  but 
the  right  to  preach  it  as  a  clergyman  of  an  organized  church 
with  established  doctrines  and  forms  of  worshin,  is  limited  bv 
the  will  of  the  church,  and  when  a  minister  enters  a  church 
he  becomes  bound  by  the  rules  and  subject  to  the  ecclesias- 
tical government  of  the  body.'  Accordingly,  where  the  trustees 
insist  on  maintaining  a  minister  who  has  been  deposed  by  the 

1  Cleveland  BoUing  MUl  Go.  v.  the  books,  even  if  the  directOTS 
Texas  &  St.  Louis  Ry.  Co.,  (1884)  28  shoald  order  him  to  do  so,**  is  ad- 
Fed.  Rep.  720.  Under  the  Vermont  missible;  also  his  statement  to 
General  Statute,  oh.  86,  sections  7, 8,  plaintiff's  attorney,  after  the  de- 
18,  a  stockholder  of  a  corporation  mand,  that  *'  when  he  got  ready  to 
may  maintain  an  action  against  its  show  the  books  he  would  let  him 
derk  or  recording  officer  for  wilfully  know."  And  the  ledger,  containing 
neglecting  or  refusing  to  exhibit  its  debits  of  assessments  and  credits  of 
records.  In  such  case  the  county  payments  thereon,  is  admissible  in 
court  has  jurisdiction;  the  measure  connection  with  testimony  tending 
of  damage  is  (10  for  each  day  dur-  to  show  that  it  was  in  defendant's 
ing  which  the  refusal  continued,  custody  at  the  time  of  the  demand^ 
Stock  bookl  and  transfer  books  are  and  that  he  made  and  kept  the  en- 
within  the  meaning  of  the  act  The  tries.  Lewis  v.  Brainerd,  (1881)  58 
declaration  must  allege  the  request  Vt.  519. 

to  have  been  made  at  defendant's  '  Humboldt  8av.  &  Loan  Soc  v. 

office.    Lewis  v.  Brainerd,  (1881)  58  Wennerhold,  (CaL   1890)  22   Pacif. 

Vt.  510 ;  Vt.  Gen.  St  ch.  86,  g§  7.  8,  Rep.  920. 

18.    In  such  an  action,  the  declara-  '  Chase  v,  Cheney,  68  BL  609;  &  a 

tion  of  defendant,  shortly  before  the  10  Am.  L.  Beg.  296. 
demand,  that  he  *'  would  not  show 
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denominatioQ  for  ansoundness  in  faith  and  doctrine,  members 
of  the  society  may  invoke  the  aid  of  a  court  of  equity.^  And 
where  a  pastor  has  been  dismissed  by  a  majority  of  the  church 
he  may  be  enjoined  from  usurping  the  office  and  from  mak- 
ing nse  of  the  meeting-house.'  Conversely,  it  has  been  held 
that  where  the  trustees  of  a  Methodist  Episcopal  church,  with- 
out right,  but  according  to  the  wish  of  a  majority  of  the 
members,  close  the  church  against  the  duly  appointed  preacher, 
they  may  be  restrained  by  injunction.*  The  vestrynpen  of  the 
parish  of  a  Protestant  Episcopal  church  can  not  indirectly  re- 
move a  rector  canonically  elected,  by  reducing  his  salary  as 
fixed  at  the  time  of  his  election.^  Where  the  provisions  of  a 
statute  prescribe  the  method  of  fixing  a  minister's  salary,  as  to 
corporations  organized  under  the  act,  a  prohibition  of  any 
other  method  is  implied;  an  action,  therefore,  cannot  be  main- 
tained by  a  minister  of  a  Methodist  Episcopal  church  to  re- 
cover a  salary  fixed  by  the  quarterly  conference,  neither  the 
statute  nor  the  rules  and  regulations  of  the  denomination  rec- 
ognizing such  method.^  Where  a  Eomish  priest  is  subject  to 
removal  at  the  pleasure  of  the  bishop  having  charge  over  him, 
he  is  not  entitled  to  a  notice  to  quit  the  parsonage  of  the  par- 
ish over  which  he  had  charge,  under  a  statute  requiring  a 
notice  from  landlord  to  tenant.  The  relationship,  in  such  case, 
of  the  priest  and  bishop,  is  that  of  master  and  servant,  and  not 
that  of  landlord  and  tenant.* 

il^ham  V.  FuUager,  li'  Abb.   N.  SN.  Y.  Laws  1818,  oh.  eO,  g  48; 

Cas,  868.  Landers   v.  Frank   Stareet  Charch, 

.   'Hatdhett  v.  Mt.  Pleasant  Baptist  (1884)  97  N.  Y.  119,  reversing  s.  a  1ft 

Church,  (1885)  46  Ark.  291.  Han.  840. 

^Whiteoar  v.  Michenor,  (1888)  87  «Chatardv.  O'Donovan,  (1882)  80 

N.  J.  Eq.  6.  Ind.  20;   8.  a   1  Am.  L.  Beg.  461, 

« Bird  V.  St  Mark'sJ  Church,  (1888)  (1882). 
62  Iowa,  667. 
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§  217.  Introductory. —  The  power  to  have  a  board  of  di- 
rectors is  inherent  in  all  private  corporations.  No  special 
power  need  be  conferred  by  statute,'  although  the  common 
law  in  this  respect  has  been  frequently  embodied  in  general 
statutes  relating  to  corporate  bodies,'  which  generally  pre- 
scribe also  the  number  of  directors  or  trustees  to  whom  the 
corporate  management  shall  be  committed.'    Provision  has 


iHurlbut  V.  Marshall*  (1884)  62 
Wis.  590. 

«-EJ.  g.  N.  Y.  Laws  of  1860,  ch.  140, 
§  5,  relating  to  railway  companies ; 
N.  Y.  Laws  of  1875,  ch.  611,  §  6,  the 
Business  Corporation  Act  of  that 
State.  It  is  provided  by  New  Hamp- 
shire Qen.  St.  ch.  184,  §  8,  that  the 
business  of  every  dividend-paying 
corporation  "shall  be  managed  by 
the  directors  thereof,  subject  to  the 
by-laws  and  votes  of  the  corporation, 
and  under  their  direction  by  such 
officers  and  agents  as  shall  be  duly 
appointed  by  the  directors  or  by  the 
corporation."    It  is  held  under  this 


act  that  the  corporation  can  not  join, 
another  officer  with  the  directors. 
Charlestown  Boot  &   Shoe   Co.  r. 
Dunsmore,  (1884)  60  N.  H.  85. 

*Thu8  the  Manufacturing  Corpo- 
rations Act  of  Now  York  fixes  the 
number  of  directors  at  not  less  than 
three  nor  more  than  nine.  N.  Y.  Laws 
of  1848,  ch.  40,  §  8.  The  number 
of  trustees  under  the  act  of  1865, 
can  not  exceed  thirteen,  and  can 
not  be  less  than  three ;  under  the  act 
of  1875  there  can  not  be  more  than 
twenty,  nor  less  than  five.  Snyder's 
Club  Soc.  &  Assoc.  Laws,  (1881)  1. 
And  the  board  of  directors  of  corpo- 
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Also  been  made  by  statute  for  reducing  the  number  of  trust- 
ees.^ As  a  rule,  all  corporate  business  must  be  carried  on  bj 
the  agency,  and  under  the  administration,  supervision  and 
management  of  those  officers  whom  the  stockholders  elect  for 
that  purpose.^  So  such  power  extends  to  a  board  of  manage- 
ment by  whatever  name  it  may  be  called,  whether  board  of 

rations  formed  under  the  General  lished,  signed  by  a  majority  of  the 
Railroad  Act  of  that  State,  consists  trustees  of  a  corporation,  containing 
of  thirteen  members.  N.  Y.  Laws  certain  statements  relative  to  its 
of  1850»  ch.  140,  §  6,  A  provision  financial  condition,  and  imposes  a 
in  a  railroad  company's  articles  of  penalty  on  the  trustees  for  non-com- 
association,  that  the  total  length  of  pliance.  Laws  1860,  ch.  369,  as 
the  road  *' and  its  branches  "  shaU  amended  by  Laws  1878,  ch.  816,  pro- 
be thirty -five  mUes,  is  not  evidence  vides  that  the  majority  of  the  trust- 
that  its  main  route  exceeds  fifteen  ees  of  any  corporation  may  reduce 
miles ;  and,  in  the  absence  of  other  the  number  of  trustees  by  signing  a 
proof,  a  reduction  of  the  directors  certificate  declaring  what  number 
from  thirteen  to  seven  in  number,  shaU  constitute  the  board,  copies  of 
under  Laws  N.  Y.  1864,  ch.  582,  g  8,  which  shaU  be  filed  with  the  Secre- 
authorizing  such  action  by  *'any  tary  of  State,  eta  Under  these  acts 
railroad  company  whose  main  route  it  was  held  where  a  corporation  had, 
does  not  exceed  fifteen  miles,**  will  by  its  certificate  of  incorporation, 
be  presumed  to  be  regular.  Beards-  twelve  trustees;  and  vacancies  oo- 
ley  V.  Johnson,  (1890)  24  N.  K  Rep.  curring,  the  remaining  trustees  de- 
880.  Except  in  the  case  of  roads  termined  to  reduce  the  number  of 
not  exceeding  twenty  .miles  in  trustees  to  nine,  but  no  certificate 
length  which  may  have  but  seven,  of  the  reduction  was  made,  as  pro- 
N.  Y.  Laws  of  1864,  ch.  682,  vided  by  the  act ;  and  a  majority  of 
g  8,  as  amended  by  Laws  of  1888,  the  nine  elected  thereafter  signed 
ch.  46.  But  in  England  it  is  enacted  reports  complying  with  the  statute 
that  where  the  company  is  author-  first  mentioned,  the  reports  being 
ized  by  the  special  act  of  incorpora-  honestly  designed  to  conform  to  the 
tion  to  increase  or  to  reduce  the  law,  and  not  intended  to  deceive 
number  of  the  directors,  it  may,  any  one,  that  the  law  authorizing 
from  time  to  time,  in  general  meet-  the  reduction  was  substantially  com- 
ing, after  due  notice  for  that  pur-  plied  with,  and  that,  therefore,  a 
pose,  increase  or  reduce  the  number  majority  of  the  trustees  had  signed 
of  the  directors  within  the  prescribed  the  reports  within  the  meaning  of 
limits,  if  any,  and  may  determine  the  law.  Wallace  &  Sons  v.  Walse, 
the  order  of  rotation  in  which  such  (1889)  5  N.  Y.  Supl.  861. 
reduced  or  increased  number  shall  >"  Directors  of  Ck>rporations,'*  by 
go  out  of  office,  and  what  number  Joseph  A.  Joyce,  19  cient.  L.  J.  806, 
shall  be  a  quorum  at  their  meetings,  citing  Oass  v.  Manchester  &c,  Co., 
8  Vict  ch.  16,  g  82.  (U.  a  O.  C.  Pa.  1881)  18  The  Re- 
^Laws  N.  Y.  1848,  ch.  40,  g  12,  as  porter,  167;  Morse  on  Banks  and 
amended  by  laws  1876,  ch.  610,  re-  Banking,  90. 
quires  an  annual  report  to  be  pub- 
24 
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trustees,  vestry,  executive  committee  or  what  not.  This  in- 
herent  function  of  companies  is  the  representative  principle 
mnder  which  their  chosen  managi  ng  bodies,  are,  in  law,  held 
to  represent  the  company  or  organization  in  all  acts  done  in 
conformity  to  the  by-laws  and  rules  of  the  company  respect- 
ing their  office.  In  the  absence  of  charter  or  statutory  regu- 
lation thereof,  the  shareholders  may  in  the  by-laws  adopted 
by  them,  prescribe  the  qualifications  of  the  managing  board.^ 
There  is  no  authority,  however,  in  the  board  itself  to  pre- 
scribe the  qualifications  of  its  members.' 

§  SIS.  Managing  boards  of  voluntary  associations.— In 

this  respect  the  managing  boards  of  voluntary  and  unincorpo- 
rated companies  are  treated  by  the  courts  exactly  as  are  regu- 
lar boards  of  incorporated  companies  chosen  in  conformity  to 
the  requirements  of  the  statutes  under  which  their  company 
is  incorporated.*  A  club  generally  consists  of  trustees,  in 
whom  the  property  of  the  club  is  vested  in  trust  for  the  mem- 
bers for  the  time  being;  a  committee,  who  manage  theaflfairs 
of  the  club;  and>the  ordinary  members/  The  powers  of  the 
committee  vary  in  different  clubs.  Their  ordinary  duties  are 
to  select,  look  after,  and  dismiss  the  servants;  see  that  the 
furniture,  provisions,  books,  papers,  and  the  like  required  by 
the  members  are  duly  furnished;  and  generally  to  superintend 
the  domestic  arrangements  of  the  club.  These  duties  mainly 
bring  them  into  contact  with  persons  outside  the  club,  except 
in  so  far  as  it  is  their  duty  to  attend  to  all  complaints  and 
suggestions  of  members  in  regard  to  internal  arrangements.^ 
The  house-committee  of  a  club  may  bind  the  club  by  their 
contracts  and  representations.  Thus  where  the  board  of  man- 
agement of  a  club  was  authorized  by  the  by-laws  to  make  all 
necessary  contracts  and  regulations,  and  the  officers  of  the 
club,  acting  under  a  resolution  of  the  board  of  management, 
contracted  to  lease  the  club-house  to  one  who  agreed  to  main- 
tain a  restaurant  for  the  exclusive  use  of  the  members  and 

1  People   V.   Northern   B.  Co.,  42  Hamilton's  Case,  L.  B.  8  Ch.  548. 

N.   Y.   217;   Cammayer   v.  United  '*' Directors  of  Corporations,"  by 

Church,  2  Sandf.  Ch.  186.  Joseph  A.  Joyce,  19  Cent.  L.  J.  305. 

>  In  re  British  Provident  Life  &c.  ^  Leach's  Club  Cases,  16. 

Assoc.,  6  Ch.   Div.  806.    Cf.  Lord  &  Leach*8  Club  Cases^  1^ 
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tbeir  guests,  subject  to  the  approval  of  the  house-committee^ 
it  was  held  that  the  caterer  might  recover  for  refreshments 
furnished  to  guests  of  the  club  at  the  request  of  members  of 
the  house-committee.^  Bat  the  most  important  part  of  the 
duties  of  the  managing  board,  and  that  which  has  most  of  all 
brought  clubs  under  judicial  notice,  is  that  of  enforcing  the 
rules  and  maintaining  the  harmony  of  the  club,  and  of  sitting 
in  judgment  on  the  conduct  of  any  member  who  is  alleged  to 
have  infringed  the  rules  or  interrupted  that  harmony.* 

§  2 1 9.  Managing  boards  of  churehes. —  The  temporal  af- 
fairs of  churches  and  religious  societies  are  managed  by  boards 
of  trustees  variously  composed  and  designated  under  the  sev- 
eral acts  providing  for  their  incorporation.*  The  trustees  of 
a  church  may  assign  seats,  and  forcibly  remove  one  from  a 
seat  occupied  without  authority.^  A  note  signed  by  the  trust* 
ees  individually  may  bind  the  church.^  They  must  act,  how- 
ever, as  a  board,  and  even  a  majority  of  them  can  not  bind 
the  corporation  by  signing  notes  not  authorized  at  a  regular 
meeting.*  As  the  directors  of  companies  having  capital  stock 
must  be  the  owners  of  shares,  so  the  trustees  of  religious  soci- 
eties must  be  members  thereof.  And  under  an  act  requiring 
the  place  of  a  trustee  who  has  ceased  to  be  a  member  of  the 
society  to  be  declared  vacant,  the  court  may  enjoin  his  further 
actsJ  The  New  York  statute  provides  a  mode  by  which  the 
question  of  who  are  the  rightful  trustees  of  a  religious  corpo- 
ration may  be  determined.  The  question  can  not  be  settled 
in  an  action  of  ejectment.*  In  Michigan  on  the  question  of 
the  election  of  a  deacon,  the  decision  of  the  religious  associa- 
tion is  final.    Nor  is  the  case  altered  by  the  fact  that  the  stat- 

1  DeUer  v.  Staten  Island  Athletic  held,  that  the  obligation  was  of  the 
dub,  (1890)  0  N.  Y.  Supl.  876.  church,  and  the   church   premises 

2  Leach's  Club  Cases,  15.  might  be  sold  to  pay  it.    Bushong  v, 

3  For  these  acts  vide  supra,  §  10.  Taylor,  (1884)  82  Mo.  660. 

4  Sheldon  r.  Vail,  (1882)  28  Hun,  «  People's  Bank  v.  St.  Anthony's 
354.  R-  C.  Church,  80  Hun,  408. 

^  Where  a  note  given  by  the  trust-  "*  First     Reformed     Presbyterian 

ees  of  a  Methodist  Episcopal  Church  CHiurch  v.  Bowden,  10  Abb.  N.  Cas.  1 ; 

to  raise  money  to  build  a  church  N.  Y.  Laws  1813,  ch.  60,  §  3. 

was  signed 'by  them   individually  >  Concord  Society  v.  Stanton,  (1885) 

without  any  official  designation,  so  38  Hun,  !• 
tlial  it  might  be  n^otiated,  it  was 
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director  may  go  upon  the  market  and  purchase  their  qoalifi 
cation  shares,  and  are  not  bound  to  take  them  of  the  company 
itself.' 

§221.  A  portion  of  the  directors  must  be  residents.- 

There  are  provisions  in  the  constitutions  and  statutes  of  sev- 
eral of  the  American  States  requiring  that  a  certain  proportion 
of  the  directors  or  trustees  of  corporations  shall  be  residents 
of  the  State  from  which  they  derive  their  corporate  existence.* 
In  the  absence  of  a  requirement  of  this  nature,  however,  there 
is  no  principle  of  common  law  imposing  that  qualification.' 
A  statutory  provision  by  which  a  minority  of  the  directors  of 
a  railway  company  are  allowed  to  reside  without  the  State 
will  apply  equally  as  well  to  a  company  owning  a  very  short 
line,  which  they  operate  for  their  own  private  purposes,  as  to 
a  company  owning  a  more  extended  line,  operated  in  the  in- 
terest of  the  public.^  And  these  provisions  do  not  apply  to 
domestic  railroads  consolidated  with  railroads  in  other  States.' 

§  222.  Unqualified  directors. — Yotes  cast  for  a  candidate 
who  is  disqualified  for  the  oflSce,  will  not  be  thrown  away,  so 
as  to  make  the  election  fall  on  a  candidate  having  a  minority  of 
votes,  unless  the  electors  casting  those  votes  had  knowledge 
of  the  facts.*  And  a  corporation  acquiescing  in  the  election 
of  a  person  who  is  not  qualified  to  hold  the  oflSce  of  director 

on  of  a  corporation  shall  be  elected  ruth*B  Case,   L.  R  20  Eq.  606;  In 

from  the  shareholders,  and  a  provis-  re  Peninsular  Bank,  (1863)  Anstin's 

ion  in  the  by-laws  that  transfers  of  Case,  L.  R  2  Eq.  485.    Contra,  Fow- 

shares  shall  be  made  only  on  the  cor-  leFs  Case,  L.  R  14  Eq.  816 ;  Hay- 

porate  books,  and  that  for  a  desig-  ward's  Case,  L.  R  18  Eq.  80.    QT. 

nated  time  before  the  annual  meet-  Hamley's  Case,  5  Ch,  Div.  705. 

ing  the  transfer  book  shall  be  closed,  ^E.  g,  Ul.  Const  (1870)  art  zi, 

it  has  been  held  that  although  the  §  11;  N.  Y.  Laws  of  1848,  ch.  40.  §3; 

privilege  of  voting  or  of  receiving  Cal.  Civ.  Code,  g  285,    Cf,  Ohio  & 

dividends  may  be  denied  a  purchaser  M.  Ry.  Co.  v.  People,  (1888)  123  III 

of  shares,  who  has  not  procured  his  467 ;  State  v.  Smith,  (1887)  15  Oregon, 

transfer  to  be  recorded,  yet  that  he  98. 

is  eligible  to  the  office  of  director.  '  Kerohner  v.  Gtettys,  18  S.  C.  62t 

State  v.  Smith,  15  Oregon,  98.  <  State  v.  Smith,  (1887)  15  Oregon, 

1  State  V.  Leete,  16  Nev.  242;  Jen-  98. 

ner*s  Case,  7  Ch.  Div.  182;  Dent's  AQhio  &  M.  By.  Ca  v.  People, 

&  Forbes'  Case,  L.   R   8  Ch.   768;  (1888)  123  111.  467. 

Chapman's  Case,  L.  R   2  Eq.  567;  ^In  re  St.  Lawrence  Steamboat 

Brown's  Case,  L.  R.  9  Ch.  102;  Oa-  Co.,  (188!^  44  N.  J.  685. 
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thereby  acknowledges  him  as  o,  ds  facto  officer  and  is  bound 
by  his  acts  and  engagements.^  His  title,  however,  may  be 
contested  and  a  new  election  ordered.'  So  also,  if  after  his 
election  he  sells  the  shares  that  qualify  him  for  the  office,  he 
may  be  removed.'  This  has  been  expressly  provided  by  stat- 
ute in  England.*  But  a  pledge  of  his  qualification  shares  or 
bare  equitable  assignment  thereof,  not  completed  by  notice  to 
the  company,  is  no  ground  for  removal.'  A  director  of  a  cor- 
poration, who  ceases  to  be  a  stockholder  during  the  term  for 
which  he  was  chosen,  but  continues  to  act  as  director,  no  judg- 
ment of  ouster  having  been  pronounced  against  him,  is  a  di- 
rector de  factOy  and  his  acts  are  valid  as  to  third  persons.' 
Sut  in  a  recent  case  in  New  York  it  has  been  held  that  a  di- 
rector who  sells  all  his  stock  and  is  thereafter  superseded  at  a 
special  stockholders'  meeting  held  pursuant  to  notice,  ceases 
to  be  a  director  either  de  jure  or  de  facto^  though  the  by-laws 
provide  that  directors  shall  be  elected  at  the  regular  annual 
meeting;  and  a  judgment  by  default  against  the  company  in 
pursuance  of  service  of  process  on  him  is  a  nullity.^ 

§  223.  Amotion  of  directors. —  Directors  themselves  have 
no  implied  power  to  remove  one  of  their  own  number  from 
office  even  for  cause;  nor  to  exclude  him  from  taking  part  in 
their  proceedings ; '  and  one  whom  they  attempt  to  exclude  is 
entitled  to  an  order  restraining  them  from  so  doing.'  It  has 
been  said  also  that  the  members  of  the  company  have  no  in- 

1  Dispatch  Idne  of  Packets  v,  Bel-  >  Nathan  v.  Tompkins,  (1886)   82 

lamy,  (1841)  12  N.  H.  305.    C/.  East-  Ala.  447 ;  Easterly  v.  Barber.  66  N.  Y. 

erly  v.  Barber,  66  N.  Y.  252;  Grain  263,  Grain  t?.  Easterly,  54  N.  Y.  6711. 

«•  Easterly,  64  N.  Y.  679.   But  under  «  Gompanies  Glauses  Act  of  1846^ 

the  English  Gompanies  Glauses  Act,  8  Vict.  ch.  16,  §  86. 

holding   the   requisite    number   of  >  Gumming  v.  Prescott,  2  Young 

shares  is  a  condition  precedent  to  &  G.  488;  Ex  parte  Littledale,  24 

election  as  director,  and  the  election  L.  J.  Q.  R  9. 

of  one  without  such  qualification  is  *  San  Jos6  Savings  Bank  v.  Sierra 

▼Did.    Jenner's   Gase,  (1877)  7  Ch.  Lumber  Go.,  (1883)  68  Gal.  179. 

Dlv.  182;  following  Hamley's  Gase,  ^Beardsley   v,    Johnson,    (N.    Y. 

5  Ch.  Div.  705 ;  and  Barber's  Gase,  6  1890)  24  N.  E.  Rep.  880 ;  &  a  49  Hun, 

Ch.  Div.  968.  607. 

*In  re  St.  Lawrence  Steamboat  ^  Taylor  on  Oyrporations,  §  660. 

Co.,  (1882)  44  N.  J.  629;  Hamley's  •Pulbrookv.  Richmond  4bc.   Go., 

Case,  5  Gh.  Div.  706;  Barber's  Gase,  (1878)  9  Gh.  Div.  610. 
5  Gh.  Div.  968. 
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herent  power  to  remove  the  directors  from  oflBoe;*  that  their 
election  is  a  contract  between  the  members  and  themselves  that 
they  shall  continue  in  office  throughout  the  term.*  It  would 
certainly  seem  unreasonable,  however^  to  hold  the  members  of 
the  company  to  any  such  implied  engagement  where  the  direct- 
ors have  broken  the  condition  upon  which  it  must  be  presumed 
to  have  been  made  by  failing  faithfully  to  perform  the  duties 
of  their  office.'  Accordingly  it  has  been  held  that  the  power 
of  removal  for  cause  is  incident  to  the  power  of  appointmenti 
even  where  the  tenure  of  office  is  fixed  for  a  definite  period.* 
And  the  court  will  not  interfere  where  the  stockholders,  hav- 
ing power  to  remove  directors  for  reasonable  cause,  have  acted 
upon  a  cause  which  the  court  might  not  have  thought  reason- 
able.^ Kor  on  the  other  hand,  when  the  stockholders  have  the 
power  of  removal,  will  the  court  restrain  the  directors  from 
performing  the  functions  of  their  office.^  The  stockholders 
will  be  left  to  such  remedy  within  the  corporation  as  is  pro- 
vided by  the  charter  or  by-laws.^  Under  the  English  Com- 
panies Clauses  Act  of  1845,  accepting  or  continuing  to  hold 
any  other  place  of  trust  or  profit  under  the  company,  or  being 

1  Imperial  Hydropathic  &c.  Co.  v,  oorporation  to  remove   them  arbi« 

Hampson,  (1882)  28  Ch.  Div.  1,  7;  trarily  before  the  expiration  of  their 

State  V.  Bryce,  (1886)  7  Ohio,  (pt.  2nd)  term  of  office. 

82.  *  Bayless  v.  Orne,  (1840)  Freem.  Ch. 

> There  is  no  doctrine' of  common  161,  176.  Ace,  dicta  in  Burr  v.  Mo- 
law,  and  there  is  no  statutory  pro-  Donald,  (1846)  3  Gratt.  206,  224.  So 
vision  which  enables  you  to  vary  in  Adamantine  Brick  Co.  v,  Wood- 
the  contract  entered  into  between  ruff,  4  MacArthur,  (D.  C.)  318,  it  was 
the  members  that  the  directors  shall  held  that  the  stockholders  of  a  oor- 
hold  office  for  a  given  period  if  that  poration,  in  which  the  general  pub- 
contract  does  not  contain  that  power  lie  has  no  interest,  may  depose  itf 
of  removal.  Imperial  Hydropathic  directors  and  other  officers  without 
&c  Co.  V.  Hampson,  23  Ch.  Div.  1,  7.  notice  and  trial. 

>  Mr.  Taylor  in  §  650  of  his  work  on  >  Inderwick  v,  Snell,  2  Macn.  &  Q» 

Corporations,  very  justly  says  that  217 ;  Browne  &  Theobald's  By.  Jmw, 

it  would  seem  that  for  good  grounds  104. 

the   majority  of  shareholders,  in  a  ^  Hattersley  v.  Earl  of  Sheibume^ 

duly  summoned  meeting  of  the  cor-  10  Week.  Rep.  881. 

poration,   should   be  competent   to  ?  In  Moses  v,  Tompkins,  (1887)  84 

remove  a  director.  At  the  same  time,  Ala.  622,  the  court  refused  to  enjoin 

he  says  that,  in  the  ordinary  case  of  directors  from  acting,  where  to  have 

directors  elected  annually  to  serve  done  so  would  have  been  tantamount 

for  a  year,  there  is  no  power  in  the  to  their  amotion  from  office.    And  it 
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either  directlj  or  indirectly  concerned  in  any  contract  with 
it,  or  participating  in  any  manner  in  the  profits  of  any  work  to 
be  done  for  it,  or  ceasing  at  any  time  to  hold  the  required  num- 
ber of  shares  in  the  company,  vacates  the  office  of  a  director, 
and  it  is  enacted  that  he  shall  thenceforth  cease  from  voting  or 
acting  as  a  director.^  It  would  seem  to  be  self-evident  that 
illegal  acts  by  newly  elected  directors  can  not  operate  to  rein- 
state their  predecessors.^ 

§  234.  Directors  must  act  as  a  board. —  Although  a  di- 
rector, like  any  other  person,  may  be  appointed  by  the  board 
of  directors  to  act  as  their  agent,'  no  single  director  has  au- 
thority by  virtue  of  his  office  to  bind  the  company  by  his  acts 
and  engagements.^  Thus  a  single  director  can  not  sell  the 
bonds  of  his  company  unless  expressly  authorized  to  do  so.^ 
Kor  can  he  bind  his  company  to  responsibility  for  goods  fur- 
nished by  a  merchant  to  an  employee  of  the  company.*  Thus 
a  director  of  a  railroad  company,  though  owning  a  majority 
of  the  stock,  can  not  bind  the  company  by  a  contract  for  the 
construction  of  its  road  way.  Ko  estoppel  arises  against  the 
company,  having  a  contract  with  one  of  its  directors  for 
the  construction  of  a  portion  of  its  road  way,  where  it  had  no 
knowledge  of  the  latter's  contract  in  its  name  with  plaintiffs, 
at  the  time  the  work  sued  for  was  done,  though  it  had  been 
garnisheed  in  a  suit  against  plaintiffs,  and  the  estimates,  fur- 
nished by  the  director's  engineer,  showed  the  work  to  have 
been  done  by  plaintiffs.^    Even  a  majority  of  the  directors  or 

was  said  that  ednoe  the  complainants  N.  J.  98;  People's  Bank  v.  St  An- 

held  a  majority  of  the  capital  stock,  thony's  R  G.  Church,  (1886)  89  Hun, 

they  had  no  excuse  for  not  seeking  a  498. 

remedy  within  the  corporation.  ^  Titus  v,  Cairo   &c  B.  Co.,   87 

1 8  Vict.  ch.  16,  §  86.    The  provis-  N.  J.  98. 

ion,  however,  that  if  a  director  con-  *  Bice  v.  Peninsular  Club,  (1884) 

tract  with  his  company  his  office  62  Mich.  87. 

shall  become  vacant  does  not  avoid  7  Allemong  v.  Simmons,  (Ind.  1890) 

the  contract.    Foster  v.  Oxford  &o.  S.  a  7  By.  &  Corp.  L.  J.  416.    The 

By.  Co.,  (1853)  18  C.  B.  200.  argument  in  this  case  is  as  follows: 

2  Beard sley  v,  Johnson,  (1888)  49  '*  It  is  true,  Crawford  was  one  of  the 

Hun,  607.  directors  of  the  company,  and  held 

*  Northampton  Bank  v,  Pepoon,  a  majority  of  the  stock,  but  the  ex- 

(1814)  11  Mass.  288.  istence  of  these  facts  conferred  upon 

4  Titus  V.   Cairo  &o,  B.    Co.,  87  him  no  power  to  make  oontracts  for 
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all  of  them  acting  separately  can  not  bind  the  porporation  in 
regard  to  matters  which  they  are  only  aathorized  to  act  apon 
as  a  board.^  Thus  a  majority  of  the  directors  signing  sepa- 
rately,  and  not  as  a  board,  can  not  bind  the  company  upon  a 
promissory  note.^  A  director,  however,  will  not  be  heard  to 
deny  his  authority  to  contract  for  the  company  in  an  action 
upon  a  contract  whereby  he  agreed  to  purchase  land  for  the 
corporation,  the  title  to  be  conveyed  to  him  personally  and  to 
be  reoonveyed  by  him  to  the  company.' 

the  corporation.  It  oould  only  be  was  the  mere  personal  engagement 
bound  by  the  action  of  its  board  of  of  Crawford  with  the  said  parties, 
directors.  The  board  could  have  (Tileston  t;.  Newell,  13  Mass.  406; 
conferred  on  Crawford  this  power,  Harris  v.  Manufacturing  Co.,  4 
but  there  is  no  evidence  that  it  had  Blackf .  267 ;  Boberts  v.  Button,  14 
done  so.  Crawford,  as  one  of  the  Vt.  195;  Wheelock  v.  Moolton,  15 
directors,  had  no  more  authority  or  Vt.  619,  522.)" 
I)ower  than  any  other  director.  The  ^  People's  Bank  v,  St.  Anthony's 
board  consisted  of  five  members,  R.  C.  Church,  (1886)  89  Hun,  496; 
and  three  constituted  a  quorum;  Edgerly  v,  Emerson,  23  N.  H.  555, 
less  than  three  could  make  no  bind-  567;  55  Am.  Dec.  207;  Despatch 
ing  contract  for  the  corporation.  line  v.  Bellamy  Manuf.  Co.,  12  N.  H. 
(Harris  v.  Manufacturing  Co.,  4  205,  224;  s.. a  87  Am.  Dec.  203;  First 
Blackf.  267 ;  Gashwiler  v,  Willis,  85  National  Bank  v.  Christopher,  40 
Cal.  11.)  Section  9  of  the  act  under  N.  J.  435,  487 ;  s.  C.  29  Am.  Bep.  262; 
which  the  Chicago  &  Indianapolis  Junction  B.  Co.  t;.  Reeve,  15  Ind.236; 
Air  Line  Railway  Company  was  or-  Williams  v.  Chester  &c.  Ry.  Ca,  16 
ganized  provides  that  the  directors  Jur.  828;  Yellow  Jacket  &a  Mannf. 
shall  have  power  to  make  by-laws  Co.  v,  Stevenson,  5  Nev.  224;  Crash- 
for  the  management  and  disposition  wiler  v,  Willis,  88  Cal.  12 : 8.  a  91  Am. 
of  stock,  property,  and  busine&s  af-  Dec.  607 ;  Stoyetown  &c.  Ox  v.  Craver, 
fairs  of  the  company,  not  inconsist-  45  Pa.  St.  886 ;  Baldwin  v.  Canfield, 
ent  with  the  laws  of  the  State  of  26  Minn.  48;  Lockwood  v.  Thunder 
Indiana,  and  of  preBcribing  the  Bay  River  Boom  Co.,  42  Mich«  586, 
duties  of  the  officers  and  servants  539 ;  Hillyer  v.  Overman  &c  j^Ianof. 
th&t  may  be  employed,  and  for  the  Co.,  6  Nev.  51:  D'Arcy  t?.  Lamar  &G. 
appointment  of  all  officers  for  carry-  Ry.  Co.  L.  R,  2  Ex.  158 ;  8.  a  4  HurL 
ing  on  the  business,  within  the  ob-  &  C.  468.  Cf,  Stephenson  v.  Polk,  71 
ject  and  purpose  of  such  company.  Iowa,  278 ;  East  London  Water 
(Rev.  St.  1881,  g  8897.)  This,  of  Works  Co.  v,  Bailey,  4  Bing.  288. 
course,  means  a  majority  of  the  Contra,  In  re  Bonelli's  Electric  Tel- 
directors.  There  is  no  provision  in  egraph  (}o.,  40  Ia  J.  Eq.  567;  Browne 
the  statute  givmg  to  the  stockholders  &  Theobald's  Ry.  Law,  108. 
any  such  power.  (Mor.  Priv.  Corp.  « People's  Bank  v.  St.  Anthony's 
§§  243-837 ;  Pierce  on  Railways,  30.)  R.  C.  Church,  (1886)  89  Hun,  49a 
The  contract  which  Simmons  and  'Einsphar  v,  Wagner,  (1881)  12 
Ay U  shire  executed  with  Crawford  Neb.  458. 


{§  225,  226.]  DiBEOTOKS.  879 

§226.  Supplying  yacancles  In  the  board  of  directors.— 

This  matter  is  frequently  provided  for  by  statute.*  By  such 
statutes  the  matter  may  be  left  to  be  regulated  by  the  by-laws 
of  the  company.^  Where  the  directors  are  themselves  author- 
ized to  supply  vacancies  in  the  board,  their  power  to  do  so  is 
held  to  be  exclusive  of  any  action  on  the  part  of  the  share- 
holders.' The  power  to  fill  vacancies  may  be  lost  by  the  re- 
duction of  the  number  of  directors  below  the  number  neces- 
sary to  constitute  a  board.^ 

§  226.  Term  of  office  of  directors. —  In  the  American 
States  directors  are  usually  elected  annually  to  serve  one 
year.^  But  in  England  under  the  Companies  Clauses  Act  of 
1845,  they  serve  three  years,  one-third  retiring  from  office 
annually.*    In  case  of  no  election  or  failure  to  elect  new  di- 

1  Ala.  Code,  §  1424,  authorizes  the  kins,  (1888)  84  Ala.  618.  And  where 
board  to  flU  them  until  the  next  the  vacancies  have  reduced  the  di- 
regular  election.  By  the  Companies  rectors  to  a  number  less  than  the 
Clauses  Act  of  lb45,  if  any  director  minimum  prescribed  by  the  articles 
die,  or  resign,  or  become  disqualified  of  association  as  necessary  to  consti- 
and  incompetent  to  act  as  a  director,  tute  a  board,  although  there  remain 
or  cease  to  be  a  director  by  any  other  a  number  sufficient  to  constitute  a 
cause  than  that  of  going  out  of  office  qaorum,  if  a  legaUy  constituted 
by  rotation,  as  therein  provided,  the  board  were  in  existence,  they  can  not 
remaining  directors,  if  they  think  validly  elect  new  directors  to  fill 
proper  so  to  do,  may  elect  in  his  the  vacancies.  Faure  Electric  Ac- 
place  some  other  shareholder,  duly  cumulator  Ca  v.  Phillipart,  (Q.  B. 
qualified  to  be  a  director;  and  the  Div.  1888)  4  Ry.  &  Corp.  L.  J.  819, 
shareholder  so  elected  to  fill  up  any  S22,  citing  Bottomley's  Case,  16  Ch. 
such  vacancy  shall  continue  in  office  Div.  681. 

as  a  director  so  long  only  as  the  per-  ^E,  g,  N.  Y.  Laws,  1850,  ch.  140, 

son  in  whose  place  he  shaU  have  been  §  5 ;  Ala.  Code,  §§  1923,  1925. 

elected  would  have  been  entitled  to  *8  Vict  ch.  16,  g  88..  The  Compa- 

oontinue  if  he  had  remained  in  office,  nies  Clauses  Act  of  1845,  provides  that 

8  Vict.  ch.  16,  §  89.  at  the  ordinary  annual  meetings  of 

3  As  in  N.  Y.  Laws  of  1850,  ch.  140,  shareholders,  the  shareholders,  pres- 

§  5.  ent  personally  or  by  proxy,  shall 

'  Moses  V.  Tompkins,  (1887)  84  Ala.  elect  persons  to  supply  the  places  of 

613.  the   directors   then    retiring   from 

*  As  where  five  of  seven  directors  office,   agreeably  to  the  provisions 

designated  by  the  act  of  incorpora-  thereinafter  contained ;  and  that  the 

tion  became  disqualified  to  serve,  it  several  persons  elected  at  any  such 

waa  held  that  the  two  remaining  di-  meeting,  being  neither  removed  or 

rectors  could  not  fill  the  vacancies  disqualified,   nor  having   resigned, 

thereby  occasioned.  Moses  v.  Tomp-  shall  continue  to  be  directors  untU 
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reotors,  the  incumbents  continue  in  office  until  an  election 
may  be  held.^  When  the  term  is  fixed  by  statute,  the  direct- 
ors have  no  power  either  to  prolong  or  shorten  their  tenure 
of  office,*  either  directly  or  indirectly,  as  by  changing  the 
time  of  the  annual  meeting  for  the  election  of  their  successors.' 

§  227,  Directors'  powers. —  At  common  law  the  directors 
have  powers  co-extensive  with  those  of  the  corporation,  and 
have  not  a  mere  delegated  authority  as  common  agents/ 
And  in  the  absence  of  restrictions  in  the  charter  or  by-laws, 
directors  have  all  the  authority  of  the  corporation  itself  in  the 
conduct  of  its  ordinary  business.*  They  are  clothed  with  the 
power  of  managing  the  corporate  property,  and  conducting 
the  affairs  of  the  company.*   Generally,  whatever  the  directors 

others  are  elected  in  their  stead,  aa  default  in  the  action  or  consented  to 
thereinafter  mentioned.  8  Vict.  ch.  the  validity  of  the  claim,  any  stock- 
16,  §  88.  holder  may  apply  to  the  court  for  a 
1 N.  T.  Laws,  1848,  ch.  40,  §  4.  In  stay  of  proceedings  and  set  aside  or 
New  York  it  is  enacted  with  respect  vacate  the  same,  provided  the  rights 
to  directors  holding  over  after  the  of  no  innocent  third  party  without 
expiration  of  their  term  that,  when-  notice,  acquired  for  a  valuable  con- 
ever  the  directors  named  in  the  arti-  sideration,  be  injuriously  affected 
des  of  association  of  any  corporation  thereby.  N.  Y,  Laws  of  1885,  ch. 
organized  under  any  general  law  of  489,  §  3. 

that  State,  neglect  or  refuse  during  2  Nathan  v,   Tompkins,  (1887)  83 

the  first  year  of  the  corporate  ez-  Ala.  437. 

istence  to  adopt  the  by-law  required  ^  Nathan  v.   Tompkins,  (1887)  83 

by  law  to  enable  the  stockholders  Ala.  437. 

to  hold  the  annual  election  for  di-  *  Bliss  v.  Kaweah  Canal  &c  Cck, 

rectors,  whereby  the  directors  hold  65  CaL  502. 

over  after  the  expiration  of  the  first  *  *•  Directors  of  Corporations,"  by 

year,  all  their  acts  and  proceedings  Joseph  A.  Joyce,  19  Cent.  L.  J.  805, 

while  holding  over,  done  for  and  in  citing  Bank  of  Middlebury  v,  Rut- 

the  name  of  the  company,  designed  land  &c.  Co.,  80  Vt.  159;  Morse  on 

to  charge  upon  it  any  liability  or  Banking,    90.      Cf.    also    Dispatch 

obligation  for  the  past  services  of  Line   v.    Bellamy    Manuf.    O).,  13 

any  holding-over   director,    or   for  N.  H.  325;  State  v.  Smith,  48  Vt. 

the  past  services  of  any  ofiicer  or  326. 

attorney,  or  counsel  appointed  by  ^  Hoyle  v.  Plattsburg  &c.  B.  Co., 

them,  shall  be  considered  fraudulent  54  N.  T.  814.    They  are  the  power 

and  void.    N.  T.  Laws  of  1885,  ch.  which  gives  expression  to  the  will 

491,  §1.   And  upon  an  action  brought  of  the  corporation.    Salmon  v.  Bioh- 

to  enforce  any  such  demand  where  ardson,  80  Conn.   860 ;  Maynard  o. 

the  company  has  by  the  connivance  Fireman's  Fund  Ins.  Co.,  84  OaL  48L 
of  the  holding-over  directors  made 
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do  within  the  scope  of  the  objects  and  powers  of  the  corpora- 
tion, the  corporation  does.^  They  have  a  general  power  to 
make  and  modify  contracts,  and  the  stockholders  can  not  con- 
trol that  power  when  it  is  exercised  in  good  faith.'  The  law 
does  not  authorize  directors  to  bind  their  companies  by  con- 
tracts foreign  to  the  purposes  for  which  they  were  established, 
but  it  does  hold  companies  bound  by  contracts  duly  entered 
into  by  their  directors  for  purposes,  which  they  have  treated 
as  within  the  objects  of  their  acts,  and  which  can  not  clearly 
be  shown  not  to  fall  within  them;  and  they  further  hold  com- 
panies to  be  bound  by  a  continued  course  of  dealing  by  their 
directors  with  third  persons.'  Where  it  is  provided  by  the 
charter,  or  the  enabling  act  under  which  the  corporation  is 
organized,  that  the  directors  shall  ^* manage  its  affairs,"^  the 
provision  is  construed  to  vest  in  them  full  authority  to  act  for 
the  corporation  in  all  ordinary  matters  within  the  scope  of  its 
charter  powers.^  And  a  stockholder's  resolution  '^  that  it  is  not 
deemed  necessary  to  adopt  by-laws,  for  the  reason  that  the 
articles  of  incorporation  provide  that  the  control  and  manage- 
ment of  the  corporation  shall  be  in  the  hands  of  the  board  of 
directors/'  has  been  held  to  leave  the  entire  control  of  the  cor- 
porate business  with  the  directory  with  full  power  to  do  any- 

1  ''Directors  of  (Corporations,"  by  aU  the  powers  of  the  company,  ex- 
Joseph  A.  Joyce,  19  Cent.  L.  J.  805,  cept  as  to  such  matters  as  are  di- 
citing  Lea^itt  v.  Oxford  &c.  Co.,  8  rected  by  that  act  or  the  special  act 
Utah,  265.  of  incorporation,  to  be  transacted 

>Flagg  V.  Manhattan  By,  Ca,  20  by  a  general  meeting  of  the  oom- 

Blatchf .  C.  C.  142.  pany ;  but  that  all  the  powers  so  to 

*  Eastern    Counties    Ry.    Co.    v.  be  exercised  shall  be  exercised  In  ac- 

Hawkes,  (1855)  5  H.  L.  Cas.  831, 881 ;  oordanoe  with  add  subject  to  the 

National    Exch.    Co.    v.    Drew,    2  provisions  of  the  act  and  of  the  spe- 

Macq.  108 ;  Bargate  v.  Shortridge,  5  cial  act  of  incorporation ;  and  shall 

H.  L.  Gas.  297.  be  subject  also  to  the  control  and 

<  Ad  in  the  Ceneral  Railroad  Act  of  regulation  of  any  general  meeting 

New  York,  (N.  Y.  Laws  of  1850,  ch.  specially  couTcned  for  the  purpose, 

liO,  §  5)  or  that  "the  powers  of  the  but  not  so  as  to  render  invalid  any 

corporation  shall  be  exercised  by  a  act  done  by  the  directors  prior  to 

board   of  directors."    The  English  any  resolution  passed  by  the  general 

Companies  Clauses  Act  of  1846  pro-  meeting.    8  Vict  ch.  16,  g  90. 

vides  that  the  directors  shall  have  ^  Bank  of  United  States  v.  Dand- 

the  management  and  superintend*  ridge,  12  Wheat.  118,  per  Marshall, 

ence  of  the  affairs  of  the  company,  C.  J. ;  Hoyt  v.  Thompson,  19  N.  Y. 

and  that  they  may  lawfully  exercise  207,  216 ;  Tripp  v.  Swanzey  Paper 
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of  directors  of  railways  to  enter  into  traffic  agreements  with 
connecting  lines,^  and  when  the  pooling  of  earnings  with  other 
companies  is  recognized  as  valid  under  existing  laws,  the  di- 
rectors  have  authority  to  make  contracts  of  that  character.' 
Bo  also  the  directors  have  been  held  not  to  have  exceeded 
their  powers  in  sharing  with  another  company  the  expenses 
of  a  depot  constructed  by  the  latter  for  the  accommodation 
of  their  joint  traffic'  But  the  board  of  directors  of  a  railroad 
company  have  no  authority,  without  the  sanction  of  a  lawfal 
meeting  of  the  stockholders,  to  make  a  lease  for  years  of  the 
road  and  property  of  the  company,  with  authority  to  the' 
lessees  to  operate  the  road  and  to  charge  for  carrying  upon 
it/  This  is  so  especially  of  a  lease  for  a  term  of  years  long 
enough  to  make  the  lease  practically  a  sale.'  And,  even  a 
majority  of  the  board  of  directors  of  a  passenger  railway 
company,  though  controlling  a  majority  of  the  stock,  have  no 
power,  without  special  authority  in  their  charter,  to  execute  a 
lease  of  the  road  and  property  without  first  submitting  the 
question  to  the  stockholders  at  a  meeting  called  in  accord- 
ance with  their  charter.* 

§  229.  Limits  of  the  directors'  powers.— The  power  to 
elect  directors  does  not  devolve  upon  the  directors,  bqt  that 
power  is  reserved  to  the  shareholders.  The  power  to  sell,  and 
transfer  the  charter  and  franchises,  is  not  granted  to  them; 
the  power  to  dissolve  the  body  is  not  within  the  scope  of  their 
authority.  The  power  is  not  possessed  by  them  to  effect 
great  and  radical  changes  in  the  organization  of  the  body 
without  the  consent  of  the  shareholders.  They  can  not,  at 
pleasure,  and  without  the  consent  of  the  shareholders,  increase 
or  diminish  the  capital  stock  of  the  company  and  thus  mate- 
rially affect  the  value  of  the  shares  and  the  amount  of  divi- 
dends.^   The  directors  have  no  authority  to  sell  its  stock  below 

lElkins  V,  Camden  &  A.  B.  Co.,  ^Metropolitan  Elevated  By.  Co.  t7. 

(1882)  86  N.  J.  Eq.  241.  Manhattan    Elevated   By.  Co.,   11 

SElkins  V.  Camden  &c.  B.  Co.,  86  Daly,  878;  s.  0.  14  Abb.  N.  Cas.  10& 

N.  J.  Eq.  241.  s  Martin  v.  Continental  Pass.  By. 

*  Nashua  &c.  B.  Co.  v.  Boston  &c.  Co.,  14  Phila.  (Pa.)  10. 

B.  Co.,  27  Fed.  Bep.  821.  ?  Eidman  t;.  Bowman,  (1871)  58 BL 

4  Stevens    v,    Davison,    (1868)    18  444;  s.  c.  11  Am.  Bep.  90;  Railway 

Gratt.  819 ;  8.  c.  98  Am.  Dec.  692.  Co.  v,  Allerton,  (1878)  18  Wall.  383. 
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par,  under  a  charter  authorizing  them  to  sell  the  property  of 
the  company  or  notes  or  bonds  belonging  to  it.  And  there- 
fore the. issuing  by  the  directors  of  a  bond  convertible  into 
stock,  which  is  the  same  thing  in  effect  as  the  sale  of  so  much 
stock,  and  the  sale  of  such  a  bond  at  a  discount,  is  unlawful 
and  void.^  The  board  of  directors  can  not  by  resolution  re- 
lease a  large  number  of  the  stock  subscribers  from  their  lia- 
bility, when  such  act  is  tantamount  to  destroying  the  com- 
pany.^ The  executive  board  of  a  voluntary  association  can 
not  convert  it  into  a  corporation  unless  the  power  is  conferred 
on  it  by  the  constitution  and  by-laws,  or  by  an  express  reso- 
lution of  the  association.'  And  on  the  other  hand  the  officers 
of  a  corporation  of  Free  Masons  composed  of  several  integral 
parts  or  lodges,  can  not  dissolve  the  corporation  without  the 
full  assent  of  the  great  body  of  the  society.^  Directors  have 
no  right  to  pay  the  expenses  of  a  suit  brought  for  a  libel  of 
themselves  individually  out  of  the  funds  of  the  company.^ 
Nor  can  the  directors  authorize  the  expenses  of  sending  out 
proxy  forms  with  stamps  for  their  return,  to  be  paid  out  of 
the  funds  of  the  company.* 

§  230.  How  far  directors  may  delegate  their  powers. — 

According  to  a  general  rule  of  the  law  of  agency  directors 
can  not  delegate  to  others  those  of  their  powers  which  require 
the  exercise  of  judgment  and  discretion.^  Thus  the  making 
of  calls  is  a  matter  of  discretion  and,  therefore,  can  not  be 
delegated  by  them  to  the  treasurer.'  So  the  directors  can  not 
make  the  president  and  treasurer  a  committee  to  order  sales 
of  shares  to  obtain  unpaid  assessments  thereon.*  For  the 
same  reason  the  directors  can  not  delegate  the  power  of  allot- 

iStarge8  v.  Stetson,  (1S68)  1  Bias.  •Studdert  v.  GroBvenor,  (1886)  88^ 

346.  Ch.  Div.  528. 

s  Bedford  B.  Ck>.  v.  Bowser,  (1864)  ?  Silver   Hook    Road  v.    Greene, 

48  Pa.  St  29,  87.  (1878)  12  R.  I.  164;  York  &o.  R.  Co. 

s  Rudolph  V.  Southern  Beneficial  v.  Ritchie,  (1866)  40  Me.  425. 

League,  (1889)  6  Ry.  A  Ck}rp.  L.  J.  » Silver   Hook   Road  v.    Greene, 

402;  8.  a  7  N.  y.  Supl.  185.  (1878)  12  R.  1. 164. 

«  Smith  V.  Smith,  (1818)  8  Desaus.  »  York  &c.  R.  Ck>.  v.  Ritohie»  (1856) 

557.  40  Me.  425. 

» Studdert  v,  Grosvenor,  (1886)  88 
Ch.  Div.  588. 
25 
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tnent  of  shares  to  subscribers  to  two  of  their  number  and  the 
manager,'  nor  can  they  confer  upon  the  manager  of  the  com- 
pany  the  power  to  purchase  of  a  stockholder  his  shares.'  But 
the  directors  having  determined  upon  a  mortgage,  may  com- 
mit to  some  other  officers  of  the  company  the  execution 
thereof.*  And  they  may  delegate  the  powers  of  the  board  in 
ordinary  business  afifairs  to  a  committee  of  the  board,  which 
committee  may  even  pledge  or  mortgage  property.* 

§  231.  The  same  subject  continued  —  Executive  eonr- 
mlttees. —  Notwithstanding  the  rule  against  the  delegation  of 
discretionary  powers,  the  afifairs  of  many  great  corporations 
are  largely  conducted  by  executive  committees  appointed  by 
the  directors  from  among  themselves.  These  committees  per- 
form most,  if  not  all,  the  ordinary  functions  of  the  board  itself, 
and  legality  is  imparted  to  their  acts  through  subsequent  rat- 
ification thereof  by  the  board  at  its  regular  meetings.*    It  has 

^In  re  Leeds  Banking  Co.,  (1867)  to  intrust  to  them.    8  Vict.  ch.  16, 

86  L.  J.  Gq.  42.  §  05.     The    power  which    maj  be 

^In  re  County  Palatine  &c.  Co.»  granted  to  any  committee  to  make 

(1874)  48  L.  J.  Eq.  588.  contracts  as  well  as  the  power  of  the 

'Saltiiiarsh   v.    Spaulding,  (1888)  directors  to  make  contracts  on  behalf 

147  Mass.   234;  Burrill  v.  Bank,   2  of  the  company,  may  lawfully  be 

Meta  166;  S.  c.  85  Am.  Dec.  895.  exercised  with  respect  to  any  oon- 

^  Hoyt  V.  Thompson,  (1850)  10  N.T.  tract  which*  if  made  between  private 

205;  Burrill  v.  Nahant  Bank,  (1840)  persons,  vould  be  by  law  required  to 

2  Mete.  168.  be  in  writing,  and  under  seal,  and 

*  Cf.  Sheridan  Electric  Light  Co.  the  committee  or  the  directors  may 

t^.   Chatham   Nat.  Bank,  (1880)  50  make  such  a  contract  on  behalf  of 

Hun,  575 ;  Burrill  v.  Nahant  Bank,  the  company  in  writing,  and  under 

(1840)  2  Mete.  168;  Ives   v.  Smith,  the  common  seal  of  the  company ^ 

(1800)  8  N.  Y.   Supl.   46;   Hoyt  v,  and  in  the  same  manner  may  vary 

Thompson.  (1850)  10  N.  Y.  205.   This  or  discharge  it    8  Vict.  ch.  16, 55  07. 

is  regulated  in  England  by  the  Com-  Committees    thus    appointed   may 

panies  Clausts  Act  uf  1845,  by  which  meet  from  time  to  time,  and  may 

the  directors  of  a  corporation  are  adjourn  from  place  to  place,  as  they 

authorized  to  delegate  their  powers  thiuk  proper,  for  carrying  into  effect 

to  one  or  more  committees  of  their  the  purposes  of  their  appointment ; 

own  number;  and  they  may  grant  but  no  committee  shaU  exercise  the 

to   those    committees    respectively  powers  intrusted  to  them  except  at 

power  on  behalf  of  the  company  to  a  meeting  at  which  there  shall  be 

do  any  acts  relating  to  the  affairs  of  .present  the  quorum  prescribed  in  the 

the    company  which  the  directors  act  of  incorporation,  or  if  no  quorum 

could  lawfully  do,  and  which  they  be  prescribed  thereby^  then  a  quorum 

shall  from  time  to  time  think  proper  to  be  fixed  for  that  purpose  by  the 
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even  been  held  that  a  committee  could  delegate  its  anthority 
to  one  of  its  namber.^  But  knowledge  on  the  part  of  an  ex- 
ecutive committee  of  the  directors  of  a  corporation  that  a  pur* 
chaser  of  its  mortgage  bonds  made  the  purchase  under  a  belief 
that  the  proceeds  were  to  be  used  for  particular  purposes,  is 
not  sufficient  to  bind  the  corporation  to  a  trust  limiting  the 
use  of  the  proceeds.' 

§  232.  Shareholders'  control  of  the  directors.— While  it 

is  true,  that  the  power  which  ultimately  controls  the  corpora- 
tion is  its  stockholders,  since  they  may  at  proper  times  change 
the  board  of  managing  officers,  and  may  also  have  recourse 
to  courts  of  equity  for  proper  redress  should  occasion  demand,' 

general  body  of  directors :  and  at  all  paased,  and  that  in  other  respects 
meetings  of  the  committees  one  of  the  power  of  attorney  exceeded  the 
the  members  present  shall  be  ap-  committee's  authority.  Sheridan 
pointed  chairman,  and  all  questions  Electric  Light  Co.  v,  Chatham  Nat. 
at  any  meeting  of  the  committee  Bank,  (1889)  59  Hun,  675.  This  case 
shaU  be  determined  by  a  majority  of  further  held  that  a  bank  which  ao- 
votes  of  the  members  present,  and  cepts  and  discounts  the  negotiable 
in  case  of  an  equal  division  of  votes,  paper  in  good  faich«  on  an  indorse- 
the  chairman  shall  have  a  casting  ment  executed  under  such  power  of 
vote  in  addition  to  his  vote  as  a  attorney,  can  not  be  held  liable  for  a 
member  of  the  committee.  8  Vict,  conversion  of  the  paper,  on  the 
ch.  16,  §  96.  ground  that  the  proceeds  are  misap- 
lA  trading  corporation  had  five  propriated  by  the  trustee,  acting 
trustees,  one  of  whom  never  quali-  under  the  power  of  attorney,  which 
fied  or  acted,  and  another  of  whom  misappropriation  is  afterwards  rati- 
attended  only  the  first  meeting  of  fied  at  a  meeting  of  the  board  of 
the  board.  Three  of  the  trustees  trustees  at  which  a  majority  are 
were  appointed,  by  resolution,  as  an  present,  and  where  the  company  re- 
executive  committee  of  the  company,  ceives  and  usee  a  part  of  the  pro- 
such  appointment  being  sanctioned  ceeds,  knowing  how  it  was  obtained, 
by  statute,  with  power  to  transact  Nor  is  the  bank  liable  for  paper  dis- 
the  usual  business  of  the  corporation,  counted  by  it  on  the  indorsement, 
The  stock  of  the  company  was  sub-  concerning  the  disposition  of  the 
stnntially  owned  by  the  members  of  proceeds  of  which  no  ratification  is 
the  committee  and  one  other  person,  made,  where  the  trustees  and  exec- 
And  it  was  decided  that  the  com-  utive  committee  acquiesce  in  the  in- 
mittee  had  power  to  authorize  one  of  dorsement  and  transfer  to  the  bank, 
their  number,  by  power  of  attorney,  Sheridan  Electric  Light  Co.  t;.  Chat- 
to  indorse  the  name  of  the  company  ham  Nat.  Bank,  (1889)  69  Hun,  675. 
on  certain  negotiable  paper  payable  3  Ives  v.  Smith,  (1890)  8  N.  Y.  Sttpl. 
to  its  order,  and  it  was  immaterial  46. 

that  no  former  resolution  defining  >"  Directors  of  Corporations, **  by 

the    limits    of    the    authority    was  Joseph  A.  Joyce,  19  Cent.  L.  J.  805 ; 
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yet  powers  expressly  conferred  upon  the  directors  are  exclu- 
sive of  any  action  by  the  members.^  When  a  charter  invests 
a  board  with  the  power  to  manage  the  concerns  of  a  corpora- 
tion, the  power  is  exclusive  in  its  character.  The  corporators 
have  no  right  to  interfere  with  it,  and  the  courts  will  not,  even 
on  a  petition  of  a  majority,  compel  the  board  to  do  an  act 
contrary  to  its  judgment.'  Within  the  sphere  of  their  duties, 
the  right  of  the  directors  to  act  is  exclusive,  but  nevertheless 
all  corporate  powers  do  not  reside  in  the  board  of  directors.' 
Generally,  so  long  as  honesty  and  good  faith  concur,  the  ex- 
pediency of  a  contract  made  by  the  directors  of  a  corporation 
in  it^  behalf  is  for  their  determination,  and  their  decision  con- 
cludes the  corporation.^  The  statute  has  altered  the  rule  in 
England,  however,  so  that  the  powers  delegated  to  the  direct* 
ors  are  subject  to  the  control  and  regulation  of  any  general 
meeting  especially  convened  for  that  purpose,  but  not  to  such 
an  extent  as  to  render  invalid  any  act  done  by  the  directors 
prior  to  any  resolution  passed  by  such  a  general  meeting.^ 

Ca88t7.MancheRter&c.  Go.,(Pa.  1881)  Excelsior    Fire  Ins.   Co.,  (1862)  16 

18  The  Reporter,  167;  Morse  on  Banks  Abb.  Pr.  8,  14;  ElweU  v.  Dodge,  39 

&  Banking,  90.  Barb.  886,  339;  Robertson   v.  Bal- 

1  Moses    V.   Tompkins,    (1887)   84  lions,   11  N.  Y.  248,  250;  In  re  St 

Ala.   618;    Sims   v.   Street  R.   Co.,  Ann's    Church,  28  How.    Pr.  285; 

(1882)  87  Ohio  St.   656,  where  the  Dana  v.  Bank  of  the  United  States, 

court  sa'd:   ''  If,   however,   the  di-  5  Watts  &  &  223,  246. 

rectors  who  are  presumed  to  repre-  ^McCu Hough   v.  Moss,   6*  Denio^ 

sent  the   will   of   a   majority,  act  567,  575.    In  Railway  Co.  r.  Ailing, 

within  the  scope  of  their  powers,  09  U.  S.  468,  and  Elkins  v.  Camden 

their  will  must  govern  in  the  ab-  &c.  R.  Ca,  86  N.  J.  Eq.  241,  persons 

sence  of  fraud  or  breach  of  trust; "  obtaining  majorities  of  stock  were 

and    cited    Dodge    v,  Woolsey,   18  not  enabled  immediately  to  carry 

How.  842 ;  Ware  v.  Grand  Junction  out  their  wishes  against  the  board 

Ca,  2  Rubs.  &  M.   470;  GiflFord  v,  of  directors. 

New  Jersey  R.  Co.,  10  N.  J.  Eq.  171 ;  »  Metropolitan  Elevated  R.  Co.  v. 

Stevens  v.  Rutland  &c.  R.  Co.,  29  Manhattan  Elevated  R.  Co.,  11  Daly, 

Vt.  645;  Bissell  v.  Michigan  S.  &  J.  475. 

R.  Co.,  22  N.  Y.  258 ;  Kean  v.  John-  *  Park  v.  Grant  Locomotive  Works, 

son,  1  Stock.  Ch.  401.    In  Conro  v.  (1885)  40  N.  J.  Eq.  114.    In  this  case, 

Port  Henry  Iron  Co.,  12  Barb.  27,  however,  the  directors  were  manag- 

the   directors   having   authority  to  ing  the  property  of  the  company 

make   a   lease,  one   made   by  the  under  an  agreement  with  crediton^ 

stockholders  was  held  to  be  void,  in  regard  to  the  disposition  of  net 

Metropolitan    Elevated   R.    Co.    v,  profits,  and  their  discretion  was  lim* 

Manhattan  Elevated  R.  Co.,  (1884)  ited  by  that  agreement. 

11  Daly,  482,  distinguishing  In  re  »  8  Vict  ch.  16,  §  90. 
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§233.  Directors  de  facto. — To  constitate  directors  defacto^ 
there  must  be  a  tolor  of  election  or  an  exercise  of  the  func- 
tions of  office  under  such  circumstances  and  for  such  a  length 
of  time,  without  interference,  as  to  justify  the  presumption  of 
a  legal  election.^  A  board  of  directors,  claiming  an  election 
at  a  meeting  at  which  a  quorum  for  the  transaction  of  busi- 
ness was  not  present,  can  not,  as  against  another  board  hold- 
ing over  from  a  previous  election,  about  which  no  question  is 
raised,  be  regarded  as  officers  de  faoto.  That  doctrine  has  no 
application  where  other  individuals  are  claiming  to  hold  the 
title  to  the  office,  and  the  right  to  act  therein.'  The  legality 
of  their  acts  rests  upon  the  law  of  estoppel.*  The  public  to 
whom  they  have  been  held  out  by  the  corporation  as  its  duly 
authorized  agents  having  no  notice  of  the  flaw  in  their  title, 
may  safely  deal  with  them  until  judgment  of  ouster  has  been 
rendered  and  made  a  matter  of  record.  So  that  where  certain 
directors  met  and  executed  a  note  for  the  company  just  after 
a  decision  removing  them  from  office  had  been  rendered,  but 
before  the  judgment  had  been  filed  and  recorded,  the  corpo- 
ration was  held  to  be  bound  by  their ^act.^  But  the  corpora- 
tion is  concluded  by  their  acts  where  the  person  dealing  with 
them  had  reason  to  know  that  they  were  acting  without  au- 
thority.*   The  law  as  to  thQ  acts  of  directors  de  facto  has  been 

1  Beach  on  Railways,  §  498,  citing  tnistees  and  stockholders  of  a  corpo- 
Cary  v.  State,  76  Ala.  78,  and  Moses  ration  sold  to  one  subscriber  the  en- 
V.  Tompkins,  (1888)84  Ala.  618;  &a  tire  stock  of  the  corporation,  and 
4  By.  Sc  Corp.  L.  J.  268,  holding  that  delivered  to  him  all  of  the  property 
the  mere  exercise  of  the  functions  of  of  the  corporation.  He  remained  in 
office  is  not  in  itself  sufficient,  and  possession  of  it  for  three  years, 
saying  that  it  might  well  be  doubted  openly  using  and  managing  it,  and 
whether  allegations  of  only  two  offi-  then  sold  out  to  others.  The  trustees 
cial  acts  would  suffice  to  make  out  closed  up  their  accounts  after  the 
a  prima  fcLeU  case  of  de  facto  ten-  sale  and  did  no  further  act  as 
ure.  trustees  until  three  years  afterwards 

2  Ellsworth  Woolen  Manuf .  Co.  v.  when  the  majority  of  them  met  and 
Faunce,  (1887)  10  N.  E.  Rep.  260.  allowed   an    account   and   drew  a 

'Mosesv.  Tompkins,  (1888) 84  Ala.  check;  and   it  was  held,   that  the 

618.  trustees  were  not  then  such  either 

*Mahoney  Mining  Co.  v,  Anglo-  dejure  or  de  facto,  and  that  thecor- 

Galifornian  Bank,  (1881)  104  U.  S.  poration  could  not  be  held  liable  by 

192.  reason  of  the  check,  especially  as  the 

*  In  Orr  Water  Ditch  Co.  v,  Reno  person  in  whose  favor  it  was  drawn 

Water  Co.,  (1888)  17  Nev.  166,  the  was  not  misled. 
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reduced  to  statutory  form  ia  England  by  the  Companies 
Olansea  Act  of  1845.^ 

§  234.  The  same  subject  eontlnned.— The  rale  of  estoppel 
from  which  the  acts  of  directors  de  facto  derive  validity,  op- 
erates as  well  against  third  persons  dealing  with  tbem  as 
against  the  corporation;  accordingly,  they  may  not  evade  the 
obligation  of  contracts  which  they  have  made  with  directors 
de  facto  by  pleading  the  flaw  in  their  title.*  Bat  in  an  action 
between  a  member  and  the  corporation  the  former  is  not  re- 
garded as  a  third  party  and  is  not  estopped  from  denying  the 
right  of  the  acting  directors  to  represent  the  corporation  in 
the  matter  in  controversy.'  Thas  persons  acting  as  directors 
of  a  street-railway  company,  alleged  not  to  have  been  legally 
elected,  will  be  enjoined  from  selling  complainants^  stock  for 
non-payment  of  assessments  and  calls  thereon,  and  from  mak- 
ing other  calls,  and  the  validity  of  their  election  will  be  ex- 
amined into,  as  collateral  to  the  relief  sought,  thoagh  an 
original  bill  to  test  such  election  would  not  be  sustained.* 

§  235,  Directors  entitled  to  remuneration  for  extra 
services  only. —  It  is  not  customary  to  compensate  directors 

^  All  acts  done  by  any  meeting  of  from  using  the  effects  of  the  oorpo- 

the  directors,  or  of  a  committee  of  ration  for   that   purpose ;   aUeging 

directors,  or  by  any  person  acting  as  that  such  act  was  unauthorized,  and 

a   director,  shall,  notwithstanding  contrary  to  the  wishes  of  a  majority 

it  may  be  afterwards  discovered  that  of  the  stockholders,  but  not  that  it 

there  was  some  defect  in  the  ap-  was  ultra  vires  or  a  breach  of  trust 

pointment  of  any  such  directors  or  It  was  held  that  the  injunction  will 

persons  acting  as  aforesaid,  or  that  be  dissolved  so  far  as  it  restrains  the 

they  or  any  of  them  were  or  was  use  of  the  corporate  property  in  ez- 

disqualified,  be  as  valid  as  if  every  tending  the  road.    Stone,  G.  J.,  dis- 

such  person  had  been  duly  appointed  senting.     Cf.  Atlantic  &c«  R.  Co.  v. 

and  was  qualified  to  be  a  director.  Johnson,  70  N.  G.  348,  where  in  an 

8  Vict.  oh.  16,  §  99.  action  in  trespass  brought  by  a  board 

t  Moses  v.  Tompkins,  (1888)  84  Ala.  of  de  facto  directors  against  another 

0 1 8.  board  claiming  to  be directorsdf /ure, 

s  Moses  v.  Tompkins,  (1888)  84  Ala.  the  latter  were  not  allowed  to  defend 

618 ;  Thorington  v.  Qold,  69  Ala.  461 ;  by  impeaching  the  title  of  the  former, 

People's  Mutual  Ins.  Go.  v,  Westcott,  as  this,  it  was  said,  would  be  doing 

14  Gray,  440.  collaterally  what  may  be  done  only 

^  Moses  V.  Tompkins,  (1888)  84  Ala.  by  durect  proceedings  under  a  writ 

614.  The  bill  in  this  case  also  sought  of  quo  warranto.    See  also  Taylor 

to  enjoin  the  extension  of  the  rail-  on  Gorporations,  §  809. 
way,  and  to  prevent  the  directors 
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for  services  rendered  by  them  to  the  company  in  the  regular 
course  of  their  duty,  and  they  can  not  recover  therefor  except 
upon  some  express  agreement  entered  into  between  them  and 
the  company  before  the  rendition  of  the  services,  or  under  a 
previously  existing  charter  provision  or  by-law.*  But  for 
services  beyond  the  scope  of  their  official  duty,  directors,  like 
other  persons,  may  demand  a  quantum  meruit  compensation.' 
Thus  a  director  of  a  railroad  company  who  at  its  request  ren- 
ders services  as  attorney,  and  in  procuring  aid  notes,  right  of 
way,  and  in  enlisting  capitalists  in  the  enterprise,  may  recover 
the  reasonable  value  of  his  services  on  an  implied  contract.' 
So,  also,  the  managing  director  of  a  steamboat  company,  act- 
ing as  captain  of  one  of  the  boats,  is  entitled,  without  express 
contract,  to  compensation  for  laborious  and  responsible  serv- 
ices, according  to  custom  and  value/  But  it  has  been  held 
that  a  company  is  under  no  obligation  to  pay  for  the  services 
of  a  director  in  efforts  to  form  another  corporation  in  another 
Btate,  rendered  in  pursuance  of  an  unoflScial  arrangement  be- 
tween himself  and  the  other  jdirectors,  without  any  agreement 
as  to  remuneration,  and  for  th&  general  corporate  advantage.^ 

i^Shattuck  V.  Oakland  Smelting  &  v.  Butler,  80  N.  J.   Eq.   703,  721 ; 

B.  Ca,  (1881)  68  Gal.  6(K);  Baratowu  Butts  v.  Wood,  87  N.  T.  817;  State 

City  R.  Ca,  42  Cal.  465;  Loan  Ajbsoc.  v.  People's  Ao.  Assoa,  43  Ohio  St. 

V.  Stonemetz,  29  Pa.  St.  584;  Carr  v.  579;  Kelsey  v.  Sargent,  40  Hun,  150, 

Chartiers  Coal  Ca,  25  Pa.  St.  887;  where  it  was  held  that  corporate 

Hauz  Ferry  &c.  Co.  v.  Branegan,  40  officers  have  no  authority  to  deter- 

Ind.  861 ;  Illinois  Linen  Co.  v.  Hough,  mine  upon  their  own  salaries. 

91  m.  68;  American  Central  By.  Co.  >Ten  Eyck  v.  Pontiac,  O.  A;  P.  B. 

V.  Miles,  52  111.  174;  Lafayette  &c.  Co.,  (Mich.  1889)  41  N.  W.  Bep.  905; 

Ry.  Co.  V.  Cheeney,  87  Bl.  446;  8.  c.  New  Orleans,  B.  R.  &G,  Packet  Co. 

68  Bl.  570;  Citizens' National  Bank  v.  Brown,  (1884)  86  La.  Ann.  188; 

«L  Elliott,  55  Iowa,  104 ;  Barstow  v.  8.  a  51  Am.  Bep.  6. 

City  R.  Co.,  42  Cal.   465 ;  State  v.  >  Ten  Eyck  v,  Pontiac,  O.  &  P.  A. 

People's  Mut  Ben.  Assoc.,  (1884)  44  R  Co.,  (Mich.  1889)  41  N.  W.  Rep. 

Ohio  St.  679,  holding  that  trustees  905. 

of  a  mutual  benefit  insurance  asso-  ^  New  Orleans,  Baton  Rouge  &a 

elation  who  have  received  compen-  Packet  Ck>.  v.  Brown,  86  La.  Ann. 

sation  for  past  years  of  service  have  188;  &  a  51  Am.  Rep.  6. 

no  authority   to   vote    themselves  ^Eakins  v.  American  White  Bronze 

''  back  pay  "  for  those  years ;  Blatch-  Ca,  (1889)  95  Mich.  56a 
ford  V,  Rose,  54  Qarb.  42;  Ghurdnor 
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240.  Fiduciary  position  of  direct- 
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§  243.  The  same  subject  illustrated. 

244.  Secret  profits. 

245.  Directors  entitled  to  securi^ 

for  loans  to  the  company. 

246.  Dealings  by  directors  in  the 
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247.  Contracts  between  companies 

haying  directoxB  in  com- 
mon. 

248.  Consummation  of  fraudulent 

contracts     may     be 
joined. 


§  236.  Introdactory.— The  directors,  officers  and  agents  of 
a  corporation  are  held  to  the  general  rale  of  law,  resting 
"  upon  our  great  moral  obligation  to  refrain  from  placing  oar- 
selves  in  relations  which  ordinarily  excite  a  conflict  between 
self-interest  and  integrity."  ^  The  directors  and  officers  are  bat 
agents  of  the  company,  and  while  acting  in  that  capacity  for 
it,  can  not  deal  with  themselves  to  the  detriment  of  the  cor- 
poration. All  contracts  of  that  character  are  voidable  at  the 
option  of  the  corporation.*  Thas  an  officer  of  an  association, 
who  knows  that  it  is  insolvent,  can  not  discharge  his  indebt- 
edness to  it  with  stock  held  by  him.'  As  a  general  rule,  di- 
rectors and  officers  can  not  bay  up  claims  against  it  at  a  dis- 


1  Michoud  V.  Girod,  4  How.  555.  an  assignment  by  a  corporation  for 

'Meeker   v,   Winthrop  Iron  Co.,  the  benefit  of  its  creditors,  and  the 

(1882)  17  Fed.  Bep.  48.    Ace,  Sellers  sale  of  its  entire  assets,  one  who  was 

«.  Phoenix  Iron  Co.,  18  Fed.  Rep.  20 ;  its  treasurer  and  a  director  may  pnr- 

McAllen  v.  Woodcock,  (1875)  60  Mo.  chase  debts  owing  by  the  corpora- 

174;  Brewster  v.  Stratman,  (1877)  4  tion,  and  having  done  so,  is  entitled 

Mo.   App.  41 ;   First  Nat.  Bank  v.  to  participate  in  the  distribution  of 

Reed,  (1877)  86  Mich.  268.  the  fund.      Appeal   of  Hammoadt 

*Quein  v.  Smith,  (1885)  108  Pa.  Bt  (1879)  128  Pa.  St.  508. 
89fi.    Although  it  is  held  that  after 
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county  and  then  prove  them  at.their  face  valne  on  the  winding 
np  of  the  company.^  And  the  vice-president  of  a  company 
who  is  its  treasurer  also,  and  at  the  same  time  its  managing 
and  controlling  officer,  will  not  be  permitted  to  use  the  cor- 
poration's funds  to  purchase  claims  against  it  at  a  large  dis- 
count and  prove  them  for  their  face  value  on  foreclosure  of 
the  corporate  property,  without  accounting  to  the  creditors 
and  stockholders  for  all  profits  tlius  realized.'  Even  the 
holders  of  a  majority  of  the  capital  stock  of  a  corporation,  by 
their  votes  in  a  stockholders'  meeting,  can  not  lawfully  au- 
thorize its  officers  to  lease  its  property  to  themselves,  or  to 
another  corporation  formed  for  the  purpose,  and  exclusively 
owned  by  them,  unless  the  lease  be  made  in  good  faith,  sup- 
ported by  an  adequate  consideration ;  and  in  a  suit  properly 
prosecuted,  to  set  aside  a  contract  of  that  character,  the  burden 
of  proof  is  upon  the  parties  claiming  thereunder.  All  doubts 
will  be  solved  in  favor  of  the  corporation  for  whom  the  stock- 
holders assumed  to  act.'  Contracts  between  the  president  and 
a  corporation,  by  which  the  former  agrees,  for  a  commission, 
to  effect  and  become  liable  for  a  loan  to  the  company,  while 
looked  upon  with  suspicion  and  disfavor  by  the  court,  may  be 
enforced,  if  shown  to  have  been  for  the  benefit  of  the  corpo- 
ration.*   And  one  agent  may  validly  act  in  a  transaction  for 

1  Taylor  on  Corporations,   §  688 ;  And  it  was  decided,  in  an  action  by 

lingle  V.  National  Ins.  Co.,  45  Mo.  a  stockholder  against  the  president, 

109 ;  Thomas  v.  Sweet,  87  Kan.  188 ;  to  set  aside  the  conveyance  to  him, 

Ex  parte  Larkin,  4  Ch.  Div.  566.  that    the    transaction    lacked    the 

*  Thomas  v.  Sweet,  (1887)  87  Kan.  elements   of   fraud    and   only   ac- 

188.  ccomplished  justice.     In  Baker  v. 

'Meeker  v,  Winthrop   Iron    Co.,  Harpeter,   (1889)  43   Kan.  511,  the 

(1882)  17  Fed.  Bep.  48.  officers   of   an    incorporated    oom- 

^  Trust  Co.  V,  Weed,  14  PhUa.  pany  entered  into  a  written  contract 
422.  In  Hancock  v.  Holbrook,  (1888)  with  its  president,  by  the  terms  of 
40  La.  Ann.  58,  a  newspaper  corpo-  which  the  president  was  to  advance, 
ration  bought  property,  giving  its  from  time  to  time,  sums  of  money  to 
bond  in  payment,  with  a  surety.  Be-  carry  on  the  business  of  the  com- 
ing unable  to  pay  the  bond,  it  trans-  pany,  and  was  to  have  as  security 
ferred  the  property  to  the  surety  for  said  advances  a  first  lien  upon  all 
who  had  paid  it,  by  a  vote  of  the  of  the  property  of  the  company, 
majority  of  the  stockholders  at  a  reg-  Under  this  agreement  large  sums 
ularly  called  meeting.  The  surety  of  money  were  advanced  by  him  for 
fold  to  the  president  of  the  late  cor-  its  use,  and  afterwards  said  company 
poration,  taking  his  notes  therefor,  was  reorganized,  with  the  under- 
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two  adversely  interested  corporations,  if  there  be  no  improper 
concealment  of  his  doable  agency.^  A  director  may  even  en* 
force  a  claim  against  bis  company  which  he  has  parchased 
from  another  provided  he  seek  to  derive  no  secret  profit.' 

§  237,  The  fiduciary  position  of  promoters* — The  prin- 
ciple stated  in  the  foregoing  section  applies  likewise  to  the 
promoters  of  a  corporation  who  occupy  a  fiduciary  relation 
towards  the  new  company,  sach  that  they  have  no  right  to 
derive  any  advantage  over  oth^r  members  without  a  fall  and 
fair  disclosure  of  their  transactions.'  They  are  accountable 
to  the  company  for  any  profit  so  derived.^  Thus  if  the  vendors 
of  property  parchased  by  a  corporation  make  any  payment 

staading  that  the  business  of  the  <  Cliandler  v.  Bacon,  (1887)  30  Fed. 

new  corporation  was  to  be  a  continu-  Rep.  539. 

ation  of  the  old,  the  new  company  *  DeAsmore  Oil  Co.  v,  Densmore, 

receiving  all  the  assets  and  assuming  (1870)  64  Pa.  St  48;  McElhenny's 

all  the  liabilitieB  of  the  old.  The  see-  Appeal,  (1869)  61  Pa.  St.  188;  Simons 

retary  of  the  new  company  indorsed  v,  Vulcan  Oil  &c.  Co.,  61  Pa.  St 

upon  said  written  contract  a  con-  202;  Emery  v.  Parrott,  (1871)   107 

tin  nation    thereof,    and    thereafter  Mass.  95;  Getty  ?.  Devlin,  (1873)  54 

under  such  arrangement  large  sums  N.  Y.  4l8;  BagnaU  t*.  Carlton,  6  Ch. 

of  money  were  advanced  to  the  com-  Div.  871 ;  Wbaley  &c.  Ca  u  Greenes 

pany,  with  a  full  knowledge  of  aU  Q.  B.  Div.  109 ;  Short  v.  Stevenson, 

the  officers  and  directors  of  such  com-  (1869)  63  Pa.  St.  95 ;  Phosphate  Sew- 

pany.    Held,  that  the  officers  of  said  age  Co.  v.  Harmont,  5  Ch.  Div.  894; 

company  had  power  to  execute  notes  Hickens  v,  Congreve,  1  Ruse.  &  M. 

and  mortgages  to  secure  the  same  150;  Beck  v.  Kantorowicz,  3  Kay  A 

upon  all  the  property  of  the  corpo-  J.   230;  2  Lindley  on  Partnership, 

ration  for  the  amount  due  for  such  580 ;  New  Sombreio  Phosphate  Co.  v. 

advances.  Erlanger,   5    Ch.    Div.    73;    Emma 

1  Taylor  on  Corporations.  §  642;  Silver  Min.  Ca  v.  Grant,  11  Ch.  Div. 
Bradley  v.  Richardson,  (1851)  23  Yt  918.  The  case  of  Chandler  v.  Bacon, 
720;  Adams  Mining  Co.  v,  Senter,  (1887)  80  Fed,  Rep.  588,  more  at  laige 
(1872)  26  Mich.  73;  Taylor  on  was  this:  Two  persons,  B.  and  C, 
Corporations,  §  642.  But  see  Sail  as  promoters  of  a  projected  corpora- 
Diego  V.  San  Diego  &l\  R.  Co.,  (1872)  tion,  negotiated  an  agreement  be- 
44  Cal.  106.  tween  the  owners  of  certain  patents, 

2  Smith  V.  Lansing,  22  N.  Y.  520;  and  the  corporation  to  be  formed. 
Pacific  R.  v.  Ketchuni,  101  U.  S.  289 ;  by  which  B.  and  C.  were  to  receive 
Kitchen  v.  St  Louis  &c.  Ry.  Co.,  69  8,750  shares  of  the  capital  stock  of 
Ma  224;  Merrick  v.  Peru  Coal  Co.,  the  new  company,  leas  625  shares^ 
61  111.  472;  Seeley  v.  San  Josd  Mill  which  they  were  to  assign  to  P.  B. 
Co.,  59  Cal.  22;  Sullivan  v.  Triunfo  and  C.  offered  the  public  an  option 
Mining  Ca,  39  Cal.  459.  to  take  stock  in  the  new  compaqi; 
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to  a  promoter  thereof  by  way  of  commission  or  gift,  he  is 
liable  to  his  company  for  the  amount  thus  paid,  less  the 
amount  of  his  disbursements  in  its  behalf  expended,  though 
the  sale  was  a  fair  one.^  Eecovery  for  a  gift  or  commission 
may  be  had  even  from  the  vendors  of  the  property,  if  the 
aj^eement  therefor  is  found  out  before  it  has  been  paid.'  A 
promoter  who  has  given  away  part  of  his  secret  profits  is,  it 
would  seem,  not  thereby  relieved  of  liability  to  account  to  the 
corporation  for  the  whole  amount.' 

§  238.  The  same  subject  continued* — The  promoter  must 
inform  his  company  of  any  profit  acquired  by  him  from  a 
transaction,  and  deal  with  it,  it  is  said,  "at  arm's  length;"^ 
and  this  from  the  time  he  begins  or  starts  the  project  of  the 
new  company.*  So  where  the  promoter  of  a  corporation  had 
detached  overdue  coupons  from  bonds  of  the  corporation  be- 
fore disposing  of  the  bonds,  and  delivered  them  to  material- 
men in  part  payment  of  their  demands,  it  was  held  that,  as 
it  would  be  inequitable  to  permit  the  promoter  to  use  these 
coupons  as  a  basis  of  a  preference 'over  purchasers  of  the  bonds 
from  which  they  had  been  cut,  the  material-men,  who  had 
taken  them  after  maturity,  had  no  greater  rights.*    To  impose 

disclosing  the  purchase  of  the  pat-  the  shares  with  other   persons   at 

ents,  and  that  a  portion  of  the  stock  seven  dollars  per  share, 

was  to  be  issued  to  the  former  own-  ^  Emma  Silver  M.  Co.  v.  Grant,  11 

ners  in  part  payment,  but  not  in-  Ch.  Dly.  918;  Beach  on  Bailways, 

forming  purchasers  that  they  were  §  8. 

to  have  stock  on  any  different  terms  *  Whaley  Bridge  &c.  Ck>.  v.  Green, 

or  conditions.    It  was  further  agreed  6  Q.  B.  Div.  109;  BagnaU  v.  Carlton, 

that  B.  should  be  president  and  C.  6  Ch.  Div.  871 ;  In  re  Murrah  Co.,  24 

treasurer  of  the  corporation,    and  W.  R.  49. 

they  were  so  elected,  and  placed  a  >  Getty  v.  Devlin,  (1878)  64  N.  Y. 

large  amount  of  stock  at  seven  dol-  418. 

Ifvrs  a  share,   obtaining  their  own  ^EmmaSilver  M.  Co.  v.  Grant,  11 

stock  for  nothing.    In  this  case,  the  Ch.  Div.  918. 

corporation  was  held  to  have  a  right  ^  Densmore  Oil  Co.  v.  Densmore, 
to  elect  (1)  whether  the  shares  should  .  (1870)  64  Pa.  St.  60. 
be  transferred  back  to  it ;  or,  (2)  if  ^  Wood  r.  Guarantee  Trust  &  Safe 
the  shares  had  been  sold,  that  the  Deposit  Co.,  (1889)  128  XT.  S.  416. 
entire  profits  made  by  the  sale  should  In  this  case,  in  proceedings  to  fore- 
be  turned  over ;  or  (8)  that  it  should  close  a  mortgage  securing  coupon 
be  paid  the  sum  lost  by  reason  of  bonds  of  a  corporation,  material- 
being  deprived  of  the  right  to  place  men    filed   their  petition,  alleging 
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upon  a  person  the  liability  of  promoter,  however,  it  is  neces- 
sary thfat  it  be  affirmatively  stiown  that  he  was  acting  in  be- 
half of  the  projected  corporation  or  that  he  so  assumed  to  act' 

§  239.  Of  sales  of  property  to  corporations  by  pro- 
moters.—  A  person  owning  property  maj'^  afterwards  become 
the  promoter  of  a  corporation  and  sell  the  property  to  it 
without  reference  to  its  original  cost,  because  he  was  not  a 
promoter  when  he  acquired  it.'  So  a  promoter  may  effect  a 
valid  sale  of  his  own  property  to  the  corporation,  provided 
the  latter  be  fully  cognizant  of  his  interest  therein.  Bat  if 
the  corporation  have  no  knowledge  thereof,  it  may  repudiate 

that  the  promoter  of  the  corpora-  after  describiDg  the  English  method 

tion  had  become  indebted  to  them  of   getting  up   companies,  out  of 

for  the  oonfstruction  of  the  works,  which  the  word  "  promoter "  grew, 

which  he  turned  over  to  the  com-  the  court  continued :  *' That  has  no 

pany;  that  in  payment  thereof  he  resemblance  to  our  method  of  or- 

transf erred  to  them  coupons  of  the  ganizlng  corporations.      It  is  trae 

company  at  par  value ;  that  the  cou-  that  the  word  has  been  found  to 

pons  fell  due  before  the  completion  have  its  uses  in  our  jurisprudence) 

of  the  work,  but  that  the  promoter  but  in  a  much  more  restricted  sense 

advanced  the  amounts  to  the  hold-  than  that  used  in  the  English  re- 

ers,  and  took  a  transfer  of  the  cou-  ports." 

pons;  that   the   money  thus   used  ^Densmore  Oil  Co.  v,  DeDsmore, 

ought  to  have  been  applied  to  the  (1870)  64  Pa.  St  49 ;  Taylor  on  Gor- 

intervenors'      indebtedness;       and  porations,  §  88..    But   Mr.  Taylor 

claimed   priority,  etc.    But  it  was  thinks  that,  even  in  such  case,  he 

held  that  since  it  was  shown  that  may  not  sell  at  an  unfair  or  exor- 

the   promoter   was   essentially  the  bitant  price,  if  at  the  time  of  the  sale 

company,  and  that  he  had  instructed  he  occupies  toward  the  corporation, 

his  agents  to  call  in  the  coupons  as  as  promoter  or  otherwise,  a  position 

if  for  payment,  and  that  many  of  of  trust  or  confidence.    And  he  cites 

them  were  canceled  by  him,  a  find-  McEIhenny's  Appeal,  (1869)  61  Pa. 

ing  that  the  coupons  had  been  paid  St.  188,  a  case  in  which  a  person  not 

before  they  were  turned  over  to  in-  acting  as  a  promoter  sold  property 

tervenors  would  not  be  disturbed,  to  persons  who  were  organizing  a 

Wood  V,  Guarantee  Trust  &  Safe  company,   and    afterwards    united 

Deposit  Ck).,  (1889)  128  U.  S.  416.  with  them,  and  they  together,  as 

^St.  Louis,  F.  S.  Sc  W.  R.  Co.  v,  promoters,  consummated  a  sale  of  the 

Tiernan,  (1887)  37  Ean.  606.    In  this  property  to  the  company  at  a  large 

case  it  was  held  that  merely  signing  advance ;  it  was  held  that  the  original 

the  charter  of  the  projected  railway  owner  of  the  property,  or  his  estate, 

some  time  before  it  was  filed  with  he  being  dead,  was  entitled  to  retain 

the  Secretary  of  State  does  not  place  the  profit  derived  from  the  first  sale, 

a  person  in  a  fiduciary  position  with  but  must  pay  back  his  proportion  of 

respect   to   the   corporation.     And  profit  derived  from  the  second* 
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the  contract,  and,  upon  relinquishment  of  the  property,  re- 
cover the  purchase-money.*  Where  the  promoter  has  first 
purchased  the  property  with  that  intention,  and  afterwards 
sells  it  to  the  company  at  an  advance  upon  the  original  pur- 
chase price,  he  may  be  compelled  to  make  restitution  to  the 
corporation  of  the  profit  so  acquired  by  him.*  If  the  payment 
for  property  taken  of  promoters  is  made  in  the  stock  of  the 
company,  having  no  marketable  value,  the  par  value  of  the 
stock  may  be  very  disproportionate  to  the  cost  of  the  property 
for  which  it  is  given.' 

§  240.  Fidaciary  position  of  directors  —  (a)  Toward  the 
corporation. —  It  is  by  no  means  a  well  settled  point,  what  is 
the  precise  relation  which  directors  sustain  to  stockholders. 
They  are  undoubtedly  said  by  many  authorities  to  be  trustees, 
but  this  is  to  be  taken  only  in  a  general  sense,  as  the  term  is 
applied  to  any  agent  or  bailee  intrusted  with  the  care  and  man- 
agement of  the  property  of  another.  It  is  certain  that  they  are 
not  technical  trustees.    They  can  only  be  regarded  as  manda- 

1  Phosphate  Sewage  Go.  v.  Hart-  become  members  or  subscribers,  and 

mont,  6  Cb.  Div.  894;  Lindsay  Pe-  it  is  not  competent  for  any  of  them 

fcroleum  Co.   v.  Hurd,  L.   R.  6  O.  to  purchase  property  for  the  pur* 

P.  221.    In  the  case  of  New  Som-  poses  of  such  a  company,  and  then 

br^ro  Co.  v.  Erlanger,  6  Ch.  Div.  78,  sell  it  an  advance  without  a  full  dis- 

103;  s.   a    8  App.   Cas.    12  iS,   the  closure  of   the  facts.     They  must 

yendors  of  the  property  suppressed  account   to  the   company    for   the 

the    fact    of   their    ownership,  to-  profit,    because    it    legitimately   Is 

gather    with  the  further  fact  that  theirs." 

they  had  purchased  at  half  the  sum  *  Stewart  v.  St.  Louis  &c.  R.  Co., 

charged  the  company.  (1890)  41  Fed.  Rep.  786.  In  this  case, 

2 Simons  v.  Vulcan  Oil  &c,  Co.,  61  T.  and  A.,  having,  for  a  small  sum, 

Pa.  St.  202;  S.  a  100  Am.  Dea  628;  purchased  a  road-bed,  the  construo- 

Mc£lhenny*s  Appeal,  61  Pa.  St.  188 ;  tion  of  which  cost  only  $2,000,  caused 

In  re  Hereford  &a  Co.,  2  Ch.  Div.  a  railroad  company  to  be  organized, 

182.    Hicbens  v,  Cocgreve,  4  Russ.  and,  with  others,  became  directors 

562 ;   Bank  of  London  v.    Tyrrell,  5  thereof,  and  while  in  this  relation 

Jar.  N.  S.  924.    And  in  Densmore  contracted  with  the  directors  to  sell 

Oil  Co.   V,  Densmore,  (1870)  64  Pa.  the  road-bed  to  the   company  for 

St.  50,  the  court  said  '*that  where  $200,000  cashor  bonds,  and  $8,600,000 

persons  form  such  an  association  or  of  the  capital  stock.  The  sale  was 

begin  or  start  the  project   of  one,  formally  ratified  at  a  meeting  of  the 

from  that  time  they  stand  in  a  con-  directors,  and  entered  on  the  records 

fidential  relation  to  each  other,  and  of  the  company ;  and  afterwards  the 

to  all  others  who  may  subsequently  stockholders  unanimously  approved 
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tories,  persons  who  have  gratuitously  undertaken  to  perform 
certain  duties.*  But  whether  a  director  of  a  corporation  is  to 
be  called  a  trustee  or  not  in  the  strict  sense  of  the  word,  there 
can  be  no  doubt  that  his  character  is  fiduciary,  being  intrusted 
by  others  with  powers,  which  are  to  be  exercised  for  the  com- 
mon and  general  interests  of  the  corporation.*  And  it  is  well 
settled  that  directors  and  managers  of  corporations  and  other 
companies,  are  equally  within  the  rule  which  guards  and  re- 
strains the  dealings  and  transactions  between  trustee  and  cestui 
qice  trust,  and  agent  and  bis  principal ;  directors  or  managers 
being  in  fact  trustees  and  agents  of  the  bodies  represented  by 
them.*  A  director  whose  personal  interests  are  adverse  to 
those  of  the  corporation  has  no  right  to  act  as  a  director.  As 
soon  as  he  finds  that  he  has  personal  iaterests  which  are  in 
conflict  with  those  of  the  company  he  ought  to  resign.^  Di- 
rectors of  a  railroad  company  can  not  acquire  such  an  interest 
in  the  profits  of  a  contract  for  the  construction  of  the  road  as 
would  give  them  a  standing  in  a  court  of  equity  to  interpose 
an  objection  to  the  consummation  of  a  compromise  between 
the  railroad  company  and  its  contractor.* 

§  241.  (b)  Toward  corporate  creditors. —  The  directors  of 
a  company  stand  in  the  same  relation  toward  creditors  of  the 
corporation  that  they  do  to  its  shareholders,  being  trustees 
for  the  benefit  of  corporate  creditors  also.*    They  can  not 

the  purchasb.     At  the  time  of  the  *  Cumberland  &o,  Ck>.  v.  Parish, 

sale  there  were  no  stockholders,  and  (1875)  43  Md.  598,  605,  citing  At^.- 

the  stock  thus  issued  was  all  that  Gen.  v,  Wilson,   1  Craig  &  P.  1; 

had  been  subscribed.    The  company  Benson  v,  Heatbom,   1  Young  A 

had  no  property  except  its  charter  C.  Ch.  826 ;  York  &c.  R.  Co.  v.  Hud- 

and  the  road-bed,  and  the  notes  and  son,  16  Beav.  486;  Aberdeen  R.  Co. 

Stock'  issued  to  T.  and  A.  had  no  t^.  Blaikie*  1  Maoq.  461 ;  Oreat  Lhy- 

marketable  value.  Even  this  transao-  embourg  R.  Co.  v.  llagnay,  35  Betv. 

tion  was  not  deemed  fraudulent.  586;  Hoffman  &c.  Co.  v,  Cumb.  &c. 

^Sharswood,  J.»  in  Spering's  Ap-  Co.  16  Md.  456;  s.  a  30  Md.  117. 

peal,  78  Pa.  St.  tl.  ^Qoodin  v,  Cincinnati   Ac   Co.. 

*  Hoyle  V.  Plattsburg  Ac.  R.  Co.,  (1868)  18  Ohio  9t.  188. 

64  N.  Y.   814.    Appleton,  C.  J.,  in  > Paine  v.  Lake  Erie  &a  R.  Ga, 

European  Ac,  R.  Co.  v.  Poor,  69  Me.  (1869)  81  Ind.  288,  853. 

277,  said  that  the  president  and  di-  •  Thomas  v.  Sweet,  (1887)  87  Ean. 

rectors  of  a  corporation  must  be  held  188;  Wilkinson  v.  Bauerle,  41  K.  J. 

as  occupying  a  fiduciary  relation  to  Eq.  685 ;  Groodin  v,  Cincinnati  Ac 

the  stockholders,  for  and  in  behalf  Co.,  (1868)  18  Ohio  St  188;  Delsno 

of  whom  they  ace  v.  Case,  (1887)  131  HI.  347;  a  a  8 
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divert  the  corporate  property  from  the  general  purpose  of 
paying  the  oreditors.  A  violation  of  this  duty  will  ehtitle 
the  creditors  who  suffer  thereby  to  relief.*  When  a  sale  of 
corporate  property,  charged  to  be  a  diversion  thereof  from 
the  payment  of  corporate  debts,  is  a  sale  of  such  property  to 
one  of  the  directors  taking  part  in  the  transaction  a&  buyer 
and  seller,  it  devolves  on  the  directors  to  establish  both  the 
good  faith  of  the  transaction,  and  that  the  sale  produced  the 
full  value  of  the  property.  If  not  made  in  good  faith,  or  if  it 
did  not  produce  the  full  value  of  the  property,  the  directors 
taking  part  in  the  sale  will  be  answerable  to  creditors  for  what 
was  thus  lost.'  In  case  of  the  insolvency  of  a  corporation, 
there  is  no  power  in  its  directors  or  officers  to  mortgage  or 
convey  the  corporate  property  to  themselves,  or  to  secure  to 
themselves  a  preference.'  For  the  directors  of  an  insolvent 
corporation  are  trustees  for  the  creditors  of  the  corporation, 
and  they  can  not  obtain  priority  over  a  creditor  by  taking 
mortgages  to  themselves  to  secure  them  for  advances  and  for 
their  indorsement  of  the  notes  of  the  corporation,  after  the 
creditor  has  brought  suit,  and  when  the  company  is  insolvent.^ 
But  a  sale  of  its  property  by  an  insolvent  corporation  to  one 
of  its  directors  to  satisfy  a  debt,  though  made  without  an  order 
of  the  board  of  directors,  is  ratified  by  the  company's  receiv- 
ing and  canceling  the  notes  in  payment  of  which  it  was  made.' 

§  242.  Contracts  between  directors  and  the  company 
Toidable. —  Directors  are  disqualified  from  acting  in  the  right 
and  behalf  of  themselves  and  of  their  companies  at  the  same 

I 

Am.  St.  Rep.  81,  holding  that  di-  facts  that  the  creditor  had  not  re* 

rectors  of  ft  bank  are  trustees  for  duced  his  claim  to  judgment  at  the 

depoditors    as   well    as   for   stock-  time  the  mortgage  was  given,  and 

holders.  that  the  claim  was  for  damages  suf- 

1  Wilkinson  v.  Bauerle,  (188Q  41  fered  by  the  creditor  through  the 

N.  J.  Eq,  636,  645,  negligence  of  the  company  while  he 

8  Wilkinson  v.  Bauerle,  (1886),  41  was  a  guest  at  the  company's  hotel, 

N.  J.  Eq.  635.  645.  do  not  change  the  duty  of  the  di- 

*  Haywood  v,  Lincoln  Lumber  Co.,  rectors  to  him,  as  they  had  notice  of 

64  Wis.  639.  the  claim  by  the  commencement  of 

^Olney  v,  Conanicut   Land  Co.,  suit 

(R  I,  1889)  6  Ry.  &  Corp.  Law  J.  « Beach   v.   MUler,   123  IlL  App. 

414^  where  it  was  held  also  that  the  151. 
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time;  and  transactions  with  themselves  or  wherein  they  are 

interested  are  voidable,  either  by  the  company  or  by  its  stock- 
holders, or  by  its  creditors,*  provided  they  repudiate  the  trans- 
action within  a  reasonable  time.'    The  same  rule  applies  to  any 

1  The  law  ad  to  directors'  oontracts  the  Companies  Clanses  Act  of  1846 
with  themselves  is  that  they  are  iT  a  director  is  interested  in  a  can- 
not void,  but  merely  voidable.  The  tract  with  the  company,  while  the 
company  has  an  election  to  affirm  or  contract  is  not  void,  he  wiU  be  dis- 
disaffirm  them ;  and  having  made  its  qualified  to  act  as  a  director.  8  Vict 
election,  it  would  be  estopped  from  ch.  16,  §§85,  86;  Foster  v.  Oxford  &c 
abandoning  its  choice  in  case  it  By.  Ck>.,  18  G.  R  200;  8.  C.  221m  J  J 
should  prove  to  have  been  unwise.  G.  B.  99;  s.  a  17  Jur.  167;  Browne 
And  where  a  director's  contract  with  &  Theobald's  By.  Law,  102. 
himself  is. one  which  is  also  injurious  *  Stewart  v.  Lehigh  Valley  E.  Co,, 
to  the  public,  or  to  any  person  not  (1875)  88  N.  J.  L.  505;  Twin  Lick 
interested  pecuniarily  in  the  com-  Oil  Ca  v.  Marbnry,  (1875)  91  U.  & 
pany,  it  would  seem  that  the  public  591 ;  Byan  v,  Leavenworth  &&  1^. 
or  such  person  might  have  it  de-  Co.,  21  Kan.  865,  where  it  was  said: 
Glared  void.  For  example,  if  it  be  a  "It  was  not  necessary  to  allege  that 
contract  discriminating  in  freight  the  company  did  not  discover  the 
rates  in  the  director's  favor,  persons  fraud  of  the  defendants  until  within 
discriminated  against,  or  the  public,  two  years  next  before  the  suit  was 
might  impeach  and  invalidate  it  commenced,  as  the  allegations  of  the 
This  is  consistent  with  the  law  which  petition  show  satisfactorily  that  the 
makes  unjust  discrimination  illegal,  company  was  and  continues  to  be 
16  Am.  L.  Bev.  919 ;  Davis  v.  Bock  under  the  potential  control  of  the 
Creek  &c.  Co.,  55  Cal.  859;  S.  a  86  wrong-doers,  who  are  necessary  de- 
Am.  Bep.  40;  Portv.  Bussell,  86Ind.  fendants;  and  knowledge  on  the 
60 ;  s.  c.  10  Am.  Bep.  5 ;  Coleman  v,  part  of  the  guilty  officers  and  agents 
Second  Ave.  B.  Co.,  88  N.  Y.  801;  of  the  corporation  of  the  fraudulent 
Butts  V.  Wood,  87  N.  T.  817;  Mun-  acts  of  themselves  and  guilty  asso- 
son  V,  Syracuse  &c.  By.  Co.,  29  Hun,  ciates,  is  not  notice  to  the  corpora- 
76;  Weed  v.  Little  Falls  &  D.  B.  tion  or  its  stockholders,  so  as  to  give 
Co.,  (1883)  31  Minn.  15^;  First  Na-  the  advantage  of  this  notice  to  such 
tional  Bank  v,  Drake,  29  Kan.  811;  agents  and  associates.  (City  of  Oak- 
Guild  V.  Parker,  48  N.  J.  480;  First  land  v.  Carpenter,  13  Cal.  640.)  ITpon 
National  Bank  v.  Gifford,  47  Iowa,  this  point  the  counsel  of  plaintiffs 
575 ;  Chamberlain  v.  Pacific  Wool  well  say :  '  The  defendants  are  es- 
Growers'  Co.,  54  Cal.  108;  European  topped  from  setting  up  their  own 
&c.  B.  Co.  V,  Poor,  59  Me.  277;  Blair  laches  in  failing  to  sue  themselves. 
Town  Lot  Co.  V.  Walker,  50  Iowa,  Nor  can  they  be  heard  to  claim  that 
876;  Ex  parte  Hill,  82  L.  J.  Eq.  154;  the  corporation  had  notice,  on  the 
Murray  v.  Vanderbilt,  89  Barb.  140;  ground  that  when  they  committed 
Abbot  V,  American  Hard  Bubber  the  wrongs  it  had  full  notice  of  what 
Co.,  33  Barb.  578;  Bhodes  v,  Webb,  they  were  doing.  They  were  the 
24  Minn.  292.  C/.  Taylor  on  Corpo-  eyes,  the  ears  and  the  hands  of  the 
rations,  §  619.    In  England  under  corporation,  through  which  alone  it 
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money  made  oat  of  any  transactions  of  the  company's  busi- 
ness or  connected  therewith.^  And  where  a  director  bad  to 
vote  for  a  contract  witb  himself  to  secure  its  passage,  the  con- 
tract was  held  invalid.'  But  on  the  other  hand,  it  has  been 
held  that  where  a  quorum  of  a  board  of  directors  of  a  corpo- 

« 

ooald  see,  hear  or  sot.'  **    There  has  oontract,  with  fuU  knowledge  of  the 

never  been  held  to  be  any  determined  motives  of  the  trustee,  and  of  all 

number  of  days  or  years  as  applied  the  facts  concerning  the  transaction 

to  every  case,  like  the   statute  of  which  might  affect  his  own  decision* 

limitations,  but  must  be  decided  in  and  without  the  use  of  any  influ- 

every  case  upon  all  the  elements  of  ence  on  the  part  of  the  trustee,  per- 

it  which  affect  that  question.    Twin  mits  him  to  do  so.   §  2334  that  every 

Lick  Oil  Ca  v,  Marbury,  (1876)  91  violation  of  said  section  is  a  fraud 

U.  8.  991.  against  the  beneficiary  of  the  trust 

1  Qaskell  v.  Chambers,  26  Beav.  §  2822  that  an  authority  to  an  agent, 

860;  York  &c.  Ry.  Co.  v.  Hudson,  16  expressed  in  general  terms,  however 

Beav.   485;  Madrid  Bank  v.  Felly,  broad,  does  not  authorize  him  to  do 

L.  R  7  Eq.  442.  any  act  that  a  trustee  is  forbidden 

s  Bennett  v,  St.  Louis  Car  Roofing  to  do  by  the  section  above.    This 

Co.,  19  Mo.  App.  849.    Cf,  Reilly  v,  case  further  holds  that  a  note  and 

Oglesbay,  26  W.  Ya.  86,  a  case  in  mortgage  to  secure  such  indebted- 

which,  the  corporation  having  no  ^^bs   are   likewise   voidable  where 

diiectors,  the  stockholders  acted  in  they  are  executed  in  pursuance  of  a 

that  capacity,  and  a  sale  of  property  resolution  of  the  board  of  directorst 

to  a  stockholder  ordered  at  a  meet-  at  the  instance  of  such  officers,  with- 

iDg  from  which  some  of  stockhold-  out  passing  upon  the  merits  of  the 

ers  were  absent,  was  held  voidable,  demand,  and  under  a  deception  prao- 

altboiigh  a  reasonable  price  had  been  ticed  by  such  officers,  who  informed 

paid.     Where  certain  officers  of  a  them  that  the  debts  were  fictitious, 

corporation  have,  in  their  capacity  and  that  the  mortgage,  being  for  the 

ofdirectorsand  trustees  of  the  stock-  purpose   of  preventing   an  attach- 

holders,  passed  resolutions  allowing  ment  of  the  property  of  the  corpora* 

and    ordering  an   indebtedness   to  tion,  would  be  canceled  as  soon  as 

themselves  to  be  paid,  the  resolu-  money  could  be  raised  to  pay  the 

tions  are  voidable  by  the  corpora-  other  debts.   And  that  a  finding  that 

tion,  or,  upon  its  refusal,  by  a  mi-  such  mortgage  was  ratified  by  the 

nority  of  the  stockholders,  whether  holders  of  two-thirds  of  the  stock  is 

the  transaction  was  fair  and  honest  not  warranted,  where  the  evidence 

or  not.     Graves  v.  Mono  Lake  Hy-  shows  that  certificates  for  a  part  of 

dranlic  Min.  Co.,  81  Cal.  808,  decided  the  stock  necessary  to  make  up  the 

under   CaL  Civ.   Code,  which  pro-  two-thirds  had  been  canceled  shortly 

vides  g  2280  that  no  trustee  shall  after  such    attempted    ratification, 

take   part  in  any  transaction  con-  without  showing  that  they  remained 

cerning  the  trust  in  which  he  has  in  the  hands  of  the  person  whose 

any  interest  adverse  to  that  of  his  vote  is  alleged  to  have  represeiited 

beneficiary,  except,  inter  cUia,  when  them  until  canceled* 

the  beuefidary,  having  capacity  to 

26 
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ration  votes  to  make  a  contract  with  some  of  their  nnmberj  the 
contract  is  not  necessarily  void  because  those  members  voted, 
no  fraud  or  bad  faith  being  charged.^  And  generally  a  di- 
rector of  a  company  may  deal  with  it  in  like  manner  as  may 
any  other  individual,  if  he  deal  honorably,  with  full  disclosure 
to  the  company  that  he  is  acting  in  his  own  behalf  and  ad- 
versely to  it,  and  without  endeavoring  to  influence  or  control 
it.*  Independently  of  statute  a  contract  between  a  director 
and  the  corporation  is  not  voidable  merely  because  made  with 
a  director,  when  all  interested  in  the  corporation,  officers,  di- 
rectors, and  stockholders,  not  only  know  of  but  consent  to  it^ 
and  the  propert}'^  acquired  by  it  is  kept  and  used  by  the  cor- 
poration.^ But  the  company  must  either  adopt  the  transac- 
tion, or  repudiate  it,  and  if  it  elect  to  do  the  latter,  it  mast 
repudiate  it  altogether.  It  cannot  repudiate  it  so  far  as  it  i^^ 
onerous  and  adopt  it  so  far  as  it  is  beneficial.^  Thus  in  case 
of  an  election  to  set  aside  a  transaction  with  a  director  the 
purchase  price  paid  by  the  latter  must  be  refunded.'  In  no 
ease  can  specific  performance  of  an  agreement  by  a  director 
with  the  company  for  the  benefit  of  himself  or  his  firm  be 
enforced.* 

1  Leavitt  r.  Oxford  &  Oeneva  Sil*  wards  on  the  ground  that  it  wat 

▼cr  Miuing  Ck).,  3  Utah,  265.  tUtra  vifea,    PneuDiatic  Gas  Go.  v. 

« '^Directors'  Contracts  with  Them-  Berry,  118  U.  S.  328. 

aelves/*  16  Am.  L.  Rev.  917,  citing  *  Great  Luzemboorg   Ry.   Co.  v. 

Harts  v.-  Brown,  77  111.  226;  United  MaKnay,  (]a58)  25  Beav.  586.    In  this 

States  RoUiD^  Stock  Co.  v.  Atlantic  case  the  railway  company  furnished 

&c.  R.  Co.,  34  Ohio  St.  450;  Mayor  a   director    with    a   large   sum   of 

of  Griffin  v.  Inman,  57  Ga.  870 ;  Fos^  money,  to  enable  him  to  purchase 

terv.  Oxford  W.  &  W.  R.  Co.,  13  the  ''concession"  of  another  line. 

C.  B.  200.  He  purchased  it,  as  it  turned  oot» 

s  Battelle     v.    Northwestern    Ce-  from  himself,  he  being  the  concealed 

meat  &c   Co.,  (1887)  87  Minn.  89;  owner  of  it.    And  it  was  held  Uiat 

Knowles  v.   Duify,  (1886)  40  Hun,  the  traosaction  oould  not  stand,  but 

485;  Budd  v.  Walla  \V. ilia  &c.  Co.,  that  the  company  having  sold  the 

9  Wash.  847;  Santa  Cruz  R.  Co.  f.  concession  pending  the  suit  impeach- 

Spreckles,  65  Cal.  193;  Hill  v,  Nis-  ing  the  transaction,  they  oould  have 

bet,    100  Ind.   841.    Thus  where  a  no  relief,  either  as  to  the  application 

transaction  fairly  and   openly  en-  of  the  money  or  otherwise, 

tered    into    betv\een  a  corporation  ^  Cornell  v.  Clark,  (1887)  104  N.  Y. 

and  one  of  its  directors,  sanctioned  451 ;  Saltmarsh  v,  Spaulding,  (1887) 

by  all  and  inuring  to  the  benefit  of  147  Mass.  224. 

the  corporation,  will  not  be  set  aside  ^  Flanagan  v.  Great  Western  By. 

at  its  instance  seven  years   after-  Co.,  (1868i  L.  R.  7Eq.  Caa.  116. 
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§  243.  The  same  subject  illastrated.—  Where  officers  of 
a  corporation  sell  property  to  it  on  the  one  hand,  and  boy  for 
t  on  the  other,  and  make  a  profit  for  themselves  by  the  trans- 
action, they  will  be  liable  to  the  company  for  the  profit*  Di- 
rectors are  agents  to  buy  labor  and  materials  with  which  to 
bnild  roads  and  works  for  their  companies;  in  brief,  to  make 
construction  contracts.  Such  contracts  made  with  themselves^ 
or  with  third  persons  who  are  their  partners  in  business,  are 
voidable.'  They  can  not  purchase  on  their  own  account  what 
they  sell  on  account  of  their  company.  If  they  do  the  com- 
pany may  repudiate  the  sale,  or  may  charge  the  profits  made 
by  the  directors  as  trustees  or  agents,  with  an  implied  trust 
for  its  benefit.'  Neither  can  directors  purchasing  property 
for  their  companies  retain  a  commission  paid  them  by  the 
vendor  for  effecting  the  sale.*    And  if  property  is  conveyed 

1  Pittsburg  Min.  Ca  v,  Spooner,  were  made  at  a  time  when  defend- 

(1889)  47  Wis.  307,   in  which  case  ants  were  the  only  members  of  the 

a  complaint   alleged  that   defend-  corporation,  the  stock  not  having 

ants,  having  obtained  the  right  to  been  then  actually  allotted  to  the 

purchase  a  mining  option  for  twenty  third  persons,  who  were  in  reality 

thousand  dollars,  proceeded  to  form  interested  in  the  formation  of  the 

a  corporation  to  make  the  purchase,  corporation,  and  who  had  agreed  to 

representing  to  the  persons  who  sub-  take  the  stock;   that  the  fact  thai 

scribed  for  stock   that  the   option  the  ninety  thousand  .which  the  oor- 

would  cost  ninety  thousand  dollars;  poration  paid  defendants  for  the  op- 

and  that,  having  first  induced  third  tion  were  the  proceeds  of  an  issue  of 

persons  to  subscribe  for  the  stock  on  its  stock  in  violation  of  the  statute 

those  representations,  and  to  pay  to  could  be  set  up  to  defeat  the  recov- 

the  corporation  tlie  sum  of  one  hun-  ery  from  defendants  of  the  excess 

dred  thousand  dollars  for  their  stock,  over  the  actual  purchase  price ;  aad 

the   corporation  then,  through  de-  that  the  defendants  were  in  no  poei- 

fendants,  its  officers,  purchased  the  tion  to  attack  either  the  issue  of  the 

option  nominally  for  ninety  thou-  stock  or  the  legality  of  the  c<»porate 

sand    dollars,    paying   the    twenty  organization. 

thousand  which  it  actually  cost  them  ^  European  Sec,  R.  Ca  v.  Poor,  50 

with  the  money  received  by  the  cor-  Me.  279 ;  Flint  &c.  R.  Co.  v.  Dewey, 

poration  from  the  sale  of  stock,  and  14  Mich.  477 ;  Paine  v.  Lake  Erie  & 

converting  the  remaining  seventy  L.  R.  Co^  81  Ind.  283 ;  Port  v.  Bus- 

ttiousand  to  their  own  use.    The  ac-  sell,  86  Ind.  60 ;  Weed  v.  Little  Falls 

tion  was  brought  in  the  name  of  the  &  D.  R.  Co.,  (1883)  81  Minn.  154. 

corporation,  to   recover  the  latter  ^  Parker  v.  Nickerson,  (1878)  112 

amount,    and   upon    the   principle  Mass.  195 ;  Greenfield  Sav.  Bank  v. 

stated  in  the  text  it  was  held  that  a  Simons,  (1882)  188  Mass.  415. 

good  cause  of  action  was  Rtated.  And  *  Morrison  v.  Ogdensburg  ft  I*  Gl 

it  was  further  held  that  it  was  im-  R.  Co.,  52  Barb.  178,  179. 
fnatffrfftl  that  the  sale  and  purchase 
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to  them  personally,  they  can  hold  it  only  as  trustees  for  the 
company.^  Under  no  circumstances  can  they  resell  to  the 
company  at  an  advance.^  The  purchase  of  assets  of  an  incor- 
porated company  by  one  of  its  directors  is  voidable  only  at 
the  instance  of  a  party  in  interest.  Such  director  is  conclu- 
sively presumed  to  know  the  financial  condition  of  the  com- 
pany, and  therefore  the  transaction  is  not  hona  fide?  The 
mere  fact,  however,  that  one  of  the  directors  was  interested  in 
a  purchase  made  by  a  corporation  will  not  avoid  the  purchase, 
no  damage  appearing  to  have  resulted  to  the  shareholder 
making  the  complaint.^  A  director  buying  up  claims  against 
a  company  for  a  third  party  must  act  in  good  faith.* 

1  York  &  North  Midland  R.  Co.,  19  ^HiU  v.  Nisbet,  100  Ind.  841.    So 

Elng.  L.  &  Eq.  361;  Blake  v.  Buffalo  it  is  not  necessarily  a  fraud  on  tbe 

Creek  B.  Co.,  66  N.  Y.  485;  Buffalo  creditors  of  a   corporation   for  its 

&o.  R.  Ca  V,  Lampson,  47  Barb.  538;  trustees  to  purchase  of  one  of  their 

Qreat  Luxembourg  R.  Co.  v.  Magnay,  number  property  for  the  alleged  ben- 

25  Beav.  586.  efit  of  the  corporation,  paying  there- 

>  Redmond  v,  Dickerson,  9  N.  J.  for  the  entire  capital  stock  of  the 

Biq.  615;  McAleer  v.  Murray,  58  Pa.  corporation.      Such    a   transaction 

St.  126.  may  or  may  not  be  fraudulent,  ao- 

*  Jones  V,  Arkansas  Agricultural  cording  to  circumstances.  Knowles 
A  Mechanical  Co.,  88  Ark.  17.  And  v,  Duffy,  40  Hun,  485.  And  the 
where  the  directors  of  a  railroad  owners  of  a  graded  railroad  bed  can 
company,  which  has  suspended  op-  seU  it  to  a  railroad  company,  whose 
eration,  purchase  part  of  the  con-  officers,  directors,  and  stockholders 
Btruction  material,  execution  cred-  are  composed  of  the  owners  of  the 
itors  of  the  company  can  not  avoid  road-bed,  and  receive  in  payment 
the  purchase,  and  take  the  material  therefor  shares  in  the  capital  stock 
from  the  directors*  possession  under  of  the  railroad  company,  at  a  time 
execution  against  the  company,  when  those  who  seU  the  road-bed, 
Cornell  v.  Clark,  (1887)  104  N.  Y.  451.  and  own  and  control  the  railroad 
A  director  of  a  corporation  purchased  company,  are  the  absolute  owners  of 
at  a  foreclosure  sale  property  of  the  all  the  stock  issued  by  the  railroad 
corporation  mortgaged  by  vote  of  the  company,  and  where  the  terms  of 
directors.  But  it  was  held  that  good  sale,  and  the  issue  of  stock,  are  mat- 
faith  being  shown,  the  sale  could  not  ters  of  record  on  the  books  of  the 
be  avoided;  and,  in  the  absence  of  railroad  company,  and  when  the 
good  faith,  the  sale  could  be  avoided  transaction  occurs  months  before 
only  upon  repayment  of  the  pur-  any  other  or  additional  stock  is  i»- 
chase  price,  and  then  by  the  corpo-  sued  by  the  railroad  company.  St. 
ration  or  its  stockholders,  and  not  Louis,  F.  a  &  W.  R.  Co.  v.  Tieman, 
by  the  purchaser  of  the  land  at  a  sale  (1887)  87  Kan.  606. 
on  execution  in  a  suit  against  the  ^So  decided.  An  attorney,  who 
corporation.  Saltmarsh  v.  Spauld-  was  also  a  director,  of  an  insolvent 
ing,  (1888)  147  Mass.  224.  railroad  company,  was  employed  fax 
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§244*  Secret  profits. —  A  director  may  sell  to  the  com- 
pany property  in  which  he  has  an  interest  provided  the  prop- 
erty be  of  a  kind  which  the  company  is  authorized  to  purchase 
and  which  as  a  matter  of  fact  it  needs  for  the  purposes 
of  its  incorporation  if  the  transaction  be  in  good  faith.^  But 
any  secret  profits  that  directors  may  make  in  transactions 
with  their  corporations  can  not  be  retained  from  the  com- 
pany, although  the  latter  may  also  haye  profited  by  the 
transaction.'  For  fraud  is  presumed  as  a  matter  of  law  if 
it  be  shown  that  the  directors  have  in  this  way  acquired 
any  secret  profits.*  They  can  not  sell  property  to  the  corpo- 
ration at  an  advance  upon  the  price  paid  by  them,  where  they 
have  purchased  it  with  that  end  in  view,  and  nothing  has  been 

third  parties,  who  deeired  to  reor-  Mich.  477 ; 'Greenfield  Sayings  Bank 

ganize   the   road,    to  buy   np   the  v.  Simons,  188  Mass.  416;  Stewart  v. 

claima  of  plaintiffs,  creditors  of  the  Lehigh  Valley  R.  Co.,  88  N.  J.  605; 

company,  which  he  did,  not  inform-  Bent  v.  Priest,  10   Mo.    App.    643; 

ing  them  of  the  scheme  of  reorgan-  Ckx>k  v.  Berlin  Woolen  Mills  Co.,  48 

ization.     His   position   as   director  Wis.  488.    C/.  Davone  v.  Fanning,  S 

and  attorney  for  the  debtor  com-  Johns.  Ch.  253.  Where  the  president 

IMtny  required  him,  in  his  dealings  of  packet  company  made  a  contract 

with  plaintiffs,  to  exercise  the  ut-  in  his  own  behalf  with  the  United 

most  good  faith;  but,  where  they  States  government  for  the  carriage 

received  aU  that  their  claims  were  of  the  mails  and  used  the  boats  of 

worth,  the  fact  that  they  were  not  the  company  for  that   purpose,  it 

informed   as   to   the   new   scheme  was  held  that  he  should  not  be  al- 

would  not  constitute   constructive  lowed  to  make  any  profit  out  of  the 

fraud  on  the  part  of  the  director,  use  of  the  company's  boats,  but  must 

Powell  v.  Willamette  Val.  R.  Co.,  account  to  it  for  iJl  that  ho  received 

(1887)  14  Oregon,  866.  for  the  service  performed  by  them* 

1  Rnowles  v.  Duffy,  (1886)  40  Hun,  Clubb  v.  Davidson,  (1888)  96  Mo.  467; 

^485,  where  the  whole  capital  stock  s.  a  4  By.  &  Corp.  L.  J.  161.    But 

was  paid  for  the  property,  and  it  where  a  director  purchased  in  good 

was  held  not  to  be  a  fraud  upon  cor-  faith  at  a  foreclosure  sale  property 

porate  creditors.  of  the  corporation  which  had  been 

'  European  &c.  Ry.  Co.  v.  Poor,  59  mortgaged  by  a  vote  of  the  direct- 

Me.  196;  Greenfield  Savings  Bank  v.  ors,  he  does  not  necessarily  hold  the 

Simons,   188   Mass.  416 ;  Parker  v.  purchased  property  in  trust  for  the 

Nickerson,  112  Mass.  196;  Bent  v.  corporation.    Saltmarsh  v.  Spauld« 

Priest,   10  Mo.   App.   548.    See  Im-  ing,  (1888)  147  Mass.  224 ;  S.  c.  4  Ry. 

perial  Mercantile   Credit  Assoc,  v.  &  Corp.  L.  J.  161.    Ace.  Hancoek 

Ck>leman,  L.  R.  6  H.  L.  189;  2  Lind-  v.  Holbrook,  (La.  1888)  8  So.  Rep. 

ley  on  Partnership,  588-589.  851.     C/.  County  Court  v.  Baltimore 

»Duncombr.NewYork&c.R.Co.,  &c.    R.    Co.,    (1888)   86   Fed.   Rep. 

84  N.  Y.   190;  Flint  v.   Dewey,  14  161. 
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doae  in  the  meanwhile  to  enhance  the  value  of  the  property.' 
Thas  a  contract  entered  into  by  the  officers  and  directors  of  a 
railroad  company  to  purchase  lands  and  locate  their  line,  depots 
etc.,  thereon,  is  contrary  to  public  policy  and  not  enforce- 
able in  equity.*  But  if  afterwards  by  the  director's  energy 
and  skill  the  property  becomes  more  valuable,  he  can  not  be 
required  to  account  to  the  company  for  the  increased  valae.* 
Directors  can  not  in  general  make  gains  or  receive  benefits 
from  dealings  of  the  corporation  with  persons  connected  with 
them/ 

1  Benson  v,  Heathorn»  1  Younge  &  brought  by  three  stockholdere,  two 

C.  826.  and  cases  cited  infra,  of   whom    were   directors,  against 

sCook  V.  Sherman,  20  Fed.  Bep.  four  other  directors,  constituting  the 

167.  -  executive  committee,  one  of  whom 

'Twin  Lick  Oil  Co.  v.  Marbury,  91  was    treasurer,    charged   that  the 

U.  S.  687,  where  the  sale  was  to  re-  treasurer   bought   exclusively  of  a 

pay  money  lent  by  the  director  him-  firm  of  which  he  was  a  member,  at 

self  to  the  corporation.    Addison  v.  prices  largely  in  excess  of  the  market 

Iiewis,  75  Va.  701,  720;  Harts   v.  rates,  and  asking  for  his  removal  and 

Brown,  77  III.  226.    C/.  Seely  v,  San  a  settlement  of  his  accounts;  and  it 

Jo^  Mill  Ck).,  69  Cal.  22.  was  he)d  to  show  no  equity  as  not 

^  A  director  of  a  corporation  can  charging  fraud  on  the  parfe  of  the 
not  enforce  a  contract  made  with  his  other  members  of  the  comm  ittee  or 
oo-directors,  under  which  he  is  to  alleging  that  redress  had  been  sought 
have  one-third  of  a  profit  of  $100,000  by  an  appeal  to  the  directors,  or  by 
for  selling  a  railroad  property,  his  vote  of  the  stockholders,  or  by  other 
services  being  trifling.  Such  a  con-  remedies  provided  by  the  charter  or 
tract  is  beyond  the  power  of  the  di-  by-laws.  Tuscaloosa  Manuf.  Co.  v. 
rectors  to  make.  Hubbard  v.  New  Cox,  68  Ala.  71.  While  an  arrange- 
York,  N.  E.  &c.  Investment  Co.,  14  ment  by  which  a  managing  director 
Fed.  Rep.  676.  In  Bent  v.  Priest,  86  of  a  railroad  corporation,  puts  for- 
Mo.  476,  the  defendant,  a  director  in  ward  a  third  person  as  a  contractor 
a  life  insurance  company,  in  con-  to  do  work  for  the  corporation,  the' 
eideration  of  certain  railroad  bonds  director  designing  to  secure  a  special 
delivered  to  his  business  partner,  benefit  to  himself,  may  be  construct- 
agreed  to  and  did  advocate  and  vote  ively  fraudulent,  yet  where  the  re- 
fer the  assignment  of  the  company's  lation  of  the  director  to  the  contract 
policies  to  another  company  and  for  is  not  that  of  an  undisclosed  prlnd- 
the  reinsurance  of  the  same  in  the  pal,  and  the  stockholders  have 
latter  company ;  and  it  was  held  that  knowledge  of  the  fact  and  power  to 
so  many  of  the  bonds  as  defendant  prevent  the  consummation  of  the 
received  belonged  to  the  corporation  contract,  if  they  choose,  actual  fraud 
of  which  he  was  a  director,  and  on  not  existing,  constructive  fraud  wiU 
his  failure  to  produce  the  same,  a  not  be  presumed.  Union  Pacific  R. 
judgment  for  their  estimated  value  R.  Go.  v.  Credit  Mobilieri  186  Mass. 
was  rightly  entered.  A  bill  in  equity,  867. 
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§  245.  Directors  entitled  to  security  for  money  lent  to  the 
company. —  When  the  lender  of  money  to  a  corporation  is  a 
director,  charged  along  with  others  with  its  control  and  man- 
agement, his  obligation,  when  he  becomes  a  party  to  a  con- 
tract with  it,  to  candor  and  fair  dealing,  is  increased  in  the 
precise  degree  that  his  representative  character  has  given  him 
power  and  control  derived  from  the  confidence  reposed  in 
him;  but  the  general  doctrine  with  regard  to  this  class  of 
contracts  is  not  that  they  are  absolutely  void,  but  that  they 
are  voidable  at  the  election  of  the  party  whose  interest  has 
been  so  represented  by  the  party  claiming  under  it.^  Accord- 
ingly, a  director  of  a  corporation  is  not  prohibited  from  lend- 
ing it  moneys  when  needed,  if  the  transaction  be  open  and 
otherwise  without  blame;  nor  is  his  subsequent  purchase  of 
its  property  at  a  fair  public  sale  by  a  trustee  under  a  trust 
deed  executed  to  secure  the  repayment  of  his  loan,  invalid.' 

1  Addison  v,  Lewis,  75  Va.  701 ;  ency  of  the  bank,  does  not  render 
HaUam  v,  Indianola  Hotel  Ck>.,  56  them  liable  either  for  fraud  or  neg- 
Iowa,  178;  s.  c.  Apa.  Law  Reg.  July  ligence.  Appeal  of  Warner,  (Pa. 
1882.  and  note  by  Adelbert  Hamil-  1887)  7  Allan.  Rep.  216.  A  wool 
ton.  In  order  to  enable  a  manu-  dealer  applied  to  the  Wool-Growers' 
facturing  corporation  to  pay  its  Exchange  for  money  to  purchase 
debts  and  thus  continue  its  business,  wool.  The  exchange  not  being  able 
its  directors  may  guaranty  payment  to  raise  the  money  on  its  credit,  the 
of  its  note  made  to  its  own  order,  directors  discounted  their  individual 
and  take  as  security  for  their  lia-  notes  for  the  amount,  and  the  dealer 
bility  its  mortgage  of  all  its  prop-  gave  his  note  as  collateral.  The  di- 
erty.  Hopson  v.  JStna  Axle  &  rectors  paid  their  notes  without  re- 
Spring  Co.,  50  Ck>nn.  597.  And  ceiving  money  from  the  exchange 
where  a  corporation,  to  secure  cer-  for  that  purpose.  The  exchange 
tain  of  its  notes  on  which  the  di-  made  an  assignment  for  the  benefit 
rectors  were  accommodation  indors-  of  its  creditors.  An  attorney  em- 
ers,  assigned  certain  bonds  which  ployed,  succeeded  in  collecting  some 
were  part  of  its  assets  at  a  time  of  the  money  still  due  on  the  deal- 
when  suits  were  pending  against  it  er's  collateral.  Held,  that  the  at- 
for  the  appointment  of  a  receiver,  it  torney's  fees  should  first  be  paid  out 
was  held  that  the  assignment,  if  of  this  money,  and  that  the  balance 
made  in  good  faith,  was  valid,  should  be  distributed  among  the  di- 
Planters'  Bank  t>.  Whittle,  78  Va.  rectors,  in  preference  to  the  credit- 
737.  So,  the  appropriation  of  bills  ors,  of  the  exchange.  Appeal  of 
receivable,  by  the  directors  of  a  Atkinson,  (Pa.  1887)  11  Atlan.  Rep. 
hank,  as  indemnity  for  notes  issued  289. 

by  them  for  the  accommodation  of  'Saltmarsh   v.    Spaulding,   (1888) 

the  bank,  if  done  in  good  faith,  in  147   Mass.    224,    citing  Twin    Liok 

ignorance  of  the  impending  insolv-  Oil  Ck>.  v,  Marbury,  91  XT.  S.  687; 
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But  directors  may  lend  money  to  the  corporation  only  upon 
terms  as  favorable  as  the  most  favorable  upon  which  it  could 
borrow  from  others.^  Thus  a  director  of  a  corporation,  on  a 
mortgage  taken  as  security  for  notes  given  him  by  the  corpo- 
ration on  money  advanced  by  him,  can  not  recover  excessive 
interest  stipulated  for,  nor  an  amount  included  therein  beyond 
the  sum  which  he  advanced.*  A  director  of  a  corporation  is 
disqualified  to  vote  at  a  meeting  of  the  board  on  a  resolution 
authorizing  the  renewal  of  notes  in  his  own  favor.'  Shares 
of  its  stock  owned  by  a  corporation  may  be  assigned  to  a 
creditor  in  satisfaction  of  the  debt,  and  it  makes  no  difiFerence 
that  the  creditor  was  a  trustee  and  took  part  in  the  proceed- 
ings authorizing  the  assignment,  if  the  proceedings  were  after- 
wards ratified  by  the  corporation.* 

Holt   V,    Bennett,    146   Mass.    439 ;  borrowed  money  from  its  directors 

Harts   V.  Brown,  77  111.    226;  Mo-  and  secretary,  and  being  in  need  of 

Murtry    v.    Montgomery    &a    Ck).,  funds  for  its  business,  negotiated  its 

(1887)  84  Ky.  462 ;   Santa  Cruz  R.  note,  secured  by  a  conveyance  of  aU 

Ck>.  V.  Spreckles,  65  Cal.  198 ;  Hal-  its  property,  and  with  the  proceeds 

lam  V.  Indianola  Hotel  Co.,  56  Iowa,  paid  the  loans  to  its  directors  and 

178 ;  Dunoomb  v.  New  York  &o.  R.  secretary,    and    with   the    balance 

R.  Co.,  88  N.  T.  1;  s.  c.  84  N.  T.  bought  materials  and  defrayed  legit- 

190,  where  the  security  taken  was  imate   expenses.    Subsequently   its 

the  bonds  of  the  company  at  ten  property  was  sold  for  its  full  market 

cents  on  the  dollar.    The  advances  value,  and  the  proceeds  applied  as 

may  be  of  services  and  materials  in*  far  as  they  went  to  the  payment  of 

stead  of  money.   Where  the  director  the  note.    It  was  held  that  as  all  the 

of  a  turnpike  company  renders  serv-  transactions  were  in  good  faith  and 

ices  and  furnishes  materials  to  the  in  the  due   course   of  business,  a 

oompany,  which  are  necessary  to  creditor  whose  debt  had  not  been 

the  completion  of  its  road,  he  is  en-  paid  had  no  claim  on  the  direct* 

titled  to  a  reasonable  compensation  ors  individually  fot  the  payment  of 

therefor.    Greensboro   &  N.   C.  J.  it.    Holt  v.  Bennett,  (1886)  146  Mass. 

Turnpike  Co.  v,  Stratton,  (1880)  120  439. 

Ind.  294.    And  a  director,  making  a  1  Sutter  St.  R.  Co.  v.  Baam,  66  CaL 

bona  fide  advance  of  money  to   a  44 ;  Twin  Lick  Oil  Co.  v,  Marbury^ 

corporation,  which  is  accepted  and  91  U.  S.  587;  Campbell's  Case,  4Cfa. 

expended  for  the  necessary  purposes  Div.  470. 

of  the  corporation,  has  a  legal  claim  -  Sutter  St  R.   Co,   v.  Baum,  66 

therefor   against    the   corporation.  Cal.  44. 

Santa  Cruz  R.  Co.  v.  Spreckles,  66  ^  Smith  v,  Los  Angeles  L  &  L.  Oo- 

CW.   193;    Borland    v,   De    Haven,  operative  Assoc.,  (1889)  78  CaL  28ft. 

(1889)  87  Fed.  Rep.  894.    In  a  case  in  *  Reed  t;.  Hay  t,  61  N.  Y.  Super. 

Massachusetts,  a  corporation,  having  Ct  121.    The  action  of  the  directon 
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§  246.  Dealings  by  the  directors  in  the  company's  bonds 
and  stock. — A  director  who  buj^s  the  bonds  of  his  company  from 
it  below  par,  does  so  at  the  peril  of  their  avoidance  by  the  courts 
at  the  suit  of  the  corporation.^  So  where  directors  purchase 
from  themselves  stock  at  one-third  its  par  valne,  the  corpora- 
tion and  its  creditors  may  hold  them  for  the  fall  value  of  the 
stock  so  procured.'  But  there  is  no  relation  of  trustee  and 
cestui  que  trust  between  directors  and  shareholders  which 
makes  their  contracts  with  each  other  for  the  sale  of  stock 
voidable  at  the  election  of  the  stockholder.'  A  shareholder's 
stock  is  not  corporate  property  and  the  directors  are  not  agents 
for  the  management  of  it,  and  there  is  no  trust  relation  be- 
tween them  in  regard  to  it/  In  regard  to  representations  as 
to  the  value  of  stock,  there  is  a  distinction  between  directors 
in  their  ofiEicial  capacity  and  as  individuals.  In  the  latter 
capacity  they  are  not  under  any  obligation  to  say  anything 
about  the  affairs  or  condition  of  the  corporation,  or  to  disclose 
any  fact  or  circumstance  material  to  the  value  of  its  shares  of 
Btock.^  But  it  is  the  right  of  a  shareholder  fully  to  inform 
himself  concerning  the  condition  of  the  company.  It  is  the 
duty  of  a  director  to  allow  and  facilitate  his  doing  so,  and  it 
is  a  fraud  which  will  vitiate  a  sale  of  stock  to  the  director  if 
he  diverts  or  prevents  the  seller  from  getting  the  information 
he  desires,  or  if  in  giving  information  as  director  he  makes 
false  statements  or  suppresses  the  truth.*  Where  two  man- 
agers of  a  company  conspired  together  to  depress  the  price 
of  its  shares  by  a  system  of  false  accounts  and  concealment, 
and  in  particular  entered  upon  the  company's  books  large 
quantities  of  goods  as  having  been  sold  at  prices  much  less 

in  delivering  corporate  stock  in  pay-  to   those   of  the  director  himself. 

ment  of  debts,  and  consolidating  the  Hurting  t7.  Sweet,  88  Kan.  244. 

reet  into  a  mortgage  on  the  corpo-       ^  Duncomb  v.  New  York  &o.  R. 

rate  property,  is  not  illegal  because  Ck>.,  84  N.  Y.  190. 

the  directors  became  guarantors  for       ^  Freeman  v.  Stine,  16  Phila.  87. 

further  advances  made  to  the  corpo-       >  Carpenter  v.  Danf orth,  52  Barb. 

ration    after   it  had  exhausted  its  581.  , 

credit,  which  advances  were  to  be       ^  Carpenter  v,  Danforth,  52  Barb. 

paid  by  the  delivery  of  the  stock.  581. 

County  Court  t7.  Baltimore  &  O.  R.       ^  Carpenter  v,  Danforth,  62  Barb. 

Co.,  85  Fed.  Rep.  161.    An  assignee  581. 

of  a  claim  held  by  a  director  against       *  Carpenter  v.  Danforth,  62  Barb. 

hia  company,  has  no  superior  equities  581. 
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than  those  actually  received,  and  invested  the  difference  in 
government  stock  in  the  name  of  one  of  them,  thus  sacceed- 
ing  in  bearing  down  the  company's  stock,  some  of  which 
they  bought  at  much  less  than  its  real  value,  this  was  de- 
cided to  be  a  fraud  which  vitiated  the  sale.^  In  Kew  York 
directors  are  prohibited  from  bearing  the  market  by  specula- 
tive sales  of  their  companies'  shares,  trusting  to  acquire  them 
for  delivery  at  a  price  below  that  at  which  they  have  agreed 
to  sell.* 

§247.  Contracts  between  companies  having  directors  in 
common, —  There  is  no  legal  presumption  of  illegality  or  un- 
fairness, in  transactions  between  two  corporations,  from  the 
mere  fact  that  a  portion  of  the  board  of  directors  in  the  one 
constituted  a  part  of  that  of  the  other  at  the  same  time,  and 
participated  in  the  dealings  between  the  two.  It  is  only  when 
their  dealings  are  shown  to  be  prejudicial  to  one  of  the  cor- 
porations represented  by  them  that  their  conduct  will  be  sub- 
ject to  a  strict  scrutiny  by  the  courts.'  Thus  where  a  sale  of 
corporate  property  to  pay  debts,  though  made  by  persons  who 
are  directors  both  of  the  selling  and  purchasing  corporations, 
realizes  more  than  the  value  of  the  property,  stockholders  in 
the  former  have  no  ground  of  complaint.*  Where  a  majority 
of  the  board  are  not  adversely  interested,  and  have  no  ad- 
verse employment,  the  right  to  avoid  the  contract  or  transac- 
tion does  not  exist  without  proof  of  fraud  or  unfairness.^    ](for 

1  Walsham  v,  Stainton,  1  De  G.  J.  not  lees  than  six  months  or  by  a  fine 

&  S.  678.  not  exceeding  $5,000,  or  by  both  soch 

*  No  oflScer  or  director  of  any  rail-  fine  and  imprisonment.  N.  Y.  Laws 

road  corporation  shall  sell  or  agree  of  1884,  ch.  223,  §  2. 

to  sell,  or  be  directly  or  indirectly  '  Booth  v,  Robinson,  56  Hd.  419; 

interested  in  the  sale  or  agreement  Mayor  &c.  of  Griffin  v,  Inman,  67 

to  sell  any  shares  of  the  stock  of  the  Ga.  870 ;  United  States  Holling  Stock 

corporation  of  which  he  is  an  officer  Co.  v,  Atlantic  &c.  R.  Co.,  84  Ohio 

or  director,  unless  at  the  time  of  sale  St.  450.    See,  also,  Eoster  v,  Oxford 

or  agreement  to  sell,  he  is  the  actual  &c,  Ry.  Co.,  18  Com.  B.  200,  203. 

owner  of  such  shares.    N.  Y.  Laws  *  Manufacturers'    Sav.     Bank   v, 

of  18»4,  ch.  223,  §  1.    Any  person  O'Reilly,  (1889)  97  Mo.  88. 

violating  any  of  the  provisions  of  ^  United  States  Rolling  Stock  Ok 

this  act  shall  be  guilty  of  a  misde-  v.  Atlantic  &c.  R.  Co.,  84  Ohio  8t 

raeanor,  and  upon  conviction  thereof  460 ;  s.  c.  82  Am.  Rep.  880. 
shall  be  punished  by  imprisonment 
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is  a  contract  necessarily  void  because  all  the  directors  of  one 
of  the  corporations  are  members  of  the  board  of  directors  of 
the  other  corporation.^  The  rale,  however,  has  many  excep- 
tions in  practice,  and  it  would  seem  that  its  application  ex- 
tended much  beyond  ordinary  dealings  between  the  corpora- 
tions having  directors  in  common.'  It  has  also  been  held  that 
directors  of  one  telegraph  company,  who  are  also  directors 
of  another  company  which  owns  two-fifths  of  the  stock  of  the 
former,  cannot  properly  vote  to  lease  the  property  of  the  for- 
mer company  to  the  latter.    Such  a  leaae  is  voidable.* 

§  248.  Consummation  of  fraudulent  contracts  may  be  en- 
joined.—  A  court  of  equity  may  restrain  the  consummation  of 
contracts  between  directors  and  the  company  fraudulent  upon 
their  face;  and  the  fact  that  a  majority  of  the  shareholders 

I  Alexander  v,  WilliamB,   14  Mo.  contracts  shall  be  given  it,  in  the 

App.  la  profits  of  which    they,  as    8to<dc- 

s  Bill  V.  Western  Union  Tel.  Co.,  holders  of  the  new  company,  are  to 
16  Fed.  Rep.  14 ;  San  Die|^o  v.  San  share,  are  so  many  unlawful  doTioes 
Diego  &c.  R.  Co.,  44  Cal.  106.  to  enrich  theniselvesto  the  detriment 
Where  the  board  of  directors  of  an  of  the  stockholders  and  creditors 
insolvent  corporation  conveyed  all  of  the  original  company,  and  wiU 
its  property  to  secure  a  debt  due  be  condemned  whenever  properly 
from  it  to  another  corporation,  at  a  brought  before  the  courts  for  con- 
meeting  in  which  one  or  more  sideration.  Wardell  t;.  Railroad  Co., 
of  the  directors,  participating  and  103  U.  S.  651,  658. 
voting,  for  the  conveyance,  were  ^Billv.  Western  Union  Tel.  Co.,  16 
also  directors  of  the  other  com-  Fed.  Rep.  14.  When  two  corpora- 
pany,  it  was  held  to  be  prima  facie  tions  enter  into  a  contract  with 
fraudulent  and  void  as  to  the  grantor,  each  other,  parties  holding  the  posi- 
its  stockholders  and  creditors;  and  tion  of  directors  in  either  corporation 
it  was  said  that  clear  and  convinc-  consenting  thereto,  but  the  share- 
ing  proof  would  be  required  to  holders  not  being  advised  with,  the 
show  that  the  conveyance  was  fair,  contract  is  voidable,  even  though 
reasonable  and  free  from  fraud,  at  the  election  of  the  directors  the 
Sweeney  v.  Grape  Sugar  Co.,  (1888)  stockholders  were  cognizant  of  the 
80  W.  Ya.  443.  It  seems  a  matter  fact  that  some  of  them  belonged  to 
of  course,  that  arrangements  by  di-  the  board  of  the  other  corporation, 
rectors  of  a  railroad  company,  to  se-  and  even  though  the  contract  were 
core  an  undue  advantage  at  its  ex-  confirmed  by  a  majority  of  directors 
pense,  by  the  formation  of  a  new  without  taking  into  account  those 
company  as  auxiliary  to  the  original  who  were  members  of  either  board. 
one,  with  an  understanding  that  Metropolitan  Elevated  Ry.  Ca  v. 
they,  or  some  of  them,  shall  take  Manhattan  Elevated  Ry.  Co.,  11 
tock  in  it,  and  then  that  valuables  Daly,  878;  s.  c.  14  Abb.  N.   C.  103. 
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may  have  given  their  consent  to  the  transaction  will  not  de- 
prive the  creditors  or  minority  stockholders  of  the  right  to 
restrain  the  fraud  by  injunction.^  But  where  it  does  not  ap- 
pear that  a  corporation  was  insolvent  at  the  time  its  board  of 
directors  executed  judgment  bonds  to  secure  debts  due  certain 
of  the  directors,  or  that  there  was  any  collusion  or  actual 
fraud,  the  mere  entry  of  judgment  on  the  bonds  after  its  sup- 
posed insolvency  is  not  such  a  fraud  in  law  as  to  warrant  the 
continuance  of  an  injunction  restraining  the  sale  of  corporate 
property  on  execution  issued  on  the  judgment.* 

1  Gamble  u  Queens  Ck)aDty  Water  sufficient  evidenoe  of  fraud  to  aa- 
Co.,  (1889)  52  Hun,  166.  In  this  case  thorize  an  injunction  restraining  the 
a  corporation  organized  under  the  company  from  carrying  out  the  res- 
general  manufacturing  act  adopted  olution.  And  the  court  said  that  it 
a  resolution  to  issue  (50,000  of  stock  was  immaterial  that  a  majority  of 
and  $60,000  of  bonds  to  raise  money  the  stockholders  consented  to  the  a^ 
for  the  purchase  from  one  of  its  rangement. 
trustees  of  property  worth  $65,000.  ^  Appeal  of  Neal»  (P&.  1889  ^ 
The  corporate  stock  was  at  that  time  Atlan.  Bep.  564. 
aboTe  par.     This  was  regarded  as 
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STABILITY  OF  DIRECTORS,  OFFICERS  AND  AGENTa 


How  liability  is  fixed. 

Procedare  to  enforce  liability. 

Contributiou. 

liability  of  officers  other 
than  directors. 

Liability  of  officers  upon  con- 
tracts. 

Provisions  of  the  New  York 
Penal  Code. 

Procuring  withdrawal  of  op- 
position to  charter. 

Promoters'  liability  on  fail- 
ure of  scheme. 

Liability  of  directors  and  pro- 
moters for  false  prospect- 
uses— The  English  Act  of 
1890. 


§  249.  Introdactory. —  Since  the  directors  of  corporations 
generally  serve  without  compensation,  their  liability  for  neg- 
lect of  duty  is  similar  to  that  of  mandatories;^  being  elected 
from  the  body  of  stockholders,  they  are  not  to  be  judged 
by  the  same  strict  standard  as  agents  or  trustees  of  pri- 
vate estates.^  It  is  said  on  the  one  hand  that  in  matters  of 
discretion  they  are  not  responsible  for  mistakes  of  judgment, 
nor  in  ministerial  duties  for  anything  less  than  gross  negli- 
gence or  fraud.'    Mere  imprudence,  unless  it  amounts  to  gross 
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264.  Joint  and  several  liability. 

255.  To  whom  liable  —  (a)  In  gen- 

268. 

eral. 

• 

256.  (b)  To  the  corporation. 

269. 

257.  (c)  To  creditors. 

258.  Liability  for  debts  of  the  com- 

270. 

pany. 

259.  For  what  debts  liable. 

271. 

260.  For  false  reports. 

261.  For  failure  to  make  reports. 

262.  For  acts  of  appointees. 

1  Percy  v,  Millaudon,  8  Mart.  N.  S. 
68;  s.  a  6  Mart.  N.  S.  616;  s.  0.  17 
Am.  Dec.  196;  Seymour  D.  Thomp- 
son in  6  So.  L.  Rev.  889. 

2  Thomp.  Liab.  O.  &  A.  Ck>rp.  288. 
And  where  a  union  store  association, 
instead  of  confiding  the  manage- 
ment of  its  afifairs  to  its  directors, 
imposes  the  same  upon  a  managing 
agent,  and  the  members  knowing 
how  the  business  is  conducted,  and 


that  the  by-laws  are  not  strictly  ob- 
served and  obeyed,  acquiesce  in  what 
is  being  done,  the  directors  are  not 
to  be  held  to  as  strict  an  accounta- 
bility as  directors  of  an  ordinary 
moneyed  corporation.  Henry  v. 
Jackson,  87  Yt.  481. 

*  Citizens'  Building  Assoc.  t7.  Cor- 
iell,  84  N.  J.  Eq.  888;  NeaU  t7.  HOI, 
16  Cal.  149 ;  Spering's  Appeal,  71  Pa. 
St.  11;  &  a  10  Am.  Rep.  684;  Char- 
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negligence,  in  the  exercise  of  a  rightful  power  will  not  render 
the  directors  personally  liable.^  On  the  other  hand  it  is  de- 
nied that  a  director  is  only  responsible  for  gross  misjudg- 
ment  until  it  approaches  bad  faith.  And  like  a  mandatory, 
to  whom  he  has  been  likened,  it  is  argued,  he  is  bound  not 
only  to  exercise  proper  care  and  diligence,  but  ordinary  skill 
and  judgment.  As  he  is  bound  to  exercise  ordinary  skill  and 
judgment,  he  can  not  set  up  that  he  did  not  possess  them. 
When  damage  is  caused  by  his  want  of  judgment,  he  can  not 
excuse  himself  by  alleging  his  gross  ignorance.  One  who 
voluntarily  takes  the  position  of  director  and  invites  confi- 
dence in  that  relation,  undertakes,  like  a  mandatory,  with 
those  whom  he  represents  or  for  whom  he  acts,  that  he  pos- 
sesses at  least  ordinary  knowledge  and  skill,  and  that  he  will 
bring  them  to  bear  in  the  discharge  of  his  duties.  Such  is 
the  rule  applicable  to  public  ofBcers,  to  professional  men  and 
to  mechanics,  and  such  is  the  rule  which  must  be  applicable 
to  every  person  who  undertakes  to  act  for  another  in  a  situa- 
tion or  employment  requiring  skill  and  knowledge;  and  it  mat- 
ters not  that  the  service  is  to  be  rendered  gratuitously.*  They 
must  exercise  such  reasonable  diligence  or  ordinary  care  as 
a  prudent  man  takes  in  the  management  of  his  own  concerns.' 
They  are  personally  liable  if  they  suffer  the  corporate  funds  or 
property  to  be  wasted  or  lost  by  gross  negligence  and  inatten- 
tion to  the  duties  of  their  trust.^ 

itable  Corporation  v.  Sutton,  2  Atk.  demption  v,  HiU,  o6  Me.  886;  Soott 

400;  Overend  &  Gurney  Co.  v.  Gibb,  v,  De  Peyster,  1  Edw.  Ch.  547. 

L.  R.  5  H.  L.  480;  s.  a  L.  R.  4  Ch.  «Horn  SUver  Min.  Co.  v.  Ryan, 

701.  (Minn.  1890)  44  N.  W.  Rep.  M.    In 

1  Overend  v.  Gibb,  L.  R.  5  H.  L.  this  case  it  is  further  held  that  an 

480 ;  Hedges  v.Paquett,  8  Oregon,  77;  action  at  law  may  be  maintained 

Excelsior  Petroleum  Co.  v,  Laoey,  68  against  them  jointly  and  seTerally 

N.  T.  422;  Henry  v.  Jackson,  87  Yt.  for  the  amount  of  such  losses.   Also 

431;  Vance  v.  Phoenix  Ins.  Co.,  4  that  a  complaint  stated  a  cause  of 

Lea  (Tenn.),  885 ;  Godbold  v.  Branch  action  which  aUeged  that  defendant 

Bank  of  MobUe,  11  Ala.  191;  &  0.  46  whoUy  neglected  his  official  duty 

Am.  Dec.  211.  with  regard  to  detailed  transactions 

3  Earl,  J.  in  Hun  v.  Cary,  (1880)83  of  certain  defaulting  offioen,  that 

N.  Y.  65;  s.  C.  87  Am.   Rep.   546,  the   means  of  knowledge  of  such 

citing  Story  on  Bailments,  §  182.  transactiona  was  within  his  reach, 

'Smith  V.  PrattviUe  Manuf.  Co.  and  that  he  wholly  failed  to  prevent 

29  Ala.  508;  Percy  v,  Millaudon,  8  or  expose  them,  but  abstained  from 

Mart.  N.  S.  68;  Bank  of  Mutual  Re-  attending  the  meetlnga  of  the  direct- 
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§260.  Ability  and  honesty  required. —  Directors  must 
have  reasonable  capacity  and  exercise  their  best  judgment  if 
they  would  escape  liability  for  mismanagement.^  For  supine 
and  gross  negligence  on  their  part  and  malicious  exercise  of 
their  discretion,  which  amount  to  a  breach  of  trust,  they  are 
liable  in  damages.^  €rood  faith  in  the  management  of  the 
affairs  committed  to  their  charge  is  a  primary  requisite  from 
the  fiduciary  position  occupied  by  directors  whether  they  are 
regarded  as  strict  trustees  or  not.'  They  are  not  liable  for 
errors  in  the  exercise  of  a  discretion  confided  to  them,  unless 
so  great  as  to  amount  to  gross  negligence,  or  to  evince  want 
of  ordinary  capacity  or  to  warrant  the  imputation  of  fraud.^ 
Whether  a  particular  act  of  the  directors  is  under  the  circum- 
stances performed  with  ordinary  prudence,  skill  and  care,  or 
whether  it  be  rash  and  imprudent,  is  for  the  jury  to  deter- 
mine.^ The  fact  that  they  acted  in  good  faith  is  no  defense 
to  an  action  against  directors  for  damages  resulting  from 
ultra  vires  acts.'  One  who  has  acted  as  trustee  may  be  liable, 
although  he  was  not  legally  elected,  and  was  not  a  stock- 
on.  And  it  18  not  neceBsary  that  the  Am.  Rep.  546.  Cf.  Van  Dyck  v, 
ooniplaint  should  negative  knowl-  McQuade,  86  N.  Y.  88.  See  also 
edge  of,  or  acquiescence  on  the  part  Spering's  Appeal,  71  Pa.  St.  11 ;  s.  a 
of  the  stockholders  in,  the  negli-  10  Am.  Rep.  684 ;  Scott  v.  De  Peyster, 
gence  or  miscondact  of  the  directors.  1  Edw.  Ch.  518 ;  Litchfield  v.  White, 
Nor  is  there  misjoinder  of  causes  of  2  Sand.  545 ;  Liquidators  &c.  v, 
action  in  the  complaint  which  sets  Douglas,  11  Ses.  Cas.  8rd  series,  112. 
forth  a  series  of  acts  or  omissions  on  *  Lester  v.  Howard  Bank,  88  Md. 
the  part  of  direotors,  alleged  to  have  558 ;  s.  a  8  Am.  Rep.  211 ;  Van  Dyck 
constituted  actionable  negligence  on  v.  McQuade,  45  N.  T.  Super.  Ct. 
their  part.  620;  Ex  parte  Wilson,  L.  R.  8  Ch. 

1  Hun  V.  Cary,  82  N.  T.  74 ;  Yanoe  45 ;  Hodgkinson  t7.  National  &c.  Ins. 
V.  Phoenix  Ins.  Co.,  4  Lea,  885.  Co..  26  Beav.  478;  Williams  r.  Page, 

>  Charitable  Corporation  v.  Sutton,  24  Beav.  654 ;  2  Dudley  on  Partner- 
9  Atk.  400,  and  the  cases  cited  above,    ship,  592,  794,  except  where  th^re  is 

s  Bank  of  St.  Marys  v.  St  John,  25  doubt  as  to  the  limits  of  their  au- 
Ala.  6ll;Smilht;.  Prattville  Manuf.  thority;  Hodges  v.  New  England 
Ca,  2$^  Ind.  508;  Ryan  v.  Leaven-  Screw  Co.,  1  R.  I.  812;  a  c.  8  R.  I.  9; 
worth  &c.  R.  Co.,  21  Kan.  86;  Shea  53  Am.  Dec.  6i4;  Spering's  Appeal,  71 
V,  Mabry,  1  Lea,  819;  Vance  v.  Pa.  St.  11 ;  s.  c.  10  Am.  Rep.  684.  As 
Phoenix  Ins.  Co.,  4  Lea,  885.  where  the  charter  of  a  company  is  a 

^Godbold  V.  Branch  Bank,  11  Ala.  complicated  one  made  up  by  com- 
191 ;  Van  Dyck  v.  McQuade,  86  N.  Y.  paring  sixteen  acts  of  incorporation 
8S^  or  supplements.     Spering's  Appeal, 

•  Hun  V.  Cary,  82  N.  Y.  65;  b.  c.  87    71  Pa.  St.  11 ;  s.  c.  10  Am.  Rep.  684. 
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holder.^  As  a  general  rule  there  is  no  wrong  or  fraud  which 
directors  of  a  company  can  commit  which  can  not  be  redressed 
by  appropriate  and  adequate  remedies.'  But  a  complaint  by 
stockholders  against  the  directors  of  a  ditch  and  canal  com- 
pany, which  alleges  that  the  company  ''is  incorporated  under 
and  by  virtue  of  the  laws  of  the  state  of  California"  for  the 
purpose  of  constructing  a  water-ditch  for  irrigating  purposes, 
and  that  defendants  have  fraudulently  distributed  the  water 
gratuitously,  without  alleging  that  the  corporation  was  or| 
ganized  for  profit  or  for  the  purpose  of  selling  water,  does  not 
state  a  6ause  of  action,  since  it  shows  no  misconduct  on  the' 
part  of  defendants.' 

§  251.  Liability  upon  contracts. —  The  liability  of  directors 
upon  contracts  entered  into  on  behalf  of  the  company  is  gov- 
erned by  the  same  principles  as  that  of  other  officers.  The 
common  law  as  to  them  on  this  point  is  declared  in  the  Eng- 
lish Companies  Clauses  Act  of  1845,  which  enacts  that  nodi* 
rector,  by  being  party  to  or  executing  in  his  capacity  of  director 
any  contract  or  other  instrument  on  behalf  of  the  company, 
or  otherwise  lawfully  executing  any  of  the  powers  given  to 
the  directors,  shall  be  subject  to  be  sued  or  prosecuted,  either 
individually  or  collectively,  by  any  person  whomsoever,  and 
the  bodies  or  goods  or  lands  of  the  directors  shall  not  be  lia- 
ble to  execution  of  any  legal  process  by  reason  of  any  contract 
or  other  instrument  so  entered  into,  signed,  or  executed  by 
them,  or  by  reason  of  any  other  lawful  act  done  by  them  in 
the  execution  of  any  of  their  powers  as  directors.*  Being 
agents  and  trustees,  the  directors  are  entitled  to  be  indemni- 
fied by  the  company  from  all  losses  and  expenses  in  good 
faith  sustained  and  incurred  by  them  in  the  exercise  of  the 
trust  imposed  on  them.*    There  is  considerable  conflict  on  the 

1  Ha1st€ad  v.  Dodge,  (1884)  61 N.  T.  re  Ck>urt  Grange  Manuf.  Co.,  3  Jur. 

Supr.  Ct.  169.  N.  S.  494.  This  rule  is  enacted  by 

3  Cross  V.  Sackett,  16  How.  Tr.  63;  the  Companies  Claoses  Aot  of  1845, 

Robinson  v.  Smith,  8  Paige,  Ch.  222;  which  provides  that  the  diiectors, 

s.  c.  24  Am.  Dec.  216.  their  heirs,  executors  and  adminis- 

'  Applegarth  v.  McQuiddy,  (1888)  trators,  shall  be  indemnified  oat  of 

77  Cnl.  408.  the  capital  of  the  company  for  all 

*  8  Vict  ch,  16.  g  100.  payments  made  or  liability  incurrsd 

*  2  Undley  on  Partnership,  760 ;  In  in  respect  of  ar  v  acts  done  by  tbem, 
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question  as  to  whether  directory  and  agents  are  entitled  to 
any  indemnity  from  the  corporation  in  respect  of  unauthor- 
ized expenditures.^ 

§  252.  Mistakes  of  law. —  Mistakes  of  law  will  not  render 
the  directors  liable  for  a  loss  resulting  therefrom,  if  they  act 
with .  reasonable  care  and  diligence  and  in  good  faith,  even 
though  they  might  have  avoided  such  mistakes  by  taking 
legal  advice.'  Thus  in  a  Tennessee  case,  the  directors  of  an 
insurance  company  re-elected  their  secretary,  but  took  no  new 
bond,  supposing  that  the  bond  first  given  was  a  continuing 
security.  They  took  no  legal  advice,  but  in  other  respects 
were  good  business  men  and  stockholders  in  the  company. 
It  was  held  that  as  they  acted  in  good  faith  they  could  not  be 
made  personally  liable  for  the  SQcretary's  defalcation.'  In  an- 
other case,  the  managers  of  a  building  and  loan  association 
were  held  not  to  be  personally  liable  for  losses  resulting  from 
an  honest  mistake  in  estimating  the  value  of  stockholders' 
lands  on  which  the}^  lent  money,  nor  for  a  defect  in  the  ac- 
knowledgment of  a  mortgage,  which  rendered  it  worthless. 
Bat  they  were  held  liable  for  losses  from  loans  made  on  per- 
sonal security  of  the  stockholders,  in  violation  of  a  by-law 
limiting  the  amount  of  such  loans.^ 

§  353.  Frauds^  misrepresentations  and  torts. —  An  agent 
is  personally  liable  to  third  persons  for  his  own  misfeasances 

and  for  all  losses,  costs  and  damages  De  Qex,  M.  &  G.  147.    Qf,  2  Lindley 

which  they  may  incur  in  the  ezecu-  on  Partnership,  705.    And  on  the 

tion  of  the  powers  granted  to  them ;  contrary  it  has  been  held  that  they 

and  the  directors  for  the  time  being  were :  Ex  parte  Chippendale,  4  De 

of  the  company  may  apply  the  exist-  Gez,  M.  &  Q.  19,  followed  by  Hoare*R 

ing  funds  and  capital  of  the  com-  Case,  80  Beav.  226 :  Troup's  Case.  29 

pany  for  the  purposes  of  such  in-  BeaT.  858;  Baker's  Case,  1  Drew.  & 

demnity,  and  may,  if  necessary  for  S.  54;  Ex  parte  Bignold,  22  Beav. 

that  purpose,  make  calls  of  the  cap-  148. 

ital  remaining  unpaid,  if  any.     8  >  Vance  v.  Phoenix  Ins.  Co.,  4  Lea, 

Vict.  ch.  16,  ^  100.  886. 

1  One  line  of  cases  holds  that  they  *  Vance  t7.  Phoenix  Ina  Co.,  (1881) 

are  not:   In  re  National  Building  4  Lea,  885. 

Sec,  L.  B.  6  Ch.  809;  In  re  Wor-  « Citizens'  Building  Sco,  Assoc  v. 

cester  Corn  Exchange  Ca,  8  De  Oex,  CorieU,  (1881)  84  N.  J.  Eq.  888. 
M.   &  G.  180;  Ex  parte  Cropper,  1 
27 
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and  positive  wrongs,  bat  he  is  not  in  general  liable  to  them 
for  mere  non-feasance  or  omissions  of  duty  in  the  course  of 
his  employment.  His  liability  in  these  cases  is  solely  to  his 
principal,  there  being  no  privity  between  him  and  outsiders. 
The  party  injured  must  in  the  latter  event  look  to  the  princi- 
pal. Such  is  the  general  doctrine  of  respondeat  superior} 
These  familiar  principles  applicable  in  the  case  of  positive 
torts  committed  by  servants  and  ordinary  agents  must  be  ap- 
plied to  the  misfeasances  of  directors  also.'  It  has  never  been 
held  that ''  the  actual  active  perpetration  of  a  wrong  to  the 
rights  or  property  of  another  can  find  protection  under  the 
charter  of  a  corporation  any  more  than  in  the  command  or 
authority  of  a  natural  superior." '  Directors  of  a  corporation, 
in  the  management  of  its  affairs,  are  the  power  which  gives 
expression  to  its  will,  but  it  is  no  part  of  their  duty  to  perpe- 

1  Kent's  Com.  (10th  ed.)878;  Par-  Ck>nD.  860;  s.  C.  79  Am.  Dec.  255, 

son's  Contracts,  (5th  ed.)  06 ;  1  Black-  258.    Damages   may   be   recovered 

stone's  Com.  418.  against  the  directors  of  a  corpora- 

s  Salmon  t?.  Richardson,  (1862)  80  tion,  who  have  placed  in  the  hands 

Conn.   360;  s.  a   79  Am.  Dec.  255,  of  an  agent  for  sale  bonds  indorsed 

258.     Directors  are  individually  re-  falsely  and  intentionally '*  first  mort- 

sponsible  for    intentionally  issuing  gage  bonds,"  by  bona  Jtcle  purchasers 

spurious  stock  and  securing  loans  who  have  been  injured  by  relying  on 

thereon,  nor  is  it  necessary  to  bring  the  indorsement.    Clark  v.  Edgar, 

an  action  first  against  the  corpora-  84  Mo.  106;  &  c.  54  Am.  Rep.  84^ 

tion,  and  the  existence  of  the  corpo-  That  the  action  is  in  tort  against  an 

ration  does  not  Qome  into  issue.  Ex-  ofiicer  who  acted  on  his  own  respon- 

change  Bank  v,  Sibley,  71  Ga.  726.  sibility    in    alienating    corporation 

In  a  late  case  the  trustees  issued  property,  and  signed  the  instrument 

stock  in  payment  for  property,  which  individually,    and   not   as   trustee, 

was  worth  much  more  than  the  par  does  not  alter  his  liability,  as  what* 

Talue  of  the  stock,  to  one  who  sold  ever  damage  plaintiff  sustained  was 

it  for  several  times  its  par  value ;  the  caused  by  defendant  acting  officially.. 

trustees  not  being  in  any  way  inter-  and  if  he  was  not  acting  officially 

ested  in  the  transaction,  except  to  his  act  was  nugatory.    Stronmeyer 

authorize  the  issue.    They  also,  in  v.  Combes,  (1888)  18  N.  Y.  St  Rep. 

good  faith,  conveyed  all  of  the  prop-  1<54.    The  president  of  a  companv. 

erty  of  the  corporation  to  another  which  is  a  common  carrier  of  p^r- 

corporation,  which  transfer  was  au-  sons,   is    personally    lable   for  ti)e 

thorized  and  ratified  by  a  large  ma-  ejectment   and    injury  of  peraoni^. 

jority  of  the  stockholders.    No  case  whom  he  has  ordered  to  be  excluded, 

was  shown  for  the  interference  of  as   a   class,    from    carriage,    even 

the  court.    People  v.  Ballard,  (1889)  though  an  action  might  lie  against 

8  N.  Y.  Supl.  845.  the  company  also.     Peck  r.  Cooper. 

'Salmon  v.  Richardson,  (1862)  30  112  111.  192;  S.  C.  54  Am.  Rep.  281. 
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trate  orimes  or  frauds  in  its  name  or  for  its  benefit ;  and  what- 
ever the  liability  of  the  corporation  may  be,  the  individuals 
who,  pnder  cover  of  their  office,  commit -these  frauds,  ought  to 
be  and  are,  upon  the  clearest  principles  of  law  and  justice, 
accountable  for  their  conduct  in  a  civil  action  at  the  suit  of 
the  injured  party. ^  Thus  misrepresentations  by  directors  as 
to  some  material  matter  unknown  to  the  injured  party,  relied 
upon  by  him,  and  such  as  to  induce  him  to  refrain  from  an 
examination  of  the  records  when  accessible,  are  a  fraud  which 
will  render  them  liable  to  the  person  injured.*  Directors  who 
enter  into  contracts  which  they  have  power  to  make  in  a 
certain  way,  impliedly  represent  that  the  necessary  steps  have 
been  taken,  and  may  be  made  personally  liable  if  they  have  not 
perfected  their  powers.*    Thus,  directors  borrowing  money 

1  Salmon  v.  Richardson,  (18G2)  30  bility  of  the  directors  mast  be  de- 

Ck>nn.  860;  &  c  79  Am.  Dec.  255,  termined  in  an  action  of  deceit,  and 

257,  per  Sanford,  J. ;  Clark  v.  Edgar,  they  can  not  be  joined  as  defendants 

84  Mo.  106;  B.  c.  54  Am.  Rep.  84;  in  an  action  to  recover  of  the  makers 

Peck  V.  Cooper,  112  111.  192;  s.  a  54  and  indorsers  of  the  note  and  others 

Am.  Rep.  231 ;  Robinson  v.  Smith,  3  liable   for   its   payment.     National 

Paige  Ch.  222;  s.  c.  24  Am.  Dec.  Bank  v.  Texas  Investment  Co.,  (1889) 

212;  Hodges  V.  New  England  Screw  74  I^z.  421.    Where  directors,  who 

Co.,  1   R  I.  812;  S.  O.  58  Am.  Dec.  had  no  power  to  bind  the  company, 

624;  Bolz  v.  Ridder,  12  Daly,  829;  stated  to  a  bank  that  the  manager 

Exchange   Bank   v.  Sibley,  71  Ga.  had  authority  to  draw  checks  on  ae- 

726;    Wyandotte    v,    Corrigan,-  85  count  of  the  company,  they  were 

Kan.  21;  Peck  t7.  Gumey,  L.  R.  6  held  personally  liable  to  repay  the 

H.  Im  9TI.  bank.    Browne  &  Theobald's  Rail- 

«  aark  V,  Edgar.  (1884)  84  Mo.  106;  way  Law,  110,  citing  Cherry  r.  Co- 
8.  a  54  Am.  Rep.  84,  86,  where  Black,  lonial  Bank,  L.  R.  8  P.  C.  24,  where 
J.,  said  fui^her  that  ''the  fact  that  the  account  of  the  company  was 
this  information  was  at  hand  and  overdrawn  to  the  knowledge  of  the 
could  have  been  ascertained  by  an  directors.  But  instructions  given  by 
inspection  of  the  records,  is  entitled  directors  to  the  bankers  of  the  com- 
to  its  weight  in  determining  whether  pany  to  honor  its  checks  drawn  in  a 
the  representations  were  such  as  certain  manner,  at  a  time  when  there 
would  impose  on  one  of  ordinary  was  a  balance  at  the  bank  in  its 
prudence,  but  it  does  not  constitute  favor,  have  been  held  not  to  impose 
a  full  answer  to  the  charges  made  in  any  liability  upon  the  directors  to 
the  petition."  Where  the  capital  repay  checks  subsequently  drawn 
stock  of  a  corporation  is  not  paid,  upon  the  bank  when  the  account  of 
but  directors  represent  that  it  is  the  company  was  overdrawn.  Beat- 
fully  paid  up,  and  plaintiff,  relying  tie  v.  Lord  Ebury,  L.  R  7  H.  L,  102. 
on  such  representation,  purchases  'Browne  &  Theobald's  Railway 
the  note  of  such  corporation,  the  lia-  Law,  110 ;  Lakeman  v.  Mountstepben, 
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liter  the  company's  powers  are  exhausted,  impliedly  represent 
that  they  have  power  to  borrow,  and  may  be  made  personally 
liable.^ 

§  264.  Joint  and  seyeral  liability.— Each  director  is  an- 
swerable odlv  for  bis  own  acts  and  not  for  those  of  his  asso- 
ciates.'  ISor  is  he  responsible  for  those  of  his  predecessors, 
unless  he  continue  the  same  default  begun  by  them.'  There- 
fore in  order  to  charge  directors  with  joint  liability  it  mast 
be  shown  that  they  acted  together  as  a  board.^  A  director  is 
of  course  not  liable  for  a  breach  of  trust  or  improvident  act 
committed  by  his  co-directors,  when  he  was  not  present  when 
it  was  decided  upon,  took  no  part  in  it  and  had  no  knowledge 
of  it,  unless  it  appears  that  he  might  have  prevented  it  by  o^ 
dinary  attention  to  his  duties.^  For  directors  are  not  partners 
nor  guarantors  of  each  other's  conduct;  but  where  all  concnr 
in  a  wrongful  act  forbidden  by  a  statute  or  are  guilty  of  neg- 
lecting some  duty  enjoined  by  it,  all  may  be  proceeded  against 
in  one  action,  just  as  several  joint-feasors  may.^  So  those  who 
know  of  and  sanction  a  breach  of  trust,  although  not  actively 
taking  part  therein,  are  equally  liable.''  Directors  present  at 
a  meeting  when  certain  loans  not  unusual  in  amount  or  cha^ 

Lb  B.  7  H.  L.  17 ;  Beattie  v.  Lord  its  improperly  received  by  them,  are 

Eburj,  7  Ch.  777 ;  &  c.  L.  B.  7  H.  L.  only  severaUy  liable  each  for  his  own 

102;  Cherry  t7.  Colonial  Bank,  L.  R.  receipts.    Parker  v.  McKenna,  L.B. 

5  P.  C.  24;  Richardson  v.  WiUiam-  10  Ch.  96;  General  Exchange  Bank 
■on,  L.   R  6  Q.  B.  276;  CoUen  v.  v.  Horner,  L.  R.  9  £q.  180. 
Wright,  8  El.  &  a  647.  'Moees  v.  Ocoee  Bank,  1  Lea,  89a 

^  Browne  &  Theobald's   Railway  ^  Franklin  Lis.  Co.  v.  Jenkins,  8 

Law,  110;   Girbank's  Executors  v.  Wend.  180. 

Humphreys,  18  Q.  B.  Div.  54;  Chap-  ^Spering's  Appeal,  71  Pa.  St  11; 

leo  t7.  Brunswick  Soc.,  5  C.  P.  Div.  Ashhurst  v.  Mason,  L.  R.  20Eq.  225; 

881 ;  &  0.  6  Q.  B.  Div.  696;  Weeks  v.  In  re  Montrotier  Asphalt  Ca,  84  L 

Propert,  L.  R.  8  C.  P.  427.  T.  N.  a  716 ;  Maisch  v.  Saving  Fund, 

>  CargUl  V.  Bower,  10  Ch.  Div.  802 ;  5  Phila.  80 ;  CargiU  v.  Bower,  16  Ch. 

Hargraves  v.  Chambers,  80 Ga.  580,  Div.  502;  Joint  Stock  Discounter 

590;  McMaster  v.  Eohner,  12  Jones  v.  Brown,  L.  R.  8  Eq.  881.   Qf.  Lind- 

6  S.  253;  Irvine  v.  McKeon,  28  CaL  ley  on  Partnership,  596. 

472;  Weir  v.  Bell,  8  Ex.  Div.  238;  «6  So.  L.  Rev.  411.    Artide  by  a 

Weir  v.  Barnett,  3  Ex.  Div.  82.   But  D.  Thompson. 

the  contrary  has  been  held  under  a  ^  Land  Credit  Ca  v.  Fermoj,  I*  R. 

particular  statute  in  Georgia.  Banks  5  Ch.  768 ;  2  Lindlej  on  PartneiBliip^ 

V.  Darden,  18  Ga.  818,  834.    Thus  595. 

directors  failing  to  account  for  prof- 
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acter  were  reported  by  the  executive' committee,  when  in  fact 
no  loans  had  been  made,  bat  the  money  was  drawn  to  bay  in 
shares  of  the  corporation  for  the  purpose  of  raising  the  price 
of  its  stock,  are  not  to  be  held  liable  therefor  merely  on  ac- 
count of  neglect  to  inquire  whether  the  security  for  the  pre- 
tended loans  was  good.*  Conversely,  directors  who  are  actually 
implicated  in  a  breach  of  trust  in  misapplying  the  corporate 
funds  are  jointly  and  severally  liable  therefor,  although  they 
only  sign  checks  prepared  by  others.*  Only  those  directors 
are  liable  that  were  in  office  at  the  time  the  fraudulent  acts 
were  committed.'  But  those  have  been  held  liable  who  knew 
of  the  breach  of  trust  and  took  no  steps  to  prevent  it,  beyond 
writing  a  letter  of  disapproval.^ 

§  266.  To  whom  liable  —  (a)  In  general.— Directors  are 

responsible  to  those  only  to  whom  they  owe  the  duty  of  dili- 
gence.^ Thus  from  the  fiduciary  relation  which  directors  hold 
to  the  corporation,  to  its  stockholders  and  creditors  they  are 
liable  either  to  the  corporation,, or  in  a  proper  case  to  the 
shareholders  or  creditors  for  a  fraudulent  breach  of  trust  or 
misapplication  of  corporate  funds,  whereby  a  loss  or  injury 
results  to  the  corporate  assets.*  They  are  responsible  to  the 
corporation  itself  either  at  law  or  in  equity ;  for  they  are  its 
agents  and  trustees.''  For  wasting  the  assets  of  the  corpora- 
tion and  rendering  the  shares  worthless,  a  shareholder  can 

1  Land  Credit  Co.  v.  Fermoy,  L,  R.  Paige  Ch.  222;  &  o.   24  Am.   Dec. 

5  Qh.  768.  212;  Bank  of  St.  Marys  v.  St.  John, 

3  2Lindle7  on  Partnership,  695;  25  Ala.  611;  Smith  t7.  Poor,  40  Me. 
Land  Credit  Ca  v.  Fermoy,  L.  B.  5  415;  Peabody  v.  Flint,  6  AUen,  66; 
Ch.  768.  Citizens'  Loan  Assoa  v.  Lyon,  29 

»  Schley  v,  Dixon,  24  Ga.  278,  279 ;  N.  J.  Eq.  110 ;  Att'y-Gen.  r.  Utica 

Bank  of  Mutual  Redemption  v.  Hill,  Ins.  Co.,  2  Johns.  Ch.  889;  Cunning- 

56  Me.  885.  ham  v.  Pell,  6  Paige,  607;  Greaves 

4  2  Lindley  on  Partnership,  595,  v.  Qonge,  69  N.  T.  154;  Spering*s 
citing  Joint  Stock  Discount  Co.  v.  Appeal,  71  Pa.  St.  11 ;  Hazard  v. 
Brown,  L.  R.  8  Eq.  ^81.  Durant,  11  R  L  195;  Shea  t;.  Mabry, 

»  6  So.  L.  Rev.  889.  1  Lea,  819. 

*  Angell  &  Ames  on  Corp.  §  814 ;  7  Qodbold  t;.  Branch  Bank  of  Mo- 
Charitable  Corp.  V,  Sutton,  2  Atk.  bile.  11  Ala.  191 ;  Simons  v,  Vulcan 
400;  Kohlerv.  Black  River  &c.  Co.,  Oil  &  Min.  Co.,  61  Pa.  St.  20;  Sper- 
2  Black,  721 ;   Gindrat  v.   Dane,  4  ing*s  Appeal,  71  Pa.ASt.  11. 
Cliff.    260;    Robinson    v.    Smith,    8 
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&ot  sue  the  directors  at  law,  for  the  duty  of  the  director  is  to 
the  corporation  and  not  to  the  shareholder.^  In  the  case  of 
the  shareholder,  it  is  a  matter  of  trust  not  cognizable  at  law.' 
Directors  are  not  liable  to  creditors  at  law  or  in  equity  with- 
out the  aid  of  a  statute.'  The  directors  of  a  bank  ha^e  been 
held  to  be  trustees  for  depositors  and  bound  to  the  observance 
of  ordinary  care  and  diligence  and  liable  to  a  general  depos- 
itor for  their  non-observance.*  In  an  action  to  enforce  an 
equitable  lien  against  a  corporation,  no  fraud  being  charged 
against  the  directors  nor  relief  sought  from  them,  it  was  held 
that  they  could  not  be  joined  with  the  corporation  as  defend- 
ants.* And  in  cases  in  which  the  directors  or  other  officers 
and  agents  of  a  corporation  are  made  co-defendants,  a  decree 
for  an  injunction  and  accounting  will  not  issue  against  them 

1  Smith  V,  Hardy  12  Meto.  371.  from  directorB  for  negligence  in  al- 

s  Smith  v.  Poor,  40  Me.  415;  AUen  lowing  a  bank  to  be  held  outassolv- 

V.  Curtis,  26  Conn.  456;  Faurie  v.  ent.    Delano  v.  Case,  (1887)  121  III 

MUlaudon,  8  Mart.  N.  S.  476.    But  247 ;  s.  O.  2  Am.  St.  Rep.  81.  It  may 

Kimmel  v.  Stoner,  18  Pa.  St  I5jf,  be  said  as  Judge  Thompson,  in  6  So. 

holds  otherwise.  L.  Rev.  p.  890,  sajs,  there  are  Amer- 

s  6  So.  L.  J.  800.    Under  a  pro  vis-  lean  cases  in  which  directors  of  a 

ion  in  the  charter  of  a  trust  com-  savings  bank  have  been  held  liable 

pany,  that  the  "  directors  shaU  be  to  depositors  in   equity  for  negli- 

liable  to  the  creditors  and  stockhold-  gence ;  (Maisch  v.  Saving  Fund,  6 

ers "  for  loss  occasioned  by  remiss-  Phila.   30 ;  Leff man  v.  Flanigan,  6 

ness  in  the  discharge  of  their  official  Phila.  155)  but  as  the  plan  on  which 

duties,  a  creditor  can  not  maintain  a  the  corporation  was  organized  is  not 

suit  at  law,  but  must  bring  a  bill  in  set  out  in  the  reports,  we  are  left  at 

equity.   Crown  v.  Brainerd,  (1884)  57  liberty  to  conclude  that  it  may  have 

Vt  625.  been  similar  to  that  of  a  mutual  in- 

4  Delano  t7.  Case,  (1887)  121  111.  247 ;  surance  company,  the  depositors  be- 
1.  a  2  Am.  St.  Rep.  81.  The  court  ing  members.  There  is  also  a  case 
in  this  case  cited  and  relied  on  Percy  where  directors  were  held  liable  for 
V,  Millaudon,  8  Mart.  N.  S.  68 ;  negligence  in  suflfering  the  ministe- 
United  Society  of  Shakers  v.  Under-  rial  officials  of  a  corporation  to  con- 
wood,  9  Bush,  609;  Morse  on  Banks  vert  to  the  use  of  a  corporation  cer- 
and  Banking,  (2nd  ed.)  188;  Thomp-  tain  special  deposits;  (United  Society 
son  on  Liability  of  Officers  and  of  Shakers  v.  Underwood,  9  Bush, 
Agents,  895;  Shea  v.  Mabry,  1  Lea,  609;  &  a  18  Am.  L.  Reg.  (N.  S.) 
819 ;  Hodges  v.  New  England  Screw  211)  but  the  case,  so  far  as  we  know. 
Company,  1  R.  I.  812;  Wharton  on  stands  alone,  and  can  not  be  sap- 
Negligence,  §  510.  Two  judges  dis-  ported  upon  principle, 
sented.  In  the  principal  case  it  was  ^  Norwood  v,  Memphis  &  Charles- 
held  that   depositors   may  recover  ton  R.  Co.,  (1888)  72  Ala.  568. 
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individually  where  the  corporation  is  solvent,  and  where  they 
have  not  as  individuals  violated,  and  are  not  threatening  to 
violate,  any  rights  of  the  complainant.* 

§  256.  (b)  To  the  corporation.—  It  can  hardly  be  said  that 
tliere  is  an  exception  to  the  doctrine  that  for  any  breach  of 
official  duty,  through  which  a  private  corporation  suffers,  it 
may  recover  in  an  action  for  such  default  against  its  directors 
or  officers.  Even  where  there  is  no  remedy  in  favor  of  indi- 
vidual members  or  creditors  of  the  corporation  against  default- 
ing officers  or  unfaithful  trustees,  one  will  be  found  to  exist 
in  favor  of  the  company  itself.^  And  where  there  is  no  remedy 
provided  by  statute  in  the  first  instance  in  favor  of  individual 
members  or  creditors  of  the  corporation  against  officers  or 
directors  for  breaches  of  official  duty,  an  action  for  any  in* 
fringement  of  the  rights  of  the  corporation  lies  primarily  in 
favor  of  the  corporate  body.'  And  generally  the  failure  or  re- 
fusal of  the  corporation  itself  to  demand  redress  is  a  condition 
precedent  to  the  right  of  the  shareholders  to  sue  or  to  appeai* 
as  plaintiffs.*  A  stockholder  can  not  sue  an  officer  for  injury 
to  corporation  property,  caused  by  his  misfeasance  in  office, 
unless  the  corporation  refuses  to  sue,  and  in  that  case  the 
corporation  must  be  made  a  party  defendant.'  Suit  may  be 
brought  by  stockholders,  however,  when  demand  upon  the  cor- 

1  Howard  v.  St  Paul  Plow- Works,  Eq.  883 ;  Williams  v.  BUey  84  N.  J. 

<i888)  85  Fed.  Rep.  743.  Eq.  898;  Oakland  Bank  v.  Wilcox, 

«  W.  P.  Wade  in  6  So.  L.  Rev.  164,  80  Cal.  126. 

citing  Smith  v.  Poor,  40  Me.  416 ;  <  Kennebec  &a  R  Ca  «.  Portland 

Smith  V.  Hurd,  12  Mete.  871 ;  Hensey  &a  R.  Ck>.  54  Me.  78,  181 ;  Hersey  r. 

V.  Veazie,  24  Me.  9.  Veazey,  24  Me.  9 ;  Qreaves  v.  Gonge, 

«  6  Sa  L.  Rev.  164 ;  Wilson  v.  69  N.  Y.  154 ;  Memphis  aty  v.  Dean, 
Rogers,  1  Wyom.  51 ;  Abbott  v.  Mer-  8  Wall.  64,  73 ;  Dodge  v.  Woolsey,  18 
riam,  8  Cush.  588 ;  Ryan  v.  Leaven-  How. ,  831,  345 ;  Brewer  «.  Boston 
worth  &c.  R.  Co.,  21  Kan.  865;  Theater,  104  Mass.  878. 
Denny  v.  Manhattan  Co.,  2  Den.  115 ;  .  »  Code  Civil  Proa  N.  Y.  g  453,  pro- 
United  Soc.  V.  Underwood,  9  Bush,  viding  that  the  court  may  determine 
609;  s.  C.  15  Am.  Rep.  731 ;  Stevens  the  controversy,  as  between  the  pat- 
V,  Davidson,  18  Gratt.  819 ;  s.  a  98  ties,  where  it  can  do  so  without  prej- 
Am.  Dec.  692;  Amisiana  v.  Gold-  lAUce  to  the  rights  of  othen^orby 
thwaite,  84  Tez.  135;  Bedford  R,  saving  their  rights,  does  not  apply- 
Co.  V.  Bowser,  48  Pa.  St.  29 ;  Citizens'  Nor  does  section  1783,  allowing  a 
Building  Assoc,  v.  Coriell,  84  N.  J.  creditor,  trustee,  director,  manager. 
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poration  to  sue  would  be  useless.*  But  on  the. other  hand  it  has 
been  decided  without  qualification,  that  suit  may  be  brought 
by  a  stockholder,  on  behalf  of  his  corporation,  against  the  di- 
rectors and  others,  for  frauds,  wrongs,  and  breaches  of  trust, 
and  for  the  recovery  from  them  of  money  of  which  the  corpo- 
ration has  been  defrauded,  and  the  corporation  be  joined  as  a 
defendant.*    Such  suit  may  be  brought  by  one  or  any  num- 

ar  other  officer  of  a  corporation,  a  corporate  officer  by  a  stockholder, 
having  general  superintendence  of  to  hold  him  responsible  for  his  offi- 
its  concerns,  to  bring  an  action  cialmiBconduct,  without  request  and 
against  the  officers  to  set  aside  an  refusal  of  the  corporation  to  bring 
alienation  of  corporation  property  the  action.  Palmer  v.  Hawes,  (188») 
made  by  them  contrary  to  law,  or  78  Wis.  46. 
,  foreign  to  the  business  of  the  corpo-  2  Beach  v.  Cooper,  (1887)  72  CaL 
ration,  apply  to  a  stockholder.  Stro-  99.  And  where  plaintiff  alleged  that, 
meyer  v.  Combes,  (1888)  18  N.  Y.  St  as  owner  and  lessee  of  certain  valu- 
^P'  154.  able  coal  lands,  he  contracted  with 

1  As  where  the  complaint  alleges    defendants' to  develop  the  same;  that 
that  the  corporation  is  Under  the    a  corporation  was  formed,  of  which 
control  of  the  defaulting  directors,    defendants   and   plaintiff  were  di- 
Moyle  V,  Landers,  (1889)  78  Cal.  99.    rectors,  and  the  lands  deeded  to  the 
So  where  plaintiff  wrote  to  one  W.,    same,  plaintiff  receiving  in  exchange 
as  president  of  a  corporation  in  which    certain  stock  of  the  coiApany ;  that 
he  was  stockholder,  requesting  that    defendants,  as  directors,  undertook 
action  should  be  taken  agaiust  two    the  development  of  the  mines,  ex- 
of  the  directors  for  misconduct  and    pended  about  $15,000,  and,  after  a 
neglect  of jiuty.    W.  wrote  that  he    period  of  four  months,  discharged 
had   resigned    the   presidency  two    the    force    employed,   stopped   the 
years  before.   There  was  no  evidence    work,  and  sold  the  machinery  to  one 
that  he  ever  had  resigned,  and  there    of  their  number,  whereby  plaintiff 
had  been  no  meeting  of  the  corpora-    had  been  damaged  a  certain  amount 
tion  since  his  election.    The  two  di-    by  the  depreciation  of  his  stock,  and 
rectors  were  most  active  in  the  man-    also  a  certain  amount  by  failure  of 
agement  of  the  company.      These    the  lands  to  increase  in  value  as  they 
facts  were  sufficient  to  entitle  plaint-    would     have    done.    The    petition 
iff  to  sue  as  a  stockholder  in  his  own    showed  no  fraud  or  oppression  on 
name.    Averill  v.  Barber,  (1889)  56    the  part  of  defendants,  nor  did  it 
Hun,  636.  But  in  an  action  on  a  note,    state  that  the  work  of  development 
defendant  pleaded  that  stock  in  a    could  have  been  aocomplished  by  a 
corporation  of  which  plaintiff  was    reasonable  expenditure,  or  that  there 
an  officer '  was  delivered  to  secure    was    any    probability   that  profits 
the  note  r  that  by  plaintiff's  negli-    would  have  resulted  from  the  devel- 
gence  and  misconduct  as  such  officer    opment  of  the  mines.     It  was  not 
the  stock  depreciated  in  value,  to    clearly  stated    what  the  value   of 
defendant's  damage.     But  this  de-    plaintiff's  stock  was,  or  would  have 
fense  was  held  not  available,  as  it    been,  if  the  adventure  had  been  car- 
would  in  effect  be  an  action  against    ried  out.    It  was  simply  held  that 
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ber  of  stockholders.*  And  the  directors  who  are  charged  with 
having  connived  at  such  defaults  a.re  proper  parties  defend- 
ant in  such  action.'  An  averment  that  the  plaintiffs  have  been 
holders  of  the  stock  since  a  date  several  years  prior  to  bring- 
ing the  suit,  sufficiently  alleges  ownership  of  the  stock.'  De- 
fendants can  not  deny  upon  information  and  belief,  and  when 
matters  alleged  in  the  complaint  are  all  within  the  knowl- 
edge of  the  defendants,  a  denial  upon  information  and  belief 
is  insufficient.^  Independently  of  statute,  a  court  of  equity 
in  New  York  has  no  jurisdiction  at  the  suit  of  the  people  to 
compel  the  officers  of  a  private  business  corporation  to  refund 
property  of  the  corporation  illegally  disposed  of.  And  the 
fact  that  the  action  was  brought  on  the  relation  of  a  trustee, 
is  insufficient,  where  neither  the  complaint  nor  the  title  of  the 
action  shows  that  it  was  so  brought.*  In  an  action  by  stock- 
holders against  the  directors  of  a  corporation  for  a-  loss  in- 
curred by  their  unauthorized  acts,  where  the  State  court  re- 
fuses to  permit  the  receiver  either  to  sue  or  to  be  made  a  party 
defendant,  the  jurisdiction  of  the  federal  court  fails.* 

§  257.  (c)  To  creditors. —  The  directors  of  a  corporation 
are  the  custodians  of  a  fund  which  American  courts  of  equity 
have  impressed  with  the  character  of  a  trust  fund  for  the  se- 
curity of  creditors.^    The  directors  are  not  trustees  for  the 

no  Buch  abuse  of  defendants' powers  v.  Qrant,  16  Mass.  9,  16;  Baker  «. 

as  directors  was  shown  as  would  au-  Atlas  Bank,  9  Mete.  192;  Muinma  v, 

thorize  a  suit  against  them  by  an  Potomac  €o.,  8  Pet.  286;  Curran  v, 

individual    stockholder.     Gates    v.  Arkansas,    16    How.    804;    TarbeU 

Sparkman,  (1889)  73  Tex.  619.  v.  Page,  24  HI.  46;  OgiWie  v.  Knox 

iMoyle  V.  Landers,  (1889)  78  Cal.  Ins.   Co.,  22  How.  887*   Payson  v. 

99.  Stoerer,  2  Dill.  481 ;  Sawyer  v.  Hoag, 

«Mcyle  V.  Landers,  (1889)  78  Cal.  17  Wall.  610;  Burke  v.  Smith,  16 

99.  Wall.  890;  New  Albany  v.  Burke, 

>Moyle  V.  Landers,  (1889)78  OaL  11  Wall.  96;  Hightower  v.  Thom- 

99.  ton,  8  Ga.  486;  Bobison  v.  Carey,  8 

«  Loveland  v.  Gamer,  (1888) 94  Cal.  Gki.  580;  Beid  v,  Etonton  Co.,  40  Ga. 

298.  102;  Slee  v.  Bloom,  19  Johns.  456; 

» People  V.  Ballard,  (1889)  8  N.  Y.  Briggs  v.  Penniman,  8  Cow.   395 ; 

SupL  846.  Mann  v.  Pentz,  8  N.  Y.  422;  Hurd 

•Porter  v.  Sabin,  (1888)  86  Fed.  v.  Tallman,  60  Barb.  272;  Bank  of 

Bep.  475.  St.  Marys  v,  St.  John,  25  Ala.  612 1 

7  Wood  V.  Dummer,  8  Mason,  808;  Curry  v.  Wood  worth,  53  Ala.  875; 

Yoee  V.  Grant,  15  Mass.  506;  Spear  Smith   v,  Huckabee,  68  Ala.  196; 


n 
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creditors  in  the  sense,  however,  in  which  an  agent  is  trustee 
for  bis  principal,^  and  hence  are  not  liable  Co  them  for  mere 
nonfeasance^  but  only  misfeasance.'  Bat  they  are  liable  to  the 
creditors  of  the  corporation,  where  their  wrongful  acts  have 
resulted  in  diminishing  the  fund  to  which  the  latter  have  a 
right  to  look  for  the  payment  of  their  claims.'  An  unsecured 
judgment  creditor  may  sue  directors  for  illegal  preferences.* 

Paschall  v.  Whitsett,  11  Ala.  472;  ute,  finally  producing  the  inBolvencj 

Allen  V.  Montgomery  R.  Co.^  11  Ala.  of  the  corporation,  is  began  before 

437 ;   Baseett  v.   St.   Albans'  Hotel  the  debt  of  a  creditor  is  contracted, 

Co.,  47  Yt.  818;  Adler  v.  Milwaukee  the  debt  is  one  contracted  "after 

Patent  Brick  Co.,  18  Wis.  57;  Miers  such  violation,''  although  the  series 

v.  Zanesville  &a  Turnpike  Co.,  11  of  acts  or  course  of  conduct  is  not 

Ohio,  274;  8.  a  18  Ohio,  197;  Henry  completed,  or  the  insolvency  of  the 

v.  Vermillion  &c.  R.  Co.,  17  Ohio,  corporation  consummated,  until  aft- 

187;  Marsh  v.  Burroughs,  1  Woods,  erwards.    Patterson    «.    Minnesota 

467;  Payne  v.  BuUard,  28  Miss.  90.  Manuf.    Co.,    (1889)   41    Minn.   84; 

In  Tinkham  v.  Borst.  81  Barb.  407,  a  O.  6  Ry.  &  Corp.  L.  J.  851.    And 

the  court  proceeded  on  the  idea  that  this  case  further  decided  that  the 

the  creditors  have  an  equitable  lien  tcZ^ra  viren  acts  of  the  directors  in 

upon  the  assets  of  a  dissolved  cor-  executing  accommodation  paper  in 

poration  in  the  hands  of  one  of  its  the   name    of   the   oorix>ration,  or 

members.  in  lending  its  funds  to  others,  con- 

1  PooFs  Case,  9  Ch.  Div.  822,  828.  stitute  a  violation  of  the  act  "by 

3  Fusz  V.  Spaunhorst,  67  Mo.  256,  the  corporation "  within  the  mean- 

264.    See  in  support  of  the   same  Ing  of  the  statute.    The  directors  of 

view,  Smith  v.  Hurd,  12  Mete.  871 ;  a  company,  holding  property  of  an 

Smith  r.  Poor,  40  Me.  415;  Zinn  «.  insolvent    company   in    trust,   who 

Mendel,  9  W.  Va.  580.  misapply  such  assets,  are  individn- 

'  Penobscot  &c.  R.  Co.  v.  Dunn,  ally  liable  to  the  creditors  of  the  in- 

39  Me.  587;  Bedford  R.  Co.  v.  Bow-  solvent  company  to  the  extent  of 

ser,  48  Pa.  St.  29.     And  where  Laws  the  assets  so  misapplied.    National 

Minn.   1873,  ch.  11,  §  23,  (Gen.  St.  Bank  v.  Texas  Investment  Ca,  (1889) 

ch.  34,  §  142)  declares  that  **  if  any  74  Tex.  421. 

corporation    organized    and   estab-  ^  As  where  the  directors  of  a  oor- 

lished  under  the  authority  of  this  poration   known    to    be    insolvent 

act  shall  violate  any  of  its  provis-  granted  a  preference  to  the  estate  of 

ions,  and  shall  thereby  become  in-  a  deceased  director  and  president 

Bolvent,   the    directors  ordering  or  The  board,  at  the  time,  consisted  of 

assenting  to  such  violation  shall  be  but  three  persons,   two   of   whom 

jointly  and  severally  liable  in  an  ac-  were  brothers  of  deceased,  and  one 

tion  founded  on  this  statute  for  all  was  agent  of  deceased's  estate,  and 

debts  contracted  after  such  violation  voted  his  stock.    One  brother  was 

as    aforesaid."     It  was   held,  that  also  a  creditor  of  the  estate.    The 

where  a  series  of  acts,  or  a  continu-  preference  was    held    illegal,    and 

ous  course  of  conduct,  on  part  of  that  an  unsecured  judgment  creditor 

the  directors  in  violation  of  the  stat-  of  the  corporation  could  recover  of 
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§  258.  Liability  for  debts  of  tie  company.—  Trustees  of  a, 
corporation  are  not  ordinarily  liable  individnally  for  the  debts 
of  the  corporation,  they  not  having  made  themselves  so.^  So 
the  facts  that  the  directors  of  a  corporation  have  mismanaged 
its  business,  and  contracted  an  indebtedness  in  excess  of  the 
limit  prescribed  by  its  charter  and  the  published  notice  of  in- 
corporation, do  not  render  them  liable  to  creditors  of  the  cor- 
poration, unless  made  so  by  the  provisions  of  the  charter,  or 
some  general  statute;  and  it  is  immaterial  that  the  creditors 
allege  that  credit  was  extended  in  reliance  on  the  business 
character  and  responsibility  of  the  directors.^  But  the  di- 
rectors of  a  corporation  may  be  held  individually  liable  for 
debts  contracted  by  them  for  the  company  in  excess  of  the 
limit  of  indebtedness  fixed  by  a  statute;  and  the  remedy 
against  them  is  in  equity,  not  having  been  prescribed  by  the 
statute.'  The  law  prohibiting  the  directors  of  a  corporation 
from  creating  debts  "  beyond  their  subscribed  capital  stock," 

the  two  brothers  who  had  voted  for  time  of  its  dissolution,  or  unless  the 

the  preference)  such  percentage  of  assets  appropriated  by  the  directors 

his  debt  as  he  would  have  received  exceed  such  claim  in  amount.    Uor- 

if  the  sum  wrongfully  paid  had  been  ner  v.  Carter,  8  McOrary  C.  Ct.  595. 

divided  pro  rata  among  all  the  un-  Though  where,  at  the  time  of  the 

secured    creditors,    but    could    not  loss  of  a  policy-holder  in  a  mutual 

charge  the  other  director,  who  was  assessment  fire   insurance   assooia- 

not  present  at  any  of  the  directors'  tion,  there  was  a  fund  in  the  hands 

meetings,  and  did  not  vote  for  the  of  the  company,  arising  from  dues 

preference.    Adams  v,  Kehlor  Mill-  and    advance    assessments,    which 

ing  Co.,  (1888)  36  Fed.  Rep.  212.   But  was  appropriated  by  the  company  to 

a  creditor  at  large  can  not,  under  the  payment  of  its  privilege  taxes 

§§  1781,  1782,  of  N.  Y.  Code,  main-  and  attorneys'  fees,  stripping  it  of 

tain  an  action  against  directors  of  a  ltd  assets  and  rendering  it  insolvent, 

corporation  for  their  misconduct.  A  the  directors  and  corporators  of  the 

judgment  creditor,  only,  is  entitled  company  are  personaUy  liable  to  the 

to  sue.    Paulsen  v.  Van  Steenbergh,  assured  for  the  loss,  the  sum  misap- 

65  How.  Pr.  842.    And  under  the  propriated  being  in  excess   of  the 

Missouri  statute,  a  creditor  of  a  dis-  sum  needed  to  satisfy  his  demand, 

solved   corporation,    the    assets   of  Stewart   v,  Lee   Mutual  Fire   Ins. 

which  have  been  appropriated,  by  Assoc.,  (1887)  64  Miss.  499. 

the  directors,  can  only  maintain  an  ^  Snyder  v.  Wiley,  59  Tex.  448. 

action  against  them  after  an  ascer-  >  Frost  Manuf .  Co.  t;.  Foster,  (1889) 

tainment  in  equity  of  the  amount  76  Iowa,  555. 

due  him,  unless  his  claim  is  the  only  *  Stone  v,  Chisolm,  (1884)  113  U.  8. 

that  the  corporation  owed  at  the  802 ;  Homer  v.  Henning,  98  XJ.  S. 
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under  penalty  of  being  individually  liable  therefor,  applies  to 
all  the  subscribed  capital  stock,  whether  paid  in  or  not,  and 
regardless  of  the  disposition  made  of  it;  and  the  debts  do  not 
include  capital  stock  paid  for  corporate  property.*  But  rail- 
road directors,  authorized  by  law  to  contract  debts  for  con- 
struction and  equipment,  are  not  liable  under  the  general 
statute  for  debts  so  contracted,  though  exceeding  half  the 
capital  stock  and  assets.'  Under  a  law  providing  that  per- 
sons, who,  by  articles  of  association  in  writing,  associate  them- 
selves together,  "  and  who  comply  with  the  provisions  of  this 
chapter,  shall,  with  their  successors  and  assigns,  constitute  a 
body  politic  and  corporate,"  the  defendants  organized  and 
drew  up  and  signed  articles  of  agreement  with  the  under- 
standing and  agreement  that  they  were  not  to  take  effect  till 
certain  things  were  done,  which  never  were  done.  It  was 
decided  that  they  did  not  constitute  a  corporation,  and  that 
the  president  and  directors  could  not  be  held  liable  for  debts, 
under  the  law  making  such  officers  personally  liable  for  debts 
contracted  by  corporations  failing  to  comply  with  certain 
statutory  requirements.' 

§  259.  For  what  debts  liable. —  A  tax  duly  assessed  against 
the  corporation,  and  presently  payable,  is  a  debt,'  within  the 

228.    By  the  statute  of  New  York  Pacif .  Rep.  876 ;  Shea  v.  Lent,  (CaL 

every  officer,  agent  or  Btockholder  1890)  22  Pacif.  Rep.  876. 

of  a  company  who  knowingly  as-  '  Niagara  (Bridge  Works  v,  Joee^ 

sents  to,  or  has  any  agency  in  con-  69  N.  H.  81. 

tracting  or  incurring  any  debt,  in  •  Corey  v.  Morrill,  (1889)  61  Vt 
excess  of  the  limit  of  indebtedness  698.  But  in  this  case  one  of  such 
prescribed  by  the  statute,  is  held  directors  having  visited  plaintiff  at 
personally  and  individually  liable  to  his  place  of  business,  and  repre- 
pay  such  debt ;  and  also  liable  to  ar-  sented  that  the  corporation  had  been 
rest  and  imprisonment  in  any  action  legaUy  organized,  and  that  he  was 
for  the  same  and  on  any  execution  a  director  in  it,  and  plaintiff  having 
issued  on  any  judgment  obtained  on  the  strength  of  this  representa- 
thereon  in  the  same  manner  as  de-  tion  sold  goods  to  the  corporation, 
f endants  in  actions  of  trespass  are  and  accepted  notes,  such  director  is 
liable,  and  is  also  deemed  guilty  of  estopped  from  setting  up  the  defense 
a  misdemeanor.  N.  Y.  Laws  of  that  the  corporation  was  never 
1846,  ch.  280,  g  1.  Cf,  N.  Y.  Laws  legally  organized,  and  that,  there- 
of 1890,  ch.  664,  §  24.  fore,  he  could  not  be  personally  held 
1  Moore  v.    Lent,    (Cal.    1890)  22  liable  for  its  debts. 
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meaning  of  the  statute;^  so  also  is  a  jadgment  for  costs  against 
the  company;*  and  a  contract  obligation  to  one  employed  for 
a  specified  time  by  the  corporation  at  a  fixed  salary,  is  a  debt 
from  the  time  the  contract  goes  into  efifect.'  Bat  a  claim 
in  tort  is  not  a  debt  within  the  act,  even  though  it  has  been 
reduced  to  judgment;  *  nor  are  unliquidated  claims  for  breaches 
of  contracts,  and  causes  of  action  incidentally  arising  thereon ;  * 
nor  are  bonds  of  the  corporation,  which  have  been,  with  the 
holder's  knowledge,  diverted  from  their  intended  and  author- 
ized purpose.*  A  renewal  of  an  old  debt  does  not  create  the 
liability  though  the  indebtedness  exceeds  the  limit.^  The  lia- 
bility of  a  corporation  for  infringement  of  letters-patent  is  not 
before  judgment  '^a  debt"  for  which  the  officers  are  liable.* 
The  statutory  liability  does  not  embrace  debts  due  to  the 
directors  personally.*  The  liability  under  these  statutes,  before 
suit  brought  to  fix  it,  is  not  a  debt,  nor  any  fixed  obligation  to 
pay,  but  only  that  from  which,  by  the  prescribed  course,  an 
obligation  to  pay  may  be  raised.^*  To  charge  a  trustee  of  a 
manufacturing  corporation  for  its  debt,  no  report  having  been 
filed,  the  debt  must  have  been  so  contracted  as  to  give  a  present 
right  of  action  against  the  corporation.^^ 

^Felker   v.    Standard   Yarn  Co.,  new  account    They  were  credited 

(1889)  148  Mass.  226.  on  the  old  account,  and  the  indorsen 

2  AUen  V,  Clark,  (1888)  108  N.  Y..  of  the  paper  under  the  new  account 

260.  had  no  notice  of  its  dishonor.    And 

s  Brandt  v,  Gkxiwin,  (1889)  24  N.  Y.  it  was  considered  that  defendants 

St.  Bep.  805.  were  not  liable  under  the  law  mak- 

« Chase  v,  Curtis,  113  U.  &  452.  ing  trustees  individually  liable  for 

*  Victory  Web  Printing  &c.  Co.  v.  indebtedness  to  which  thej  have  as- 
Beecher,  26  Hun,  48.  sented  in  excess  of  the  capital  stock 

*  Kirkland  v,  Kille,  99  N.  Y.  890.       of  the  company,  as  the  new  paper 
<  Rutland  Bank  v.  Page,  53  Vt.  452.    made  by  the  mill  under  the  contract 

So  in  an  action  by  a  bank  receiver  was  paid,  so  far  as  defendants  were 

against  certain  trustees  of  a  mill  com-  concerned.    Patterson  v.  Robinson, 

pany,  it  appeared  that  the  mill  was  (1889)  116  N.  Y.   193;  8.  0.  6Ry.  & 

indebted  in  excess  of  its  capital  stock  Corp.  L.  J.  48a 

to  the  bank ;    that  a  contract  was  ^  Child  v,  Boston  &  Fairhaven  Iron 

made  by  which  the  bank  agreed  to  Works,  187  Mass.  516;  s.  a  50  Am. 

treat  the  debt  as  dead  or  suspended,  Rep.  828. 

and  thereafter  to  cash  the  mill  paper  'McClave  v.  Thompson,  86  Hun, 

when  indorsed  by  one  of  the  defend-  865. 

ants  and  the  bank  president  individ*  ^®  Enower  v.  Haines,  81  Fed.  Bep. 

oally,   and    that    subsequent   mill  518. 

deposits  were  to  be  credited  on  the  ^^  Vernon  v.  Palmer,  62  How.  Pr. 
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§  260.  For  false  reports. —  Other  statutes  make  directors, 
and  trustees  liable  for  false  reports  made  by  them.'  The 
report  must  have  been  knowingly  false.'  These  statutes  can- 
not be  enforced  in  another  State,  even  though  judgment  has 

425.    And  where  a  lessee  agrees  to  ing  it  to  be  false,  some  fact  or  cir- 

pay  the  taxes  assessed  on  the  leased  cumstances  must  be  shown  indicat- 

propertj,  or  to  paj  the  amount  to  ing  that  it  w>is  made  in  bad  faith,  or 

the  lessor  on  a  certain  day  after-  for  some  fraudulent  purpose,  and 

wards,  no  debt  is  due  to  the  lessor  not  ignorantly  or  inadvertentiy ;  and 

until  the  day  named.    In  three  years  this  is  a  question  of  fact  that  must 

from  that  day  the  bar  of  the  statute  be  passed  upon  before  the  liability 

of  limitations  attaches.  After  the  bar  can  be  adjudged.    If  the  report  filed 

has  attached,  it  follows  that  there  is  be  untrue,  and  constitutes  a  false 

no  debt  on  the  basis  of  which  the  representation,  it  renders  liable  only 

trustee  of  the  lessee  (a  manufactur-  the  trustee  who  signed  it,  and  who 

ing  corporation  organized  under  the  signed  knowing  it  to  be  falsa  Where 

New  York  act  of  1S48}  can  be  charged  the    falsity   charged  consists   in  a 

for  a  default  in  filing  an  annual  statement  that  the  capital  stock  had 

report  of  the  condition  of  the  corpo-  been  paid  up  in  full,  without  stating 

ration.    Trinity  Church  t;.  Yander-  that  a  portion  was  paid  for  in  prop- 

bUt,  08  N.  Y.  170.  erty,  it  was  held  that  bad  faith  or 

1 N.  Y.  Laws  of  1890,  ch.  664,  §  81 ;  a  fraudulent  purpose  must  be  shown, 
N.  Y.  Laws  1848,  ch.  40;  1876,  ch.  as  the  penalty  follows  an  actual,  not 
611.  A  report  containing  the  names  a  constructive,  falsehood.  BonneU 
of  two  persons  as  stockholders,  and  v,  Griswold,  89  N.  Y.  122.  See  Bols 
stating  the  amount  of  their  stock  as  v.  Bidder,  12  Daly,  829.  A  com- 
actually  paid  in,  where  in  fact  such  plaint  in  a  proceeding  to  charge  a 
persons  are  not  stockholders  at  all,  trustee  with  a  debt  due  from  a  cor- 
is  "false  in  a  material  representa-  poration,  on  the  ground  that  he 
lion."  Brandt  v,  Godwin,  (1889)  24  signed  an  annual  report  which  he 
N.  Y.  St  Be  p.  806.  But  such  officers  knew  to  be  false  in  a  material  rep- 
are  liable,  though  they  had  no  actual  reeentation,  is  sufficient  in  aUeging 
knowledge  that  the  representations  knowledge  of  the  falsity  of  the  re- 
were  false,  and  signed  in  good  faith,  port,  without  stating  facts  which 
Torbett  u  Eaton,  (1888)  49  Hun,  209,  are  implied  in  such  allegation.  Tay- 
Brady,  J.  dissenting.  And'  it  is  do  lor  v.  Thompson,  66  How.  Pr.  102. 
defense  to  the  statutory  liability  that  And  conversely  it  has  been  decided 
defendant  signed  such  report  in  good  that  Pub.  St.  Mass.  ch,  106,  §  60, 
f nilh,  under  the  advice  of  counsel,  providing  that  the  officers  of  a  cor- 
and  believing  its  statement  to  be  poration,  who  knowingly  make  a 
true.  Brandt  v.  Godwin,  (1889)  24  false  certificate  to  be  filed  in  the 
N.  Y.  St.  Bep.  806.  office  of  the  secretary  of  the  com- 

spicr  V.  Hanmore,  86   N.  Y.  96;  mon wealth,  ''shaU  be  jointly  and 

Pier  V.  George,  86  N.  Y.  618,  where  severally  liable  for  its  debts,"  applies 

it    was   decided    that  to  charge  a  as  well  to.  debts  existing  when  the 

trustee  of  a  manufacturing  corpora-  certificate  is  made  as  to  future  debo. 

tion  within  New  York  Laws  1848,  ch.  Felker  v.  Standard  Yam  Ckx,  (1889) 

40,  for  signing  a  false  report,  know-  148  Mass.  226. 
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first  been  obtained  in  the  State  enacting  them.^  A  jadgment 
obtained  nnder  these  laws  merges  all  right  of  action  of  such 
creditor  against  the  officer  as  a  stockholder  of  the  corpora- 
tion.^ In  a  suit  to  enforce  the  penalty  under  the  Massachu- 
setts act,  which  makes  the  directors  of  a  corporation  person- 
ally liable  for  the  corporate  indebtedness,  where  the  certifi- 
cate as  to  the  condition  of  the  corporation  is  false,  it  must 
appear  that  the  statements  in  the  certificate  were  willfully 
made,  with  a  purpose  to  deceive.' 

§  26L  For  failure  to  make  reports. —  There  are  statutes 
in  some  of  the  American  States  which  subject  the  directors  to 
personal  liability  for  the  debts  of  the  corporation  by  way  of 
penalty  for  failure  to  make  annual  reports/    This  annual 

lAttriU  V.  Huntington,  (1889)  70  «N.  Y.   Laws   of    1890,  eh.   564, 

Md.  191.  §  80 ;  N.  Y.  Laws  1848,  ch.  40 ;  1875, 

SAttriU  V.  Huntington,  (1889)70  ch.  611;  Chase  v.  Curtis,  118  U.  S. 

Hd.  191.  452.     New  York  Laws,  1875,  ch.  510, 

SFelker  v.  Standard  Yarn  Co.,  repeals  1848,  ch.  40,  g  12,  and  re- 
(1890)  148  Mass.  226,  construing  Mass.  lieves  the  trustee  of  a  manufactur- 
Pub.  Stat  oh.  106,  §  60.  In  an  ac-  ing  corporation  from  liability  for  its 
tion  to  recover  from  the  trustee  of  a  debts  for  failing  to  file  the  report, 
corporation  the  amount  of  a  debt  and  it  was  so  held  as  to  failure  to 
due  the  plaintiff  on  the  ground  that  file  the  report  due  January,  1875. 
the  defendant  had  been  guilty  of  Victory  Web  Printing  &c.  Co.  v* 
actual  falsehood,  in  that  he  had  Beecher,  (1881)  26  Hun,  48.  Laws 
signed  a  report  required  by  the  New  N.  Y:  1848,  ch.  40,  §  12,  provided 
York  Manufacturer's  Act  of  1848,  that  every  corporation  organized 
which  stated  that  the  capital  of  the  under  that  act  should  annually, 
corporation  had  been  fully  paid  in,  within  20  days  from  the  1st  day  of 
while  in  fact  the  defendant  knew  January,  make,  publish,  and  file  a 
that  the  whole  stock  had  been  is-  verified  financial  report,  and  for  a 
sued  to  one  of  the  incorporators  in  failure  so  to  do  imposed  a  joint  and 
payment  of  lands  bought  by  him  several  liability  upon  all  the  trustees 
from  another  corporation,  and  by  for  all  existing  debts.  This  act  was 
him  conveyed  to  the  defendant's  so  amended  by  Laws  1875,  ch.  510,  in 
company  at  a  grossly  exaggerated  regard  to  preceding  cases,  as  to  re- 
price, the  books  of  the  two  com-  quire  only  that  the  report  should  be 
panies  are  admissible  in  evidence,  made  within  20  days  from  the  Ist  of 
not  only  to  prove  the  corporate  acts  January  of  the  year  following  the 
of  the  companies,  but  also  for  the  January  of  the  year  in  which  the 
purpose  of  proving  the  defendant's  company  was  incorporated ;  the  word 
knowledge  of  the  circumstances  **  annually "  being  omitted.  The 
nnder  which  the  stock  was  issued,  company  of  which  defendant  was 
Blake  v,  Griswold,  (1877)  108  N.  Y.  trustee  in  January,  1867,  was  incor- 
429.  porated  in  1865.    It  was  held  that  by 
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statement  must  be  made  without  regard  to  whether  there  was 
or  was  not  a  stockholders'  meeting.^  The  fact  that  it  is  not 
actually  filed  within  the  twenty  days,  although  made  within 
that  time,  is  immaterial  if  it  is  filed  within  a  reasonable  time.' 
An  annual  report  of  a  corporation  signed  bj^  two  only  of  seven 
trustees  is  insufficient  to  satisfy  the  requirement  of  the  law 
that  a  majority  must  sign  the  report.'  Only  those  in  office  at 
the  time  fixed  for  the  statement  were  liable  for  failure  to 
make  it.^ 

§  262.  For  acts  of  appointees. —  It  is  a  rule  in  the  law  of 
agency  that  an  agent  is  not  liable  for  the  wrongs  committed' 
by  a  subordinate  agent  appointed  and  controlled  by  him,  un- 
less he  authorized  the  wrong  or  participated  in  it.'  So  ordi- 
narily, directors  are  not  liable  for  the  misfeasance  of  officers 
and  agents  appointed  and  selected  by  them  with  due  care, 
except  such  wrong-doing  is  in  some  way  due  to  an  omission 
of  duty  on  the  part  of  the  directors.*    They  are  not  sureties 

omitting     the     word    ''annually'*  shall  be  jointly  and  severally  liable 

from  the  act  of  1848,  no  liability  was  for  all  the  debts  of  the  company  that 

left  upon  defendant,  in  a  suit  com-  shall  be  contracted  during  the  year 

menced  after  the  passage  of  the  act  next  preceding  the  time  when  such 

of  1875,  for  an  omission  to  make,  report   should     •    .    .     have   been 

publish,  and  file  a  report  in  January,  made  and  filed,  and  until  such  re- 

1867 ;  it  not  being  shown  that  such  port  shall  be  made."    Austin  v.  Ber- 

report  was  not  duly  made  in  1866.  lin,  (Colo.  1889)  22  Pacif.  Bep.  433. 

Carr  v.  Risher,  (1888)  60  Hun,  147.  And  the  directors  were  made  de- 

1  Cooke  V.  Pcarce,  28  S.  C.  239.  fendants  because  of  their  failure  to 

2  Butler  u  Smalley,  101  N.  Y.  71.  comply  with  the  statute  requiring 
>Westerfield  v.  Radde,  67  How.  the  publication  of  the  articles   of 

Pr.  204;  &  a  12  Daly,  450.  association,  and  it  was  held,  that 

estate  17.  Cox,  (1883)88  Ind.  254;  they  were  liable  only  for  breaches 

Austin  V.  Berlin,  (1889)  22  Pacif.  Rep.  within  the  time  covered  by  their 

433,   where  the  decision  was  that  neglect  to  comply  with  the  statute, 

the  directors  of  a  corporation,  whose  and  not  for  damages  occasioned  by 

terms  of  office  began  after  an  in-  the  non-fulfilment  of  the  contract, 

debtedness  had  been  created  against  Cady  v,  Sanford,  63  Vt.  633. 

the  corporation,   and  after  default  >  Thompson  on  Liability  of  OifioerB 

had   been   made   by    the   previous  and  Agents,  365. 

board  in  failing  to  file,  as  required  >  Batchelor  v.   Planters'  National 

by  law,  a  report  showing  the  amount  Bank,  78  Ky.  43$,  446 ;  Batcheller  v. 

of  the  corporate  indebtedness,  are  Pinkham,  68  Me.  253 ;  Bath  v.  Catoo, 

not  liable  under  Gen.  St.  Colo.  §  252,  37    Mich.   199;  Hewitt  v.  Swift,  8 

which  provides    **  that  all  the   di-  Allen,  420;  Nicholson  v,  Monnsey. 

rectors  or  trustees  of  the  company  15  East,  384;  Stone  v.  Cartrigfat,  6 
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to  the  corporation  or  its  stockholders  for  the  fidelity  of  a  sec- 
retary or  other  subordinate  oflQoer  appointed  by  them,  so  as 
to  be  liable  for  his  embezzlement  or  defalcations,  if  they  have 
acted  prudently  and  in  good  faith,  and  had  no  knowledge 
that  hd  was  untrustworthy.^  Directors  of  a  bank,  by  the  same 
rule,  are  not  liable  for  the  dishonesty  or  negligence  of  the 
bank  cashier,  or  other  bank  officers,  when  they  themselves 
are  guilty  of  no  negligence  or  dishonesty.'  The  directors  of 
a  bank  who  receive  no  compensation  for  their  services  are 
not  personally  liable  for  the  defalcations  of  their  fellow  di- 
rector whom  they  have  chosen  as  cashier,  teller  and  book- 
keeper of  the  bank,  with  no  reason  to  suspect  his  fidelity  to 
its  interests,  and  whose  past  life  as  a  business  man,  so  far  as 
known,  was  a  guaranty  of  his  honesty  and  capacity,  and  whose 
experience  in  banking,  personal  and  financial  character  for 
integrity  commended  him  to  all  business  men  as  well  quali- 
fied for  the  position.'  But  where  directors  sanction  a  breach 
of  trust  by  a  subordinate  officer,  or  by  negligence  or  inatten- 
tion enable  him  to  divert  corporate  funds,  they  will  no  doubt 
be  liable.^  Circumstances  may  exist  which  will  charge  the 
directors,  although  they  did  not  know  of  the  fraud  at  the  time 
it  was  committed,  as  where  the  directors  personally  and  know- 
ingly derived  a  benefit  from  the  fraud,  in  which  case  the 
subordinate  agents  who  committed  the.  fraud  become  in  a 
sense  the  agents  of  the  directors.'    So  where  they  remove 

Term  Bep.  411.    Cf.  Weir  v.  Bell,  Cargfll  v.  Bower,  10  Ch.  Div.  602; 

3  Ex.  Div.  238.  Weir  v.  Bamett,  8  Ex.  Diy.  82 ;  Weir 

1  Scott  t;.  De  P^yster,  1  Edw.  Ch.  v.  Bell,  8  Ex.  Div.  288. 

513.  *  Ab  la  a  case  where  directors  au- 

^Shering's  Appeal,  71  Pa.  St  11;  thorized  brokers   to   issue   a  proe- 

Oodbold  V.  Bank  of  Mobile,  11  Ala.  pectus  for  the  purpose  of  borrowing 

191.    Cf.  United  Soc  v.  Underwood,  debentures,  and  the  brokers  issued  a 

9  Bush,  609.  prospectus    containing     fraudulent 

*  Savings  Bank  t;.  Caperton,  (188Q  statements,  a  director  who  was 
87  Ky.  806.  In  this  case  it  was  said  abroad  at  the  time  the  prospectus 
the  directors  ordinarily  need  do  no  was  issued,  and  knew  nothing  of  its 
more  than  to  see  that  his  daily,  contents,  was  held  not  liable.  And 
weekly  or  monthly  statements  ooi^  one  who  received  no  personal  benefit 
respond  with  the  general  balance  from  the  transaction  was  also  held 
upon  the  books  of  the  bank.  not  liable.    Weir  v.  Bell,  8  Ex.  Div. 

*  Angell  &  Ames  on  Corp.,  §  884;  288;  Browne  &  Theobald's  Ry.  Law, 
Att'y-^n.  V.  Leicester,  7  Beav.  176 ;  110.    The   law  on   this  point,  say 

28 
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safeguards  which  the  by-laws  throw  around  sach  subordinate 
officer,  and  permit  him  and  his  assistants  to  act  as  brokers  for 
persons  borrowing  money  of  the  corporation,  and  to  become 
borrowers  themselves  without  adequate  security,  and  by  these 
and  other  acts  the  funds  of  the  corporation  are  wasted.^ 

§  263,  How  liability  is  fixed.- -To  constitute  "assent"  to 
the  debt  which  the  statute  makes  the  ground  of  liability  there 
must  be  something  more  than  mere  negligence  on  part  of  a 
director  in  not  knowing  what,  in  the  exercise  of  proper  care, 
he,  ought  to  have  known.  There  must  be  some  wilful  or  in- 
tentional violation  of  dutj^  assenting  to  it,  knowing  that  the 
act  is  being,  or  about  to  be,  done.  But  if,  with  such  knowl- 
edge, he  neither  objects  to  nor  opposes  it  when  his  duty  re- 
quires, and  when  he  has  the  opportunity  of  doing  so,  this  is 
"  assent."  *  But  an  assent  on  the  part  of  a  trustee  to  contract- 
ing a  debt  in  excess  of  the  capital  stock  of  a  corporation  is 
not  implied  by  his  neglect  to  enter  his  protest  against  it  upon 
being  informed  thereof  after  it  has  been  incurred.'  Neither 
can  an  assent  be  implied  on  the  part  of  those  trustees  who  are 
never  present  at  the  meetings,  are  never  conferred  with,  and 
never  take  a  more  active  part  in  the  administration  of  the 
trust  than  to  affix  their'signatures  to  the  yearly  report?.*  In 
an  action  to  charge  a  trustee  of  a  manufacturing  corporation, 
organized  under  the  New  York  statute,  with  its  debts,  be- 

Browne  and  Theobald,  is,  perhaps,  ^  Patterson  v.  Minnesota  Manafg» 

open  to  reconsideration,  and  it  may  Co.,  (1889)  41  Minn.  84;  4d  N.  W. 

be  doubted  whether  the  better  opin-  926. 

ion  is  not  that  a  director  who  dele-  '  Patterson  v.  Bobinson,  86  ttan, 

gates  his  duty  to  another  person  is  623;  S.  c.  116  N.  Y.  193. 

bound  to  see  that  no  fraud  is  com-  ^  Patterson  v.  Robinson,  86  Han,, 

mitted  in  carrying  out  the  duty ;  so  638.    It  was  decided  that  the  follow* 

that,  for  instance,  a   director  who  ing  was  evidence  shoeing  that  the 

authorizes  brokers  to  issue  a  pros-  defendants  assented  to  incurring  the 

pectus  would  be  liable  for  a  fraud-  debt  for  the  machinery  mentioned : 

ulent  statement  contained  therein.  While   defendants  were    directors, 

Browne  &  Theobald's  Ry.  Law,  1 10,  and  both  present  at  a  meeting,  an 

citing  Weir  v.  Etoll,  8  Ex.  Div.  828,  order  was  made  authorieing  one  of 

Judgment  of  Cotton,  L.  J.,  and  Peek  the  directors  to  buy  toac^inery  in 

V,  Gurney.  (Barclay's  Case)  L.  R.  6  the  company's  name,  provided  that 

H.  L.  377,  p.  892.  two  of  the  directors  named  were  to 

^Chai'itable  Corp.  v,  Sutton,  3  Atk.  *<  hold  the  company  harmless."   De- 

400.  fondants  churned  that  the  action  of 
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caase  of  the  failure  to  file  a  report,  the  trustee  is  not  bound 
by  a  judgment  obtained  against  the  corporation.*  Nor  can 
such  a  debt  be  proved  by  the  judgment  roll  in  the  action 
against  the  corporation.*  Whether  the  corporation  belongs 
to  the  class  requiring  such  statement,  is  to  be  determined  from 
its  charter.*  A  party,  holding  himself  out  as  trustee,  may  be 
liable,  even  though  it  appear  that  he  was  never  duly  chosen, 
and  that  he  owned  no  stock  in  the  corporation.'  Where  such 
a  law  has  beeii  repealed,  and  when  the  corporation  was  organ- 
ized prior  to  the  repeal,  the  directors  are  not  liable  for  a  debt 
contracted  after  such  repeal.^  These  acts  should  be  limited  to 
debts  to  creditors  to  whom  such  excess  is  owing.*  The  stat- 
ute being  mandatory  as  to  the  time  when  the  account  is  to  be 
made  and  posted,  the  penalty  attaches  on  the  failure  to  do  so 
on  the  first  Monday  in  the  month ;  and  a  complaining  stock- 
holder may  recover  for  the  failure,  though  the  account  is 
made  and  posted  before  the  beginning  of  the  action.''    Where 

the  board  was  in  fact  that  said  two  <  Halstead  v.  Bodge,  61  N.  Y. 
directors  shoald  purchase  the  ma-  Super.  Ct.  169.  # 
chinery  on  their  credit,  and,  if  it  >  Slay  maker's  Adm'r  v.  Jaffray  & 
proved  satisfactory,  they  were  to  Co.,  (1888)  82  Ya.  846. 
receive  a  royalty  from  the  company  *  Patterson  v.  Robinson,  87  Hun, 
for  its  use.  One  of  the  defendants  841.  And  it  was  held  that  Code 
made  an  admission  contradicting  Tenn. ,  (Mill.  &  Y.)  g  1868,  providing 
this  theory.  There  was  also  proof  that  if  the  indebtedness  of  a  mining 
that,  though  defendants  at  first  ob-  company  shall  at  any  time  exceed 
jected,  on  the  agreement  of  said  two  the  capital  stock  paid  in,  the  direct- 
directors  to  pay  for  the  machinery,  ors  assenting  thereto  shall  be  indi- 
they  assented.  The  machinery  was  vidually  liable  for  such  excess,  ap- 
sbipped  in  the  company's  name,  used  plies  only  to  unpaid  creditors,  to 
and  sold  by  it,  with  the  knowledge  the  making  of  whose  debts  the  cred- 
of  defendants,  Allison  v.  Coal  Creek  iters  assented,  and  not  to  other  cred- 
&  N.  R.  Coal  Co.,  (1888)  87  Tenn.  60.  iters  whose  debts  were  incurred  to 

1  Kraft  V.  Coykendall,  84  Hun,  286.  pay  off  former  illegal  indebtedness 

2  Chase  v,  ^Jurtis,  118  U.  S.  452;  to  which  the  directors  had  assented. 
Brandt  v,  Godwin,  (1889)  24  N.  Y.  Allison  v.  Coal  Creek  &  N.  R.  Coal 
St.  Rep.  805.     But  it  has  been  held  Co.,  (1888)  87  Tenn.  60. 

that  a  record  of  a  judgment  ob-  ?  Schenok  v.  Bandmrann,  (Cal.  1890) 
tained  in  another  State  against  the  22  Pacif .  Rep.  654  Though  it  is  ad- 
corporation  for  the  same  cause  of  mitted  that  they  did  not  have  the 
action  was  admissible  in  evidence,  necessary  information  to  make  it, 
t^ady  V.  Sanford,  63  Yt  682.  and  the  burden  is  on  iihe  directon 
*Cook  i;.  Pearce,  28  S.  C.  289.  to  show  exculpatory  ciioumstanoes. 
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there  is  evidence  that  at  the  time  of  the  agreement  the  matter 
of  filing  reports  was  discussed^  and  all  agreed  that  it  was  not 
necessary;  that  the  company  stopped  business  shortly  after* 
wards,  and  never  resumed ;  and  nothing  on  the  subject  is 
«hown  to  have  occurred  afterwards  between  the  parties, —  it 
is  error  to  direct  a  verdict  for  plaintiff  on  the  ground  of  de- 
fendants' subsequent  failure  to  file  the  statutory  reports,  as,  if 
this  failure  was  caused  by  an  understanding  with  plaintiff,  he 
is  estopped,  and  whether  there  was  such  an  understanding  is 
a  question  for  the  jiiry.^  In  an  action  against  the  trustees  of 
a  corporation  to  enforce  their  liability  on  notes  of  the  corpo- 
ration by  reason  of  their  failure  to  file  and  publish  the  annual 
report  required  by  law,  parol  evidence  is  admissible  to  show 
that  the  notes  were  given  pursuant  to  an  oral  agreement  be- 
tween the  parties  to  the  suit  who  together  owned  the  entire 
stock  of  the  corporation,  that  each  should  advance  money  for 
the  benefit  of  the  corporation  to  the  amount  of  his  stoclc,  and 
wait  for  payment  out  of  the  profits  of  the  business,  as,  such 
agreement  having  been  executed,  the  enforcement  of  plaint- 
iff's notes  dgainst  defendants  under  the  statute  would  .be  in* 
equitable.' 

§  264.  Procedure  to  enforce  liability. —  The  personal  lia^ 
bility  of  directors  of  a  national  bank  for  violation  of  the  law 
by  declaring  dividends  in  excess  of  net  profits,  and  for  lend- 
ing to  separate  persons,  firms  or  corporations  amounts  ex- 
ceeding one-tenth  of  the  capital  stock,  can  not  be  enforced 
in  an  action  at  law.'  The  cause  of  action  abates  with  the 
death  of  the  creditor.^  But  an  assignee  of  a  claim  against 
a  manufacturing  corporation  may  maintain  such  an  action 
against  a  trustee  thereof.'  An  action  arising  under  such  acts 
survives  the  directors  and  may  be  brought  against  their  ad- 
ministrators.' And  the  fact  that  the  affairs  of  the  corpora- 
tion have  been  placed  in  the  hands  of  a  receiver  neither  takes 

iCarraher   v.  MuUigan,  (1890)   8  « Boyle  v.  Thurber,  (1888)  60  Hon, 

N.  Y.  Sup.  43.  269. 

sCarraher  v.  Mulligan,  (1890)   8  *Pier  v.  (George,  86  N.  Y.  618^  le- 

N.  Y.  Sup].  42;  N.  Y.  8  Bev.  Stat,  versing  &  a  20  Hun,  210. 

(8th  ed.)  p.  1907,  §  12.  « McOornb    v.    KeUogg,  (188Q  47 

s  WeUea  v.  Ghraves,  41  Fed.  Bep.  Hun,  684,  construing  N.  Y.  Laws  of 

459.  1848,  eh.  40,  8  2a 
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away  nor  suspends  this  right  of  action.^  A  creditor  of  the 
corporation  may  sue  one  or  more  of  the  directors  to  enforce 
the  liability  without  joining  all  the  creditors  to  whom  they 
are  liable,  or  all  the  directors  subject  to  the  liability.'  And 
it  is  not  necessary  that  the  creditor  before  suing  the  directors 
shall  have  obtained  judgment  against  the  corporation.  He 
may,  if  necessary,  join  it  as  co-defendant  with  the  directors, 
and  establish  his  claim  against  the  corporation  in  the  same 
action.'  The  provisions  of  law  which  make  the  directors  and 
officers  of  a  corporation  whose  indebtedness  exceeds  the  amount 
of  its  capital  stock  personally  liable  for  such  excess  if  they  as- 
sent thereto,  are  not  penal,  within  the  meaning  of  an  act  which 
makes  the.  lapse  of  two  years  a  bar  to  an  action  for  a  statu- 
tory penalty.^  Such  offenses,  therefore,  come  under  the  law 
which  provides  that  all  civil  actions  not  otherwise  provided 
for,  shall  be  begun  within  five  years  next  after  the  cause  of 
action  accrued.*  Bat  the  California  statute  regulating  the  con- 
duct of  mining  basiness,  requiring  the  directors  of  corporations 
organized  for  that  purpose,  under  a  joint  and  several  penalty  of 
a  thousand  dollars,  recoverable  by  any  stockholder,  to  post  in 
a  conspicuous  place  in  the  office  of  the  company,  on  the  first 
Monday  of  each  month,  a  duly-verified  and  itemized  account 
or  balance-sheet  for  the  preceding  month,  is  penal  in  its  char- 
acter; and,  as  it  does  not  specifically  declare  that  the  penalty 
may  be  recovered  for  each  failure  to  comply  with  its  require- 
ments, there  can  be  but  one  recovery  for  all  failures  prior 
to  the  commencement  of  suit.*  In  an  action  by  the  credit- 
ors of  a  corporation  against  the  directors  thereof  to  hold 
them  personally  liable,  because  the  debts  of  the  corporation 
created  by  defendants  exceed  the  amount  of  its  capital  stock, 
it  is  enough  to  state  the  amount  of  such  capital  and  the  claims 
which  are  outstanding,  and  it  is  not  necessary  that  the  debts 
should  be  due.    If  an  apparent  claim  is  not  real,  the  fact 

1  Patterson  v,  Minnesota  ManufL  ^Wolverton  v,  Taylor,  (Til.  1890) 
Ck>..  (1889)  41  Minn.  84.  28  N.  R  Rep.  1007. 

s  Patterson  v,  Minnesota  Manuf.  ^Wolverton  v,  Taylor,  (lU.  1890) 
Co.,  (1889)  41  Minn.  84.  23  N.  E.  Rep.  1007. 

'Patterson  v,  Minnesota  Manuf.  ^Loveland  v.  Garner,  (1887)  94 
Co.,  (1889)  41  Minn.  84.  Gal.  298. 
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should  be  set  up  by  answer.^  To  subject  the  directors  of  a 
corporation  to  liability  joint  and  several  for  the  corporate 
debts  for  the  preceding  year  upon  a  neglect  on  their  part  to 
file  the  report  of  debts  and  capital,  as  prescribed  by  statute,  it 
is  held  that  the  complaint  must  allege  that  the  company  was 
transacting  business  in  the  county  where  it  is  claimed  that 
the  report  should  have  been  filed,  and  must  state  the  contract 
of  indebtedness,  which  is  sued  upon,  as  well  as  set  forth  the 
default  of  the  company  and  the  fact  that  the  parties  sued 
are  directors  so  as,  to  be  liable,  since  the  corporation  is,  by 
the  terms  of  the  statute,  charged  with  no  such  duty  unless 
these  facts  exist.^  The  directors,  when  sued  to  enforce  their 
personal  liability,  can  not  question  the  original  consideration 
of  a  corporate  note  indorsed  before  maturity  to  a  honajide  in- 
dorsee for  value.'  In  attempting  to  set  up  the  statute  of  limit- 
ations, defendants  failed  to  allege  that  they  were  trustees  at 
the  time  of  defaults  stated  by  them  to  have  occurred  in  pre- 
vious years,  and  failed  to  allege  a  default  on  the  part  of  the 
corporation  in  performing  the  corporate  duty  of  making  a 
report;  and  it  was  held,  that  the  answer  stated  no  defense.^ 

§  265.  Contribution. —  As  to  whether  the  doctrine  that 
there  can  be  no  contribution  among  joint  tort-feasors  applies 
to  directors  under  statutes  imposing  liability  upon  them,  it  has 
been  held  in  Massachusetts  that  there  mav  be  contribution, 
as  the  statute  was  to  be  regarded  as  remedial  rather  than 
penal,  and  in  case  of  a  recovery  against  one  for  failing  to  file 
the  annual  certificates  required  by  the  statute,  he  might  main- 
tain a  bill  in  equity  against  those  jointly  liable  with  him,  for 
contribution.*  But  the  contrary  was  held  in  New  York  with 
respect  to  liability  so  arising  out  of  tort.  The  right  of  con- 
tribution then  depends  upon  the  innocence  of  those  of  them 
who  have  been  held  liable  therefor.  There  is  no  right  of  con- 
tribution between  those  that  are  equally  guilty,  although  one 
of  them  may  have  been  compelled  to  make  good  the  whole 
loss;  for  each  is  liable  for  the  whole.^    It  is  obvious  that  the 

1  Robinson  u  Attrill,  66  How.  Pr.  «  CorneU  v.  Boach,  101  N.  Y.  373. 

131.  ^  Nickerson  v.  Wheeler,  IIS  Ifaas. 

3  Anf enger  v.  Anzeiger  Publishing  395. 

Co.,(1887)9  Colo.  877.  6  Andrews   v,    Murray,  83   BarU 

>  Cooke  V,  Pearce,  28  S.  C.  389.  354. 
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flolation  of  tho  question  will  depend  upon  the  character  of 
the  act  enjoined  or  prohibited  by  the  particular  statute.  If 
the  wrong  committed  is  a  merd  negligence,  an  inadvertent 
omission,  there  may  be  contribution  and  there  ought  to  be;  if 
it  involves  the  element  of  evil  intent,  there  can  be  no  contri- 
bution, and  there  ought  not  to  be.^  So  where  several  direct- 
ors have  been  held  liable  for  the  wrongful  acts  of  another,  of 
which  they  are  innocent,  they  are  entitled  to  contribution 
from  him;  and  so  if  one  director  be  made  to  pay  the  whole 
loss  arising  from  a  wrongful  act  of  which  he  was  innocent,  he 
is  entitled  to  contribution  from  the  others.'  In  the  case  of 
contracts  the  matter  is  plain.  When  the  directors  of  a  corpo- 
ration become  liable  upon  a  contract  entered  into  by  the  cor- 
poration, and  any  of  them  are  required  to  assume  more  than 
their  proper  proportion  of  the  liability,  they  are  entitled  to 
contribution  from  the  others.' 

§366.  Liability  of  ofBcers  other  than  directors.— The 

cases  illustrating  the  liability  of  cashiers,  treasurers  and  other 
like  officers  of  corporations  rest  on  no  different  principles  from 
those  which  govern  the  liability  of  persons  doing  business  for 
themselves,  or  as  the  agents  of  natural  persons.^  But  salaried 
officers  and  agents  may  be  held  to  a  higher  degree  of  diligence 
in  the  performance  of  their  duties  than  are  directors,  for  they 
are  supposed  to  devote  a  greater  portion  of  their  time  to  the 
service  of  the  corporation.*  Where  the  president  of  an  omnibus 
company  directed  its  drivers  to  exclude  all  colored  persons,  it 
was  held  that  he  was  individually  liable  for  the  ejection  and 
personal  injpry  of  such  persons,  although  an^action  might 
have  been  maintained  against  the  company.^    So  the  general 

I S.  D.  Thompeon'in  6  So.  L.  Rev.  Bank  v.  Ten  Eyck,  48   N.  Y.  '806; 

413.  Austin  v,  Daniels,  4  Denio,  299 ;  East 

« Power    t?.    O'Connor,   19    Week.  New  York  &c.  R.  Co.  v,  Elmore,  6 

Rep.  923;  Power  v.  Hoej,  19  Week.  Hun,  214;  First  National  Bank  v. 

Rep.  916;  Lewin  on  Trusts,  6th  ed.,  Reed,  86  Mich.  268;  Concord  R.  Co. 

744.  V.  Clough,  49  N.  H.  257;  Taylor  on 

*Slajmaker     v.    Qundacker,     10  Corporations,  §  618.     Cf.  Taylor  v, 

Serg.  &  R.  75.  Taylor,  74  Me.  682. 

«  Thompson  on  the  Liability  of  Offl-       ^  Peck  v.  Cooper,  (1885)  1 1 2  lU.  192 ; 

cers  and  Agents,  487.  &  a  54  Am.  Rep.  281.     An  affidavit 

^Pangbom  v.  Citizens*    Building  reciting   that   judgment   had  been 

Assoc.,  85  N.  J.  Eq.  841;  Commercial  entered  and  served   on  defendant, 
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manager  of  a  corporation  is  properly  prosecuted  if  the  corpo- 
ration violates  an  ordinance  by  doing  business  withoat  having 
paid  its  license  tax.^  Wherer  the  treasurer  of'  a  savings  bank, 
who  was  also  one  of  its  managers,  assigned  to  it  a  bond  and 
mortgage  owned  by  him  on  lands  not  worth  double  the  mort- 
gage, as  required  by  the  bank's  charter,  and  without  submit- 
ting the  investment  to  the  finance  committee  for  approval,  as 
required  by  its  by-laws,  it  was  held  that  he  was  liable  for 
a  loss  sustained  on  such  bond  and  mortgage.'  If  the  sec- 
retary of  a  corporation,  whose  duty  it  is  to  receive  moneys 
due  the  corporation,  and  to  pay  them  over  to  the  treasurer, 
fails  to  pay  over  promptly,  and  the  moneys  are  stolen  from 
him,  he  and  the  sureties,  on  a  bond  given  by  him  for  the  faithful 
performance  of  his  duties,  are  liable.*  When  a  local  agent  of 
an  insurance  company  receives  instructions  to  cancel  a  policy 
and  fails  to  do  it,  he  is  responsible  for  the  loss.^    But  an  ofScer 

the  president  of  a  oorporation,  re-  would  pay  the  amount  due  from  the 

quiring  him,  on  receipt  of  certain  treasurer  on   account  of  such  im- 

certificates  of  corporate  stock  and  proper  loan,  which  was  refused,  and 

powers   of  attorney,  to  issue  new  a  receipt  was  given  by  plaintiff,  re- 

cerlificates,  and  enter  the  transfer  on  serving  its  rights  against  the  treas- 

tbe  corporation  books,  and  that  he  urer  and  his  sureties,  it  was  held, 

had   refused  to  obey  the  same,  is  that  the  bringing  of  such  suit  did 

sufficient  to  support  an  order  punish-  not  amount  to  a  ratification  of  the 

ing  for  contempt.    King  v,  Barnes,  treasurer's  act  in  making  the  loan, 

(1888)  109  N.  Y.  267.  and  that  he  was  still  liable  for  the 

1  Wyandotte  v,  Qbrrigan,  (1885)  85  balance  after  deducting   such  per* 

Kan.  21.  centage.    Gtoodyear  Dental  Yulcan- 

>  And  that  the  fact  that  the  man-  ite  Ck>.  v.  CTaduc,  (1887)  144  Mass.  85. 
agers  did  not  object  to  or  repudiate  *Odd  Fellows'  Mut.  Aid  Associ 
the  transaction  for  six  years,  was  no  v,  James,  (1883)  68  CaL  598;  8.  a  49 
defense,  whether  his  breach  of  duty  Am.  Rep.  107. 
was  known  or  not  known  by  the  *  Phoenix  Ins.  C!o.  v,  Pratt,  (1887) 
other  managers.  Williams  v,  Riley,  86  Minn.  409.  But  where  an  insur- 
(1881)  84  N.  J.  £q.  898.  And  where  ance  company,  through  a  miscon- 
the  treasurer  of  a  corporation  im-  ception  by  its  agent  of  his  duty, 
properly  loaned  itMunds  to  another  while  acting  in  good  faith,  was 
corporation,  of  which  he  was  also  drawn  into  the  insurance  of  a  build* 
treasurer,  and  the  former  sued  the  ing  at  a  rate  fixed  for  insurance  if 
latter  for  the  amount,  and  in  good  occupied  for  a  hotel,  for  which  pur- 
faith  effected  a  settlement  for  a  per-  pose  it  had  not  in  fact  been  occupied, 
oentage,  after  notifying  the  treas-  but  was  expected  to  be  soon,  and 
urer  and  his  sureties  of  their  inten-  the  actual  risk  was  not  greater  than 
tion  so  to  do,  and  offering  to  assign  it  was  represented  to  be,  and  the 
the  claim   to  them   provided  they  premium  received  was  greater  than 
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of  a  private  corporation  is  not  responsible  for  corporate  f ands 
and  papers  intrusted  to  his  care,  and  lost  without  negligence 
on  bis  part.^ 

§  267.  LlaMUtj  of  officers  on  contracts. —  The  liability  of 
the  agent  or  ofScer  upon  written  contracts  is  determined  ex* 
clnsively  by  the  legal  construction  to  be  put  upon  the  language 
used  in  the  contract  in  each  case.  In  other  cases  the  question 
of  the  personal  liability  of  the  ofScer  making  the  contract  is 
determined  by  the  principles  of  the  law  of  agency.  OfScers 
are  not  liable  generally  upon  any  contract  lawfully  entered 
into  on  behalf  of  the  corporation  by  them  in  their  ofScial 
capacity,'  without  circumstances  indicated  that  they  intended 
to  assume  personal  liability.*  But  where  the  president  of  a 
corporation  procured  credit  for  the  corporation  upon  false 
representations  as  to  its  solvency,  he  may  be  held  liable  per- 
sonally, and  the  case  warranting,  an  order  of  arrest  against 
him  may  issue.^    Where  goods  are  purchased  by  a  corporation, 

would  have  been  charged  for  an  ud-  Of.  Holt  v.  Winfleld  Bank,  26  Fed* 

occupied  hotel  building,  and  it  was  Rep.  812. 

burned  before  occupancy,  and  thiB  ^Phillipe  v.  Wortendyke,  (1888)81 
company  paid  the  loss,  and  sued  the  Hun,  192.  Where  a  corporation 
agent  to  recover  the  amount  so  paid,  purchases  goods,  and  the  vendor  re- 
it  being  shown  that  the  risk  assumed  ceives  the  personal  acceptance  of 
was  within  the  company's  business,  the  president  of  the  company  in 
and  that  it  was  only  a  question  of  payment,  and,  upon  the  falling  due 
rates,  the  company  could  not  re-  of  the  acceptance,  takes  the  corn- 
cover,  without  showing  that  it  was  pany's  sixty-day  draft  in  payment; 
damaged  in  rates,  more  than  nom-  and  it  appears  that  the  president  rep- 
inal  damages.  State  Ins.  Co.  v.  Rich-  resented  that  the  company  could  not 
mond,  (1887)  71  Iowa,  619.  pay  the  amount  at  once,  but  would 

1  Mowbray  v.  Antrin,  (1890)  23  N.  be  able  to  in  sixty  days;  and  that 
E.  Rep.  868.  the  vendor  made  inquiries  of  other 

2  Roberts  v.  Button,  14  Yt.  196;  parties,  and  examined  the  com- 
Rochester  v.  Barnes,  26  Barb.  667;  pany's  business,  and  came  to  the 
Beattie  v,  Ebury,  L.  R.  7  H.  L.  102;  same  conclusion;  and  there  being  no 
Lindus  v.  Melrose,  8  Hurl.  &  K.  177.  evidence  but  that  the  president  had 
Cf.  Knomer  v.  Haines,  81  Fed.  Rep.  good  reason  for  stating  what  he  did, 
618.  or  that  the  company  was  not  solvent 

'  Serrellv.  Derbyshire  &c.Ry.  Co.,  at  the  time,  or  that  the  draft  was 

19  L.  J.  C.  P.  (N.  S.)  871;  8.  a  9  ever  presented  to  the  company  for 

C  B.  811 ;  Healy  v.  Story,  8  Ex.  8;  payment,  it  was  held  that  there  was 

Burrell  v.  Jones,  8  Bam.  &  Aid.  47 ;  no  evidence  of  such  representations 

Tyrrell  v.  WooUey,  1  Man.  <S;  G.  809.  by  the  president  of  the  solvency  ol 
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and  the  president  thereof  gives  his  personal  acceptance  for 
the  purchase  price,  which  is  received  by  the  vendor  in  pay- 
ment, he  is  relieved  from  personal  liability,  if,  when  snch  ac- 
ceptance falls  due,  the  vendor  accepts  the  corporation's  draft 
for  the  amount  without  the  president's  indorsement,  and  sur- 
renders the  president's  acceptance.^  Where  a  trading  corpo- 
ration, which  has  been  in  the  habit  of  assisting  persons  with 
whom  it  does  business,  allows  its  general  manager  to  transact 
all  its  business,  and  he  indorses  in  the  corporate  name  the  note 
of  one  with  whom  the  corporation  is  dealing,  causes  the  note 
to  be  discoimted,  and  pays  the  proceeds  to  the  maker,  he  is 
not  liable  to  the  corporation,  though  it  be  obliged  to  pay  the 
note.'  Agents  of  a  corporation  who,  as  such,  receive  money 
from  persons  with  whom  they  contract,  may  be  compelled  to 
an  accounting  at  the  instance  of  shareholders,  where  the  cor- 
poration has  refused  to  sue.'    An  agent  of  a  company  who 

the  company,  or  that  it  would  pay  but  192  belonged  toB.*8  bonda    The 

the  draft  when  due,  as  to  bind  him  remainder  had  been  paid  when  pre- 

personally  for  the  debt,  upon  the  fail-  sen  ted  at  the  company's  office,  but 

ure  of  the  company  to  pay  the  draft  they  had   passed   into    B.*8   hands 

at  maturity.     Riverside  Iron-Works  without  the  knowledge  or  consent 

V.  Hall,  (1887)64  Mich.  165.  G.  agreed  of  the  former  holders.    G.  took  up 

with  B.f  a  bondholder,  and  also  the  the  notes  for  $15, 000  as  they  feUdne, 

largest  stockholder  in  a  street-rail-  and  the  company  then  paid  him  the 

way  company,  to  take  his  holdings  difference  between  their  value  and 

if  B.  would  put  G.  into  control.    B.  that  of  the  coupons  in  consideration 

thereupon  got  the  company  to  give  of  their  surrender,  it  being  agreed 

him  its  notes  for  $15,000,  which  was  that  the  coupons  should  thereafter 

about  the  amount  of  its   pressing  belong  to  G.  absolutely.     It  was  held 

debts,  in  consideration  for  which  he  that  as  against  the  other  bondhold- 

undertook  to  pay  off  the  outstand-  ers  secured  by  the  mortgage,  the 

ing  claims.     These  were  made  up  in  coupons  had  been  paid,  and  that  G., 

the  main  of  mortgage  coupons,  and  who  had  sold  them  with  a  warranty 

the  understanding  was  that  B.  was  that  they  were  a  Hen  under  that 

to  hold  these  coupons,  when  taken  mortgage,  was  liable  in  damages  to 

up,  as  collateral  security,  and  that,  the  purchaser  for  a  breach  thereof, 

as  fast  as  the  notes  were  paid,  cou-  South  Ck)vington  Sc  C.  S.  Ry.  Co.  V. 

pons  to  a  proportionate  amount  were  Geat,  (1888)  84  Fed.  Rep.  628. 

to  be  surrendered.     G.  was  then  in-  ^  Riverside   Iron-Works    v.    Hall, 

stalled  as  manager,  and  the  notes  (1887)  64  Mich.  165. 

turned  over  to  him.     He  raised  the  ^  Holmes  v.  Willard,  (1889)  5  N.  T« 

money  on  them,  and  paid  it  to  B.,  Supl.  610. 

who  then  gave  him  the  coupons.  Of  'Sheridan    v,    Sheridan    Electric 

these  coupons  —  818  in   number*  Light  Co.,  88  Hun,  (N.  Y.)  896. 
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nndertakes  to  bind  his  principal  by  simple  contract,  but  with- 
out anthoritj,  binds  himself.^ 

§  268.  ProTislons  of  the  New  York  Penal  Code.—  A  director 
of  a  stock  corporation,  who  concurs  in  any  vote  or  act  of  the 
directors  of  that  corporation,  or  any  of  them,  by  which  it  is 
intended  (1)  to  make  a  dividend,  except  from  the  surplus  prof- 
its arising  from  the  business  of  the  corporation,  and  in  the 
cases  and  manner  allowed  by  law;  (2)  to  divide,  withdraw,  or 
in  any  manner  pay  to  the  stockholders,  or  any  of  them,  any 
part  of  the  capital  stock  of  the  corporation ;  or  to  reduce  the 
capital  stock  without  the  consent  of  the  legislature;  (8)  to  dis- 
count or  receive  any  note  or  other  evidence  of  debt  in  pay- 
ment of  an  installment  of  capital  stock  actually  called  in,  and 
required  to  be  paid,  or  with  intent  to  provide  the  means  of 
making  the  payment;  (4)  to  receive  or  discount  any  note  or 

1  Roberts  v.  Button,  (1842)  14  Yt.  that  it  is  banking  business  that  that 
105 ;  Owen  v.  Van  Uster,  10  Com.  B.  bank  is  authorized  to  transact  and 
818.  But  in  Holt  v,  Winfield  Bank,  none  other.  He  has  the  same  gen- 
(1885)  25  Fed.  Rep.  814,  Brewer,  J.  eral  knowledge  that  the  officers  of 
said,  "I  had  occasion  when  I  was  on  the  bank  have.  Of  course,  where 
the  'supreme  bench,  in  the  case  of  there  is  a  concealment  of  a  fact 
Abeles  v,  Cochran,  22  Kan.  405,  to  within  the  special  knowledge  of  the 
examine  with  great  care  the  circum-  party  making  the  representation  or 
stances  under  which  an  agent  is  re-  making  the  signature,  he  may  be 
sponsible  when  the  principal  is  not  bound.  If,  for  instance,  the  bank 
bound.  There  was  in  this  case  no  had  power  to  make  such  a  contract 
misrepresentations  of  fact  or  of  law  as  this,  provided  the  directors  as- 
made  by  the  president.  He  simply  sen  ted,  and  the  defendant  had  rep- 
told  the  parties  he  would  subscribe  resented  to  the  plaintiffs  that  the 
(towards  starting  a  creamery)  if  a  directors  had  assented  when  in  fact 
majority  of  the  directors  assented,  they  had  not,  then  unquestionably  a 
He  saw  a  majority  of  the  directors,  failure  to  hold  the  bank  liable  would 
and  they  assented ;  he  then  came  cast  a  liability  upon  him ;  but  when 
back  and  subscribed  in  the  bank*s  a  man  deals  with  an  officer  of  a  cor- 
name.  There  were  no  false  repre-  poration,  and  no  representations  are 
sentations  of  facts,  no  representa-  made  by  that  officer,  and  that  officer 
tions  of  law.  Every  person  who  simply  proposes  to  bind  the  corpora- 
deals  with  corporations  is  chargeable  tion,  and  as  a  matter  of  fact  the  oor- 
with  notice  of  the  general  scope  of  poration  is  not  bound,  and  is  not 
their  powers.  If  he  deals  with  an  bound  simply  because  the  contract 
insurance  company  he  knows  that  it  is  ultra  vires  of  that  corporation,  the 
is  insurance  business  that  that  com-  individual  making  the  subeoription 
pany  is  authorized  to  transact.  So  is  also  not  bound." 
if  he  deals  with  a  bank  he  knows 
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other  evidence  of  debt  with  intent  to  enable  any  stockholder 
to  withdraw  any  part  of  the  money  paid  in  by  him  on  his 
stock;  (5)  to  apply  any  portion  of  the  fun^s  of  the  corpora- 
tion, except  surplus  profits,  directly  or  indirectly,  to  the  pur- 
chase of  shares  of  its  own  stock;  (6)  to  receive  any  such  shares 
in  payment  or  satisfaction  of  a  debt  due  to  the  corporation; 
(7)  to  receive  in  exchange  for  the  shares,  notes,  bonds,  or  other 
evidences  of  debt  <of  the  corporation,  shares  of  the  capital  stock 
or  notes,  bonds  or  other  evidences  of  debt  issued  by  any  other 
stock  corporation,  is  guilty  of  a  misdemeanor.^  A  director, 
officer  or  agent  of  any  corporation  or  joint-stock  association, 
who  knowingly  receives  or  possesses  himself  of  any  property 
of  that  corporation  or  association,  otherwise  than  in  payment 
of  a  just  demand,  and  with  intent  to  defraud,  omits  to  make, 
or  to  cGL^se  or  direct  to  be  made,  a  full  and  true  entry  thereof, 
in  the  books  or  accounts  of  the  corporation  or  association ;  and 
a  director,  officer,  agent  or  member  of  any  corporation  or 
joint-stock  corporation,  who,  with  intent  to  defraud,  destroys, 
alters,  mutilates  or  falsifies  any  of  the  books,  papers,  writings 
or  securities  belonging  to  the  corporation  or  association,  or 
makes  or  concurs  in  making  any  false  entry,  or  omits  or  con- 
curs in  omitting  to  make  any  material  entry  in  any  book  of 
accounts  or  other  record  or  document  kept  by  the  corporation 
or  association,  is  punishable  by  imprisonment  in  a  State  prison 
not  exceeding  ten  years,  and  not  less  than  three  years,  or  by  im- 
prisonment in  a  county  jail  not  exceeding  one  year,  or  by  a 
fine  not  exceeding  five  hundred  dollars,4:)r  by  both  such  fine  and 
imprisonment.^  A  director,  officer,  or  agent  of  any  corporation 
or  joint-stock  association,  who  knowingly  concurs  in  making 
or  publishing  any  written  report,  exhibit  or  statement  of  its 
afi^airs  or  pecuniary  condition,  containing  any  material  state- 
ment which  is  false,  other  than  such  as  are  elsewhere,  by  this 
code,  specially  made  punishable,  is  guilty  of  a  misdemeanor.' 
A  director  of  a  corporation  or  joint-stock  association  must  be 
deemed  to  have  such  a  knowledge  of  the  affairs  of  the  corpo- 
ration or  association  as  to  enable  him  to  determine  whether 
any  act,  proceeding  or  omission  of  its  directors,  is  a  violation 
of  this  chapter.^    A  director  of  a  corporation,  or  joint-stook 

1 N.  Y.  Penal  Code,  §  594.  «  N.  Y.  Penal  Code,  §  608. 

2N.  Y.  Penal  Code,  §  603.  * N.  Y.  Penal  Code,  §  609. 
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association,  although  not  present  at  a  meeting  of  the  direct- 
ors, at  which  any  act,  proceeding  or  omission  of  the  directors, 
in  violation  of  this  chapter,  occurs,  must  be  deemed  to  have 
concurred  therein,  if  the  facts  constituting  such  violation  ap- 
pear on  the  record  or  minutes  of  the  proceedings  of  the  board 
of  directors,  and  he  remaindT  a  director  of  the  company  for 
six  months  thereafter,  without  causing,  or  in  writing  requir- 
ing, his  dissent  from  such  illegality  to  be  entered  in  the  min- 
utes of  the  directory.^  The  term  "  director  "  as  used  in  this 
chapter,  embraces  any  of  the  persons  having  by  law  the  di- 
rection or  management  of  the  affairs  of  a  corporation,  bj"^ 
whatever  name  such  persons  are  described  in  its  charter,  or 
are.  known  in  law.* 

§  269.  Procaring  withdrawal  of  opposition  to  a  charter. 

A  decision  of  Lord  Eldon's'  in  which  he  intimated  that  with- 
drawing opposition  to  a  bill  in  parliament  might  be  good  con- 
sideration for  a  contract,  has  given  authority  to  a  long  line  of 
cases  in  which  contracts  between  the  promoters  of  a  company 
and  persons  opposing  in  parliament  the  granting  of  a  charter, 
whereby,  in  consideration  of  the  opposition  being  withdrawn, 
the  promoters  undertake  that  the  projected  corporation  shall 
perform  certain  acts  for  the  benefit  of  its  opponents,  have 
been  sustained,^  not  only  in  equity,'  but  at  law  also.*  Thus 
it  has  been  decided  that  a  contract  of  the  promoters  that 
the  company  will  purchase  certain  lands  if  the  vendor  sup- 
ports the  bill  and  it  becomes  a  Jaw,  the  latter  may  hold  the 
promoters  liable  in  damages,  if  the  company  fails  to  take  and 
pay  for  the  land.^  Though  it  has  also  been  decided  that  spe- 
cific performance  of  contracts  that  the  company  is  to  take  the 

1 N.  Y.  Penal  Code,  §  611.  Co.  v.  Stockport  D.  A;  W.  Ry.  Co.,  24 

'N.  Y.  Penal  Code,  g  614.  Beav.  74;  Petre  v.  Eastern  Counties 

t  Vauxhall  Bridge  Co.  v.  Spencer,  2  Rj.  Co.,  1  Am.  &  Eng.  R  Cas.  462. 

Madd.  856.  *  Edwards  v.  Grand  Junction  Ry. 

4  Doe  V,  London  Sc  C.  Ry.  Co.,  1  Co.,  1  Mylne  &  C.  660. 

Am.  &  Eng.  R  Cas.  267 ;  Stanley  v,  *  Howden  v,  Simpson,   1  Am.  & 

Chester  &  B.  Ry.  Co.,  1  Am.  &  Eng.  Eng.   R.   Cas.   826;  1  Keen,  588;  8 

R  Cas.  58;  9  Sim.  264;  Hawkes  v,  Mylne  &  C.  95;  s.  C.  10  Ad.  &  E.  798; 

Eastern  Counties  Ry.  Co.,  1  De  Gez,  s.  c.  8  Am.  &  Eng.  R  Cas.  294;  s.  C. 

M.  &  G.  737;  s.  a  8  De  Gex &S.  814;  9  Clark  &  P.  61. 

&  a  16  L.  R  Eq.  858;  8.  a  4  Eng.  ? Bland   v.  Crowley,  6   Ex.   622; 

L.  &  Eq.  91 ;  Cromford  A  H.  P.  Ry.  Capper  v,  Idndsey,  8  H.  U  Cas.  298. 
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property  only  in  case  it  is  needed  in  the  constraction,  can  be 
enforced  only  in  case  it  is  so  needed.^  These  decisions  have 
not  denied  that  saoh  contracts  were  ultra  vires,  while  hold- 
ing them  not  illegal.^  Such  contracts  have  been  enforced 
under  color  of  indemnification  for  injury  to  property  or  to  the 
franchises  of  rival  companies,  fbstead  of  regarding  them  as 
bribes  for  the  procurement  of  favor.'  And  there  are  cases, 
even,  where,  although  by  reason  of  the  abandonment  of  the 
enterprise,  no  injury  was  ever  sustained,  the  contracts  to  quiet 
opposition  have  been  enforced.*  A  later  case,  however,  says 
of  the  leading  cases  cited  in  support  of  the  above  doctrine, 
and  other  similar  cases  following  them,  that  although  distin- 
guishable from  the  case  at  bar,  they  were  unsupported  in 
principle.*  And  where  the  price  for  property  was  so  grossly 
excessive  as  to  be  patently  a  bribe  the  contract  wais  declared 
ultra  vires  and  specific  performance  denied.*  An  existing 
company  may  contract  to  purchase  land  for  construction  after 
it  obtains  an  act  enabling  it  to  build  a  new  line,  and  whether 
the  land  is  needed  or  not  the  contract  may  be  enforced.^  In 
America  there  has  been  but  little  litigation  involving  the 
validity  of  contracts  to  quiet  opposition.    In  New  Hampshire 

^Gage  V,  Newmarket  Ry.  Co.,  18  Q,   B.   457;  Porcher  v,   Gko^er,  8 

Q.  B.  467;  Preston  v.  Liverpool  te.  C.  B.  461. 

Ry.  Ck>.,  6  H.  L.  Cas.  606;  ScottiBh  ^  Brand   v.  Crowley,  6  Ex.  622; 

N.  £.  Ry.  Ck>.  v.  Stewart,  3  Maoq.  Shrewsbury  &  B.  Ry.  Co.  v,  London 

382.  &  N.  W.  Ry.  Co.,  8  Macn.  &  G.  70; 

^Even  when  the  land-owner,  whode  Hawkes  t;.  Eastern  Counties  Ry.  Co., 
opposition  has  been  bought  off,  is  a  8  De  Gex  &  S.  814. 
member  of  parliament,  unless  it  may  •  Caledonian  &c.  Ry.  Co.  v.  Trust- 
be   shown   that   the  payment  was  eee,  2  Macq.  891;  s.  a  89  Law  R 
made  for  the  purpose  of  influencing  Eq.  28. 

his  vote.  Preston  v,  Liverpool  &c.  •  Preston  v.  Liverpool  te.  Ry.  Co., 
Ry.  Co.,  5  H.  L.  Cas.  606;  Edwards  6  H.  L.  Gas.  606. 
V,  Grand  Junction  Ry.  Co.,  1  Mylne  '  Eastern  Counties  Ry.  Co.  r. 
&  C.  650;  Stanley  v.  Chester  &c.  Ry.  Hawkes,  5  H.  L.  Cas,  831 ;  Taylor  v, 
Co.,  8  Mylne  &  C.  778;  Simpson  v.  Chichester  &c.  Ry.  Co.,  L.  R.  4  H. 
Howden,  9  Clark  &  F.  61 ;  Shrews-  L.  628.  Such  a  contract  may  be  en- 
bury  V.  N.  Staffordshire  Ry.  Co.,  forced  after  the  compulsory  powers 
35  L.  J.  Ch.  166;  Petre  v.  Eastern  of  the  company  have  terminated,  as 
Counties  Ry.  Co.,  1  Nic.  H.  &  C.  462;  it  is  ahready  in  equity  the  owner  of 
Eastern  Counties  Ry.  Co.  v.  Hawkes,  the  land.  Webb  v.  Liverpool  &c 
5  H.  L.  Cas.  881.  Ry.  Co.,  6  H.  L.  Caa.  606. 

'Gage  V,  Newmarket  Ry.  Co.,  18 
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the  rule  has  been  laid  down  that  a  contract,  by  which  indem- 
nity is  guarantied  to*  a  property  holder,  who  merely  for  the 
protection  of  his  private  interest  is  opposing  the  bill  in  the 
legislature,  is  valid  and  may  be  enforced,  unless  it  be  shown 
that  the  legislature  was  misled  and  thereby  induced  to  pass 
the  act,  when  otherwise  it  would  not  have  done  so.^ 

§  270.  Promoters'  liability  on  failure  of  scheme. —  If  per- 
sons set  a  scheme  afoot  and  assume  to  be  its  promoters,  all 
expenses  incurred  before  the  scheme  is  in  actual  operation 
must  be  borne  by  them  in  the  first  instance  and  not  by  those 
who  advance  them  money  on  the  faith  of  its  going  on.* 
Those  who  purchase  shares  in  a  company  which  never  goes 
on,  have  paid  their  money  upon  a  consideration  which  has 
failed,  and  may  recover  it  at  law,*  or  in  equity,*  as  money  had 
and  received.*  Where  an  attempted  organization  of  a  steam- 
ship company  does  not  become  a  corporation  de  jure  and 
can  not  legally  issue  stock,  the  issue  of  stock  by  it  will  not 
alone  make  the  directors  liable  for  a  fraudulent  conspiracy 
to  issue  worthless  stock.  Nor  can  an  intent  to  deceive  be 
inferred  from  this  circumstance  and  the  fact  that  the  nomi- 
nal capital  largely  exceeds  the  actual.^  But  the  promoters 
are  not  personally  liable  if  the  money  has  been  honestly  ap- 
plied to  the  expenses  of  promotion  with  the  consent  or  acquies- 
cence of  the  subscriber.*^  If  not  so  applied,  however,  the 
whole  amount  paid  in  to  the  promoters  may  be  recovered  back 
from  any  of  them.'    Recovery  must  be  in  equity  if  there  is  an 

iBeaoh  on  Railways,  §20;  Law  v.  VoHans  v.  Fletcher,  l.Ez.  20;  WiU- 

Gonneoticat  &  P.  Ry.  Co.,  46  N.  H.  iatns  v.  Salmond,  2  E^ay  &  J.  463; 

284 ;  8.  o.  45  N.  H.  870.  Chaplin  v.  Clarke,  4  Ex.  402. 

2  Nockells  V,  Crosby.  (1825)  8  Barn.  «  Nelson  v.  Luling,  (1875)  63  N.  Y. 

&  C.  814,  8^;  Wallstab  V.  Spottis-  646. 

woode»  (1846)  15  Meee.   Sc  W.  501,  7  Garwood  v.  Ede,  17  L.  J.  Ex.  29 ; 

516.  1  Ex.  264;  Clement  v.  Todd,  1  Ex. 

s  Nockells  V,  Crosby,  (1825)  8  Barn.  268;  Watts  v,  Salter,  10  C.  B.  476; 

&C.  814,  828.  Aldham  u   Brown,  7  El.  &  B.  164; 

4  Grand  Trunk  R  Co.  v.  Brodie,  9  Londesborough  v,  Mowatt,  28  L.  J. 

Hare,  822.  Q.  B.  88.  177 ;  s.  a  4  El.  &  B.  1 ;  In  re 

»  Afthpitel  V.  Sercombe,  5  Ex.  147 ;  Dover,  D.  &  C.  P.  Ry.  Co.,  4  De Gex, 

Ward   V.   Londesborough,  12  C.  B,  M.   &  G.  411;  Millett  v.  Brown,  27 

254 ;  Colt  V.  Woolaston,  2  P.  Wms.  L.  J.  Ex.  256 ;  s.  0.  2  Hurl.  &  N.  887. 

158 ;  WilliamB  v.  Page,  24  Beav.  654 ;  ^  Wallstab    v,    Spottiswoode,    15 
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account  to  be  taken  and  the  bill  may  be  brought  in  the  name 
and  on  behalf  of  all  the  depositors.^  Otherwise  he  can  main- 
tain an  action  only  in  his  own  name,'  unless  fraud  is  alleged.' 
Although  his  name  appears  upon  the  prospectus  as  chair- 
man, a  promoter  who  was  not  a  party  to  the  proceedings 
resulting  in  applications  for  shares,  can  not  be  held  liable.^ 
Where  suit  is  brought  for  the  breach  of  a  contract  with  the 
promoters,  by  the  members  composing  the  projected  corpora- 
tion, plaintiffs  are  not  limited  to  the  damages  they  themselves 
have  suffered,  independently  of  their  membership  of  the  as- 
sociation, but  may  recover  damages  suffered  by  the  new  or- 
ganization in  being  unable  to  carry  on  a  profitable  business  on 
account  of  defendants'  failure  to  perform  the  contract.*  Where 
a  corporation  is  in  every  respect  duly  organized  except  that 
its  articles  are  not  filed  in  the  secretary  of  State's  office,  which 
the  law  requires  to  be  done,  enacting  that  the  corporate  ex- 
istence shall  date  from  such  filing,  a  note  signed  by  the 
directors  as  such  will  bind  them  personally  and  not  the  corpo- 
ration.* The  managers  of  an  association  supposed  by  its  mem- 
bers to  have  been  duly  incorporated,  in  pursuance  of  authority 
given  by  their  associates,  made  expenditures  and  incurred 
liabilities  on  behalf  of  the  supposed  corporation.  But  owing 
to  failure  to  file  the  necessary  certificate  it  had  never  become 
a  corporation  and  therefore  the  managing  members  became 
personally  liable  to  pay  all  debts.  And  it  was  held  that  their 
associates  were  bound  to  share  the  loss  with  them  in  proportion 
to  the  stock  subscribed,  even  though  such  stock  had  been  fully 
paid  up  or  double  liability  had  been  paid  as  in  corporations.^ 

§271.  Liability  of  directors  and  promoters  for  false  pros- 
pectuses —  Tlie  English  Act  of  1890. — A  recent  English  stat- 
ute to  be  cited  as  the  "Directors  Liability  Act  of  1890," 

Mees.  &  W.  501 ;  Moore  v.  Garwood,  >  Cridland  v.  De  Mauley,  1  De  Gex 

19  L.  J.  Ex.  15 ;  Ashpitel  v.  Ser-  A  S.  459. 

combe,  19  L.  J.  Ex.  82.  <  Burnside  v.  DoyraU,  19  L.  J.  Ex. 

» Apperly  v.  Page,  1  PhUl.  Ch.  779 ;  46. 

s.  o.  16  L.  J.  Ch.  100.  » Abbott  v.  Hapgood,  (Mass.  1890) 

3  Ship  V.  GroBskUl,  10  Eq.  Cas.  Abr.  22  N.  E.  Rep.  907. 

78 ;  Stewart  v.   AustiD,  8  Eq.  Cas.  *  Hurt  v.  Salisbory,  (1874)  66  Ma 

Abr.  299;  Denton  v.  Macniel,  2  Eq.  810. 

Cas.  Abr.  352;  Moeely  v.   Cressey's  ?  Richardson  v.  Pitts,  (1879)  71  Mo- 

Co.,  1  Eq.  Cas.  Abr.  405.  128. 
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amends  the  law  relating  to  the  liability  of  directors  and  others 
for  statements  in  prospectuses  and  other  docaments  soliciting 
applications  for  shares  or  debentares.  This  act  is  construed 
as  one  with  the  Companies  Acts  of  1862  to  1890.^  Its  pro- 
visions are  that  where  after  the  passing  of  this  act  a  pros- 
pectus or  notice  invites  persons  to  subscribe  for  shares  in  or 
debentures  or  debenture  stock  of  a  company,  every  person 
who  is  a  director  of  the  company  at  the  time  of  the  issue  of 
the  prospectus  or  notice,  and  every  person  who,  having  au- 
thorized such  naming  of  him,  is  named  in  the  prospectus  or 
notice  as  a  director  of  the  company  or  as  having  agreed 
to  become  a  director  of  the  company  either  immediately 
or  after  an  interval  of  time,  and  every  promoter  of  the  com- 
pany,* and  every  person  who  has  authorized  the  issue  of 
the  prospectus  or  notice,  shall  be  liable  to  pay  compensa- 
tion to  all  persons  who  shall  subscribe  for  any  shares,  debent- 
ures, or  debenture  stock  on  the  faith  of  such  prospectus  or 
notice  for  the  loss  or  damage  they  may  have  sustained  by 
reason  of  any  untrue  statement  in  the  prospectus  or  notice,  or 
in  any  report  or  memorandum  appearing  on  the  face  thereof, 
or  by  reference  incorporated  therein  or  issued  therewith,  un- 
less it  is  proved  —  {a)  With  respect  to  every  such  untrue  state- 
ment not  purporting  to  be  made  on  the  authority  of  an  expert,' 
or  of  a  public  ofScial  document  or  statement,  that  he  had 
reasonable  ground  to  believe,  and  did,  up  to  the  time  of  the 
allotment  of  the  shares,  debentures,  or  debenture  stock,  as 
the  case  may  be,  believe  that  the  statement  was  true;  and 
{b)  With  respect  to  every  such  untrue  statement  purporting  to 
be  a  statement  by  or  contained  in  what  purports  to  be  a  copy 
of  or  extract  from  a  report  or  valuation  of  an  engineer,  valuer, 
accountant,  or  other  expert,  that  it  fairly  represented  the  state- 
ment made  by  such  engineer,  valuer,  accountant,  or  other  expert, 

1  Direotors  Liability  Act  of  1890,  capacity  for  persons  engaged  in  pro- 

iS8  &  54  Via  ch«  64,  g§  1  and  2.  curing  the  formation  of  the  com- 

>''A   promoter    in    this    section  pany.**    Directors  Liability  Act  of 

means  a  promoter  who  was  a  party  1890, 68  <S;  64  Vic.  ch.  64,  g  8,  sabsec.  2. 

to  the  preparation  of  the  prospectus  ^**ln  this  section  the  word  *  expert ' 

or  notice,  or  of  the  portion  thereof  includes  any  person  whose  profession 

containing  such  untrue  statement,  gives  authority  to  a  statement  made 

hat  shall  not  include  any  person  by  by  him.'*    Directors  Liability  Act  of 

ceason  of  his  acting  in  a  professional  1S90,  §  8,  subsec  4. 
29 
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OT  was  a  correct  and  fair  copy  of  or  extract  froin  the  report  of 
valuation.  Provided  always,  that  notwithstanding  that  such 
untroe  statement  fairly  represented  the  statement  made  by  sach 
engineer,  vainer,  accountant,  or  other  expert,  or  was  a  correct 
and  fair  copy  of  an  extract  from  the  report  or  valuation,  sach 
director,  person  named,  promoter,  or  other  person,  who  aQtbo^ 
ized  the  issue  of  the  prospectus  or  notice  as  aforesaid,  shall  be 
liable  to  pay  compensation  as  aforesaid  if  it  be  proved  that  he 
bad  no  reasonable  ground  to  believe  that  the  person  making 
the  statement,  report  or  valuation  was  competent  to  make  it; 
and  (c)  With  respect  to  every  such  untrue  statement  purport- 
ing to  be  a  statement  made  by  an  official  person  or  contained 
in  what  purports  to  be  a  copy  of  or  extract  from  a  public  offi- 
cial document,  that  it  was  a  correct  and  fair  representation  of 
such  statement  or  copy  of  or  extract  from  such  document; — Or 
unless  it  is  proved  that  having  consented  to  become  a  director 
of  the  company  he  withdrew  his  consent  before  the  issue  of  the 
prospectus  or  notice,  and  that  the  prospectus  or  notice  was  issued 
without  his  authority  or  consent,  or  that  the  prospectus  or 
notice  was  issued  without  his  knowledge  or  consent,  and  that 
on  becoming  aware  of  its  issue  he  forthwith  gave  reasonable 
public  notice  that  it  was  so  issued  without  his  knowledge  or 
consent,  or  that  after  the  issue  of  such  prospectus  or  notice 
and  before  allotment  thereunder,  he,  on  becoming  aware  of 
any  untrue  statement  therein,  withdrew  his  consent  thereto, 
and  caused  reasonable  public  notice  of  such  withdrawal,  and 
of  the  reason  therefor,  to  be  given.  Where  any  company 
existing  at  the  passing  of  this  act,  which  has  issued  shares  or 
debentures,  shall  be  desirous  of  obtaining  further  capital  by 
subscriptions  for  shares  or  debentures,  and  for  that  purpose 
shall  issue  a  prospectus  or  notice,  no  director  of  such  company 
shall  be  liable  in  respect  of  any  statement  therein,  unless 
be  shall  have  authorized  the  issue  of  such  prospectus  or  notice, 
or  have  adopted  or  ratified  the  same.^  Where  any  such  pros^ 
pectus  or  notice  as  aforesaid  contains  the  name  of  a  person  as 
a  director  of  a  company,  or  as  having  agreed  to  become  a 
director  thereof,  and  such  person  has  not  consented  to  become 
a  director,  or  has  withdrawn  his  consent  before  the  issue  of 
Bttch  prospectus  or  notice,  and  has  not  authorized  or  consented 

1  Directors  Liability  Act  of  1890,  58  &  54  Vic  ch,  04,  §  8. 
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to  the  issne  thereof,  the  directors  of  the  company,  except  any 
without  whose  kno^Vledge  or  consent  the  prospectus  or  notice 
was  issued,  and  any  other  person  who  authorized  the  issue  of 
such  prospectus  or  notice,  shall  be  liable  to  indemnify  the 
person  named  as  a  director  of  the  company,  or  as  having 
agreed  to  become  a  director  thereof  as  aforesaid,  against  all 
damages,  costs,  charges,  and  expenses  to  which  he  may  be 
made  liable  by  reason  of  his  name  having  been  inserted  in  the 
prospectus  or  notice,  or  in  defending  himself  against  any  ac- 
tion or  legal  proceedings  brought  against  him  in  respect 
thereof.*  Every  person  who  by  reason  of  his  being  a  director, 
or  named  as  a  director  or  as  having  agreed  to  become  a  di- 
rector, or  of  his  having  authorized  the  issue  of  the  prospectus 
or  notice,  has  become  liable  to  make  any  payment  under  the 
provisions  of  this  act,  shall  be  entitled  to  recover  contribution, 
as  in  oases  of  contract,  from  any  other  person  who,  if  sued  sep- 
arately, would  have  been  liable  to  make  the  same  payment.' 

1  Directors  Liability  Act  of  1890,  reversal  and  reaiBrinanoe  of  Berry 

58  &  54  Vic  ch.  64,  g  4.  v.  Peek,  L.  R.  14  App.  Gas.  887;  8.  a 

^  Directors  Liability  Act  of  1890,  6  By.  &  Corp.  L.  J.  800  and  428;  s.  a 

58&54Viach.64,g6.    This  statute  8  Ry.  &  Corp.  K  J. Kl.    See  Bower's 

owes  its  origin  to  the  disapprobation  Directors    Liability  Act,  (London, 

of  the  Tftigimh  pablic  of  the  decision,  1890.) 
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§  272.  Introductory.  —  The  powers  conferred  by  the  char- 
ter of  a  corporation  apon  the  body  of  incorporators  and 
board  of  directors,  respectively,  can  be  exercised  by  them  only 
when  duly  convened  in  a  corporate  meeting.  And  where  an 
alleged  corporate  act  rests  upon  the  assent  of  a  majority  of 
the  members,  expressed,  not  in  a  corporate  meeting,  but  gi?en 
by  each  one  separately  and  at  dififerent  times,  and  evidenced, 
not  by  the  minutes  of  their  corporate  proceedings,  but  by  a 
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separate  paper  in  the  possession  of  a  committee,  it  is  a  nullity.' 
This  is  the  rule  not  only  as  to  the  corporators  themselves,  but 

iDuke  V,  Markham,  (N.  G.  1890)  pointed,  the  subscriberB  of  the  mem- 
10  S.  E.  Rep.  1017,  where  it  was  held  orlindam  of  association  shall  be 
that  a  mortgage  so  executed  is  not  a  deemed  to  be  directors.  Two  only 
ooTpoTSite  act,  and  that  even  the  use  of  the  subscribers  of  the  memoran- 
by  the  company  of  money  raised  by  dum  had,  in  the  first  instance,  pur- 
a  mortgage  so  authorized  would  not  ported  to  appoint  directors,  but  the 
of  itself  be  a  ratification.  If  the  directors  so  appointed  had  resigned, 
company  ratify  the  mortgage,  it  and  on  the  37th  of  July,  1888,  the 
would  not  validate  it  as  to  other  seven  subscribers  of  the  memoran- 
creditors,  if  the  mortgage  is  invalid  dum,  by  a  document  in  writing, 
when  registered.  Peiroe  v.  New  signed  by  them  all,  appointed  four 
Orleans  Build.  Co.,  (1886)  9  La.  897,  persons  to  be  directors.  On  the  9d 
404,  where  the  court  said :  "  We  can  of  August  those  four  persons  held  a 
not  see  in  this  any  legal  evidence  of  meeting  and  resolved  that  two  dl- 
theconsentof  the  corporation,  either  rectors  should  form  a  quorum  to 
according  to  its  charter  or  the  gen-  conduct  the  business  of  the  company, 
eral  principles  of  law."  Finley  Stove  At  the  first  general  meeting  of  the 
&C.  Go.  V,  Kurtz,  (1876)  84  Mich.  89;  company,  held  on  the  20th  of  Au- 
Commonwealth  v.  CuUen,  (1850)  18  gust,  three  of  those  four  directors 
Pa.  St.  133;  s.  a  53  Am.  Dtsc.  450.  were  authorized  and  requested  to 
Even  though  all  the  capital  stock  continue  to  act  as  directors  for  the 
should  be  acquired  by  one  person,  present.  Two  of  these  directors  sub- 
he  does  not  thereby  become  the  cor-  sequently  allotted  to  K.  the  shares  in 
poration.  Button  v.  Hoffman,  (1884)  question,  and  K.  had  paid  money  in 
61  Wis.  20.  Contra,  Swift  v.  Smith,  respect  of  such  shares.  On  the  24th 
(1886)  65  Md.  428,  per  Irving,  J.;  of  November,  1888,  the  company 
8.  a  34  Alb.  L.  J.  267.  But  see  In  was  ordered  to  be  wound-up.  At 
re  Great  Northern  Salt  &  Chemical  that  time  K.  was  on  the  register  of 
Works  Co.,  {Ch.  Div.  1890)  7  Ry.  &  shareholders  as  the  hoider  of  500 
L.  J.  157,  a  case  arising  under  the  En-  shares.  It  appeared  that  the  doc- 
glish  Ck>mpanies  Act  of  1862,  25  &  ument  of  the  27th  of  July,  1888,  had 
26  Vic.  ch.  89,  being  an  application  not  been  signed  at  any  meeting  of 
to  fix  K.  upon  the  list  of  contributo-  the  subscribers  of  the  memorandum, 
riee  of  a  company  in  liquidation,  in  and  it  was  contended  on  behalf  of 
respect  of  500  shares.  He  objected  K.  that  it  was  therefore  an  invalid 
on  the  ground  that  there  had  never  appointment  of  directors,  and  the 
been  any  valid  allotment  to  him  of  persons  who  had  made  the  allotment 
the  shares  in  question.  The  company  were  not  legally  directors,  as  the 
was  formed  in  April,  1888,  under  subscribers,  to  exercise  the  powers 
Table  A  to  the  act  of  1862,  which  given  by  art  52,  ought  to  have 
provides  (art.  52)  that  the  number  met  together  in  the  same  way  as 
of  the  directors,  and  the  names  of  directors  are  required  by  art.  66  to 
the  first  directors,  shall  be  deter-  meet  together  for  the  dispatch  of 
mined  by  the  subscribers  of  the  business.  It  was  held  that  art.  52  re- 
memorandum  of  association;  and  quired  that  the  subscribers  should  . 
(art.  53)  that  until  directors  are  ap-  "determine,'*    and   if   it  could  be 


^ 
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al90  as  to  their  trustees  or  directors.^  The  directors  can  law- 
fully act  only  when  duly  convened  as  a  board.'  This  is  the 
law  even  where  the  act  by  which  the  company  derived  its  cor- 
porate existence  makes  no  provision  for  the  manner  in  which 
the  corporators  are  to  be  convoked  or  how  they  are  to  vote.' 
Where  the  organic  law  of  the  body  is  silent  on  these  points  its 
proceedings  and  the  validity  of  acts  done  in  its  name  most  be 
■judged  according  to  the  principles  of  law  apphcable  to  corpo- 
rations in  general  as  above  set  forth,  and  such  by-laws  as  may 
have  been  adopted  for  the  regulation  of  its  conduct.^  So  that, 
unless  the  contrary  be  provided  by  statute  or  charter,  there 
are  but  two  ways  in  which  a  corporation  as  such  can  act, 

fhown  in  any  way  that  they  had  de«  6G  N.  Y.  252.    In  England  it  ib  eo- 

termined,  the  directors  upon  whom  acted  that  at  the  first  meeting  of 

they  had  determined  would  be  val-  directors  held  after  the  passing  of 

idly  appointed,  although   such  de-  the  special  act  of  incorporation,  and 

termination    was   not   reached    at  at  the  first  meeting  of  the  directora 

any  meeting;  and  in    the  present,  held  after  each  annual  appointment 

case   the    directors   had   been   ap-  of  directors,  the  directors  present  at 

pointed,  and  the  allotment   made  such  meeting  shall  choose  one  of  the 

by  them   was    valid.     Hallows  v.  directors  to  act  as  chairman  of  the 

Fernie,  15  L.  T.  Rep.  N.  S.  602;  L,  directors  for  the  year  following  such 

Bep.  8  £q.  620,  followed.    D^Arcy  choice,  and  shall  also,  if  they  think 

V.   Tamar  &c.   Railway   Company,  fit,  choose  another  director  to  act  as 

L.  R.  2  Ebc.  158,  distinguished.    C/.  deputy  chairman  for  the  same  pe- 

Granger  v.  Grubb,  (1870)   7  Fhila.  riod ;  and  if  the  chairman  or  deputy 

850;  Graham  v,  Boston  &o,  R.  Co.,  chairman  die  or  resign,  or  cease  to 

(1886)  118  U.  S.  161.  be  a  director,  or  otherwise  become 

^Buttrick  v.  Nashua  &o,  R.  Co.,  disqualified  to  act,  the  directors  pres- 

(1882)  62  N.  H.  413;  B.  0.  18  Am.  St.  ent  at  the  meeting  next  after  the  oo- 

Rep.  578.  currence  of  the  vacancy  shaU  choose 

*  Gaahwiler  v.  Willis,  (1867)  88  Cal.  some  other  of  the  directors  to  fill  suoh 
11 ;  People's  Bank  v,  St.  Anthony's  vacancy ;  and  every  such  chairman 
R.  C.  Church,  39  Hun,  408,  where  a  or  deputy  chairman  so  elected  as  last 
majority  of  the  trustees  of  a  Romish  aforesaid  shaU  continue  in  office  so 
church  attempted  to  bind  the  church  long  only  as  the  person  in  whose 
upon  notes  executed  without  a  meet-  stead  he  may  be  so  elected  would 
ing  of  the  board.  Cf,  Granger  v,  been  entitled  to  continue  if  such 
Grubb,  (1870)  7  Phila.  850.  death,  resignation,  removal  or  dis- 

*  Pierce  v.  New  Orleans  Build,  qualification  had  not  happened.  8 
Assoc.,  (1836)  9  La.  397.  Vic.  ch.  16,  §93.    If  at  any  meeting 

*  Pierce  v.  New  Orleans  Build,  of  the  directora  neither  the  chairman 
Assoa,  (1886)  9  La.  897;  People  v.  nor  deputy  chairman  be  present  the 
Albany  &c.  R.  Co.,  (1869)  55  Barb,  directors  present  shaU  choose  some 
814.  Of.  Oaw  t7.  Easterly,  (1873)  54  one  of  their  number  to  be  chairmaa 
K.  Y.  679 ;  Easterly  v.  Barber,  (1875)  of  such  meeting.    8  Via  ch.  16,  §91 
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to  wit,  either  through  its  president  and  directors,  or  at  a 
meeting  of  the  stockholders  daly  convoked  and  conducted  in 
conformity  with  the  general  rules  governing  corporate  meet- 
ings, or  the  special  by-laws  supplementary  thereto.^  Any 
material  departure  therefrom  destroys  the  validity  of  the  pro- 
ceedings so  taken.  Unless,  of  course,  provision  be  made  for 
suspension  of  the  rules.'  It  has  been  held  in  Colorado,  how- 
ever, that  where  claims  against  a  corporation  are  approved 
by  a  majority  of  the  board  of  directors,  acting  separately,  in 
accordance  with  a  customary  usage,  the  approval  is  sufficient, 
there  being  no  law  or  by-law  restricting  the  directors  to  a 
different  mode.' 

§  273.  Called  or  special  meetings. —  Provisions  for  calling 
special  meetings  found  in  the  charter  or  by-laws  of  the  com- 
panies or  in  the  statutes  of  the  incorporating  States,  generally 
make  it  obligatory  upon  the  directors  or  some  specified  cor- 
porate officer  to  issue  a  call  upon  the  demand  of  a  certain 
number  of  members  or  of  shareholders  owning  a  certain  per- 
centage* of  the  capital  stock.^  While  as  a  general  rule  it 
should  appear  in  the  notice  that  the  meeting  has  been  sum- 
moned by  the  proper  official,* — the  board  of  directors,*  or 
the  general  agent  of  the  company,^  and  while  the  provisions 
of  the  statute  or  by-laws  relating  to  the  calling  of  special 
meetings,  must  be  complied  with  in  every  particular,  *  yet 

1  Pierce  v.  New  Orleans  Build,  meeting  caUed  by  the  eeoretary  was 
Assoc.,  (1836)  9  La.  397.  illegal,  the  code  prescribing  that  the 

2  Pierce   v.   New  Orleans  Build,    directors  should  issue  the  caU. 
Assoc.,  (1836)  9  La.  897.  ^stebbins   a     Herritt,   (1852)    10 

*Longmont  Supply  Ditch  Co.  v.  Gush.  27. 

Coffman,  (1888)  11  Ck>Io.  651.  SReUly  v.  Oglebay,  (1884)  26  W. 

«8  Vic.  ch.  16,  §  70;  W.  Va.  Oode,  Va.  36,  where  it  was  held  under  the 

oh.  53,  §  41.  West  Virginia  Ck>de,  ch.  68,  g  41, 

*  Stevens  v,  Eden  Meeting  House  providing  that  "a  general  meeting 

Soc,  (1839)  12  Vt.  688 ;  State  v.  Pet-  of  the  stockholders  may  be  called  at 

tineli,  (1875)   10  Nev.  141 ;  Johnson  any  time  by  the  board  of  directoru, 

V.  Jones,  (1872)  23  N.  J.  £q.  216;  or  by  any  number  of  stockholders, 

Congregational  Soc.  v.  Sperry«  (1834)  holding  together  at  least  one  tenth 

10  Conn.    200;    Evans   v.   Osgood,  of  the  capital,"  that  a  call  by  the 

il841)  18  Me.  218;  Aug.  &  Ames,  secretary  simply   on   authority    of 

Corp.  491.  stockholders  holding  one  tenth  of 

6ReiUy  v.  Oglebay,  (1884)  25  W.  the  capital  was  invalid  and  all  pro- 

Va.  86,  decided  under  W.  Va.  Code,  ceedings  thereunder  lUegaL 
ch.  63,  §  41,  and  holding  that   a 
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there  are  circumstances  under  which  a  meeting  may  be  other- 
wise lawfully  assembled.^  If  the  directors  fail  to  call  the 
meeting  when  required  or  send  out  insufficient  notices  thereof, 
the  members  may  call  a  meeting  themselves.'  Especial  care 
is  to  be  observed  in  respect  of  the  notifications  sent  to  mem- 
bers and  stockholders.  The  same  is  true  in  calling  special 
meetings  of  governing  corporate  bodies,  such  as  boards  of 
trustees  or  directors,  undue  haste  and  irregularity  respecting 
notification  being  fatal  to  the  legality  of  the  proceedings.* 
The  notification  should  set  forth  in  a  general  way  the  nature 
of  the  business  to  be  transacted  at  the  special  meeting,  and 
actio'n  taken  upon  matters  not  mentioned  in  the  notice  is  in- 
valid.^ Where,  however,  the  minutes  recite  that  a  meeting 
was  '^  called  for  the  purpose  "  of  transacting  a  certain  piece  of 
business,  it  will  be  presumed  until  the  contrary  is  proven  that 
the  purpose  was  specified  in  the  call.*  The  presumption 
omnia  rite  acta  covers  a  multitude  of  sins  in  such  cases,  and 
throws  the  burden  on  those  who  would  deny  the  regularity 
of  a  meeting  for  want  of  due  notice,  to  establish  it  by  proof.* 
And  in  the  absence  of  fraud  or  conspiracy  irregularities  in  the 
calling  of  special  meetings  may  be  cured  by  the  reading  and 
approval  of  the  minutes  at  a  subsequent  meeting  properly 
called.^ 

§  274.  Qnaliflcations  of  voters  —  (a)  In  general. —  In  com- 
panies and  associations  not  having  capital  stock  the  qualifica- 
tions of  voters  at  corporate  meetings  are  generally  prescribed 

iNewoombv.  Reed,  (186S)  12  Allen,  Tamar  &c.  By.  Ck>.  Lb  R.  2  Ex.  158; 

862;  Citizens*  Mutual  F.  In&  Co.  v.  8  Vic.  ob.  16,  §  69;  Doyle  v.  Mizner» 

Sortwell,  (1864)  8  Allen,  217;  Judah  42  Mich.  882;  Kersey  OU  Ca  v,  Oa- 

V.  American  Live  Stock    Ins.  Co.,  creek  &c.  R«  Ca,  12  Phila.  874;  Pike 

(1868)  4  Ind.  888;   Chamberlain   v.  Co.  v.  Rowland,  04  Pa.  St.  288;  SUte 

Painesville  &c.  R.  Co.,  (1864)  16  Ohio  v.  Ferguson,  81  N.  J.  107;  Farwell 

St.  226.  V.  Houghton  Copper  Works,  (1881)  S 

s  8  Vic.  ch.  16,  g  70 ;  Isle  of  Wight  Fed.   Rep.  66 ;  Harding  v.  Vande- 

Ry.  Co.  V.  Tahourdin,  25  Ch.  Div.  water,,  (1870)  40  CaL  77. 

320;  Browne  &  Theobald's  Ry.  Law,  «  Chase  v.  Tuttle,  (1887)  55  Oonn. 

98.     C/.  W.  Va.  Code.  ch.  68,  §  41.  465 ;  B.  c.  8  Am.  St  Rep.  64,  66. 

» State  V.  Smith,  (1887)  16  Oregon,  « Sargent  t;.    Webster,    (1847)   18 

98.  Met.  504;  8.  a  46  Am.  Dev\  743. 

*  Isle  of  Wight  Ry.  Co.  v.  Tahour-  '  County  Court  v.    Baltimore  ft 

din,  26  Ch.   Div.  820;    D'Arcy   v.  O.  R.  Ca,  (1888)  85  Fed.  Rep.  161. 
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by  the  by-laws  of  the  organization.  It  is  not  every  "  member  " 
of  such  associations  that  is  entitled  to  participate  in  its  corpo- 
rate meetings.^  There  are  but  few  examples,  however,  of  com- 
panies having  capital  stock  where  any  other  qualification  than 
the  honajtde  ownership  of  shares  and  registration  for  a  certain 
number  of  days  prior  to  the  corporate  meeting,  is  required  of 
persons  offering  to  take  part  therein,'  the  right  to  vote  at  cor- 
porate meetings  being  incident  to  the  ownership  of  shares 
both  by  natural  persons,*  and  by  other  companies  or  corpora- 
tions, municipal  or  private.'  And  this  right  is  not  to  be  im- 
paired by  any  by-law  of  the  corporation.'  But  a  railroad 
company,  in  issuing  certificates  of  preferred  stock,  can  stipu- 
late that  the  holders  shall  not  have  or  exercise  the  right  to 
vote  at  any  meeting  of  the  holders  of  the  capital  stock  of  the 
company.*  The  best  evidence  of  ownership  is  the  registration 
of  the  stockholder  upon  the  corporate  books.^ 

1  See  cases  cited  supra,  p.  128,  n.  1.  name  stands  first  in  the  register  of 

Qf'  §§^1*  80  and  81,  supra.  shareholders  as  one  of  the  holders  of 

s  See,  for  example,  the  New  York  such  share  shall,  for  the  purpose  of 

Qeneral  Incorporation  Act,  N.  Y.  voting  at  any  meeting,  be  deemed 

Laws  of  1890,  ch.  564,  §§  64  e<  seg.,  the  sole  proprietor  thereof;  and  on 

and  the  General  Railway  Act,  N.  Y.  aU  occasions  the  vote  of  such  firsir 

Laws  of  1850,  ch.  140,  g  5.  named  shareholder,  either  in  person 

*  A  stockholder  is  entitled  to  vote  or  by  proxy,  shaU  be  allowed  as  the 

upon  stock  issued  by  way  of  divi-  vote  in  respect  of  such  share,  with- 

dend  as  weU  as  upon  his  original  out  proof  of  the  concurrence  of  the 

shares.    Bailey  v.  Railroad  Co.,  22  other  holders  thereof.    SVic.  ch.  16, 

WalL  604,  637.    As  to  whether  scrip  §  78.    Cf.  Hoppin  v,  Buffum,  9  R.  L 

certificates  issued  by  way  of  divi-  518;  s.  a  11  Am.  Rep.  291;  In  re  St. 

dend  can  be  voted,  see  Bailey  v.  Lawrence  Steamboat  Co.,  44  N.  J. 

Baihroad  Co.,  22  Wall.  604,  635.  But  529;  Downing  v.  Potts,  28  N.  J.  66. 

see  State  v.Hunton,  28  Vt  594,  from  »  Brewster  v.  Hartley,  (1869)    87 

which  it  would  seem  that  a  statu-  CaL   15,  24 ;  S.  a  99  Am.  Dec.  287 ; 

tory  restriction  of  the  right  to  citi-  People  v.  Kip,  4  Cow.  882,  n. ;  Rex 

zens  of  the  State  may  be  constitu-  v.  Spencer,  8  Burr.  1827. 

tionaL  «  Miller  v.  Batterman,  (Ohio,  1890) 

4  Kreiger  v.  Shelby  R.  Co.,  (1886)  24  N.  £.  Rep.  496. 

84  Ky.  66,  per  Pryor,  J.   As  to  votes  ?  Registration    as   owner   of   the 

upon    stock  held  by  partners,  see  shares  being  usually  held  conclusive 

Kenton  Furnace,  Railroad  &  Manuf.  of  the  right  to  vote  thereon.    Ex 

Co.  V,  McAlpin,  5  Fed.  Rep.  787;  paHe  Willcocks,  (1827)  7  Cow.  402; 

Hardy  u  Norfolk  Manuf.  Co.,  80  Ya.  s.  C.  17  Am.  Dec.   525 ;  Beckett  v. 

404;  Allen  v.  Hill,  16  Cal.  lia    In  Houston,  82  Ind.  898;  State  t7.  Fer- 

Bngland  if  several  persons  be  jointly  ris,  42  Ck>nn.  560,  568 ;  Yandenburgh 

entitled  to  a  share,  the  person  whose  v,  Broadway  Ry.  Ck).,  29  Hun,  848^ 


^' 


456          COBFOBATE  HSSTINGS  AND  BLBOnONS.  ]^ 

there  are  circumstances  under  which  a  meeting  ma|f^  g 

wise  lawfully  assembled.^    If  the  directors  fa^  ^  p 

meeting  when  required  or  send  out  insufficient^  %  ^  ^ 

the  members  may  call  a  meeting  themselver  ^%^  ^ 

is  to  be  observed  in  respect  of  the  notifioi^/^  ^  ^  $.,  ^ 

bers  and  stockholders.     The  same  is  tr  ^  ^  ?  0-  ^  ^ 

meetmgs  of  governmg  corporate  bodp  |  |  ^  ^  ^"  ¥ 

trustees  or  directors,  undue  haste  2Mf%%  g  §  1  "^  r-  S 
notification  being  fatal  to  the  le^|  P  |  |  ^  ?  -p  -5 
The  notification  should  set  forth  '-/  €  "<^  I  '^  J  i  !5  ^«= 


notification  should  set  forth  '-^  ^  "^  I 
of  the  business  to  be  transacted  I  ^  ^^  j  i  ^  i  i^  ^ 


?* 


the  purpose  was  spec;,  >^?  ^  *  |  ^                                    -**°<* 

omnia  rite  acta  cover>  /  ^  <  ^  .  ^l!!Kn«fl.  ^«» 

/  ^  .p  <H  ^  ^  o^  enaDiiDg  you 

throws  the  burden  '  i  -^y  ^  ^n  at  this  election,  and 

of  a  meeting  for  w^     t  ^  ^  have  not  oootracted  to  sell 

And  in  the  abser/     '  transfer  them  upon  any  condition, 

oallins*  of  snecir/'*                         '*  agreement,  or  understanding  in  re- 

°         1^      ,'/'*                    A  lean  lationtoyour  manner  of  voting  at 

approval  of  t;                   seePeo-  this   election."    N.  Y.    Rev.    Stat 

called  J           .  '              ,  where  it  is  (7th  ed.)  1369,  1370;  N.  Y.  Laws  of 

.v-aer  must  heal-  1880,  ch.  510,  §  d.    See  also  N.  Y. 

^274,              .ether  registered  or  Laws  of  1890,  ch.  564,  §  54.    Li  that 

.  V.  Smith,  15  Hun,  222.  State  any  person  offering  to  vote  as 

P^                  €,  Hill,  16  Cal.  113.     '*In  agent,  attorney  or  proxy  for  another 

tions  r  ^  where  the  right  of  voting  shaU,  if  required  by  the  inspector  of 

^y  share  or  shares  of  the  stock  election,  take  and  subscribe  an  oath 

1 J  «'*^  incorporated  company  of  this  to  the  effect  that  he  believes  that  the 

86^  ^  shaU  be  questioned,  it  shaU  be  stock  upon  which  he  offers  to  vote,  is 

f     uQ  duty  of  the  inspectors  of  the  truly  and  in  good  faith  vested  in  and 

^/actions  to    require    the   transfer  subject  to  the  control  of  the  person  in 

{x>oks  of  said  company  as  evidence  whose  name  they  stand.   N.  Y.  Laws 

ot  stock  held  in  the  said  company ;  of  1880,  ch.  510,  §  2.   And  in  Virginia 

and  aU  such  shares  as  may  appear  when  a  vote  is  offered  to  be  given 

standing  thereon  in  the  name  of  any  upon  stock  transferred  within  sixty 

person  or  persons  shaU  be  voted  on  days  before  the  meeting,  if  any  per- 

by  such  person  or  persons  directly  by  son  present  object  to  the  vote,  it  can 

themselves,  or  by  proxy,  subject  to  not  be  counted,   unless  the  stock- 

tbe  provisions  of  the  act  of  incorpo-  holder  make  oath  that  the  stock  on 

ration."    2  N.  Y.  Rev.  Stat,  (7th  which  such  vote  is  to  be  given  is  held 

ed. )  1535.    See  also  N.  Y.  Laws  of  by  him  bona  ftde.    Va.  Ckxle,  (1878) 

1890,  ch.  564,  §  54.  p.  548. 
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^^  \io^arevar^  are  made  in  the  case  of  executors,  ad- 

'^      ^  >nd  trustees.'    But  a  trustee  holding  stock  for 

^  <^g,         ^  Hself  is  not  qualified  to  vote  thereon.*    It  is 

%-  .'^ .     ^  ^^  ^^*^  ^^^  officers  of  the  company  or  per- 

b  *^<^  %.      *L  ^  ^^  ^"^^  stock  for  it  in  trust,  should  be 

<^*^^  ^                             corporate  meetings  to  influence  the 

%  ^\  *&  *^'  ^                               the  election  of  officers  and  direot- 

^  ^^  ^  rJ*.^  ^*fc5.                           ^r  an  executor  derives  his  letters 

^.^^  ^  '^  ^  ^                                        mcorporatmg  State  or  from  a 

^.        'V^       ^      ®ii.        4^1 


^. 


ajority.-^A  quorum  is 
dy  as  is  necessary  to 


.«ed  States  v.  Columbian  Ins.  Go., 

0  Cr.  C.  C.  266;  Vail  v,  H^aiilton, 

ote  (1881)  80  N.  Y.  453;  Moeseauz  v,  Urqu- 

.lanafer  hart,  19 La.  Ann. 483 ;  American RaU- 

.y's  books  is  way  Frog  Ck>.  v.  Haven,  (1869)  101 

them  to  do  so.  Mass.  898 ;  a  a  3  Am.  Bep.  377 ;  State 

.ay  &  D.  B.  N.  Ck>.,  v.  Smith,  48  Yt  266 ;  New  England 

J)  16  Atlan.  Rep.  191.  Mutual  &o.  Ins.  Oo.  v.  Phillips,  (1886) 

.(i6  infra,  §§  804,  305,  et  mpra,  141  Mass.  585;  McNeely  v.  Woodruff, 

^  68.    As  to  votes  by  trustees,  see  (1838)  18  N.  J.  852.    C/.  Taylor  v. 

farther  In  re  Barker,  (1831)6  Wend.  Miami  Exporting  Co.,  6  Ohio,  176; 

609;  In  re  North  Shore  Staten  Island  s.  a  5  Ohio,  162;  6.  O.  22  Am.  Dea 

Ferry  Co.,  (1872)  63  Barb.  656;  Ex  785;  Frazer  v.  Whatley,  2  Hem.  & 

parte  Holmes,  (1826)  5  Cow.  426;  In  M.  10. 

re  Mohawk  &  Hudson  B.  Co.,  (1838)  ^In  re  Cape  May  &  D.  B.  N.  Co., 

19  Wend.  185;  Conant  v.  Millaudon,  (N.  J.  1889)  16  Atlan.  Rep.  191,  hold- 

(1850)  5  La.  Ann.  542;  Crease  v.  Bab-  ing  that  an  executor  having  letters 

cock,  (1846)  10  Mete.  525,  545;  Brew-  of  probate  granted  at  the  testator's 

ster  V.  Hartley,  (1869)  37  Cal.  15 ;  s.  C.  domicile  is  the  holder  of  stock  within 

99  Am.  Dec.  237;  Wilson  v.  Central  the  meaning  of  Revision  of  New  Jer- 

Bridge,  (1870)  9  B.  I.  590;  Hoppin  v,  sey,  184,  §  39,  and  on  producing,  in 

Buffum,  (1870)9  R.  I.  513;  s.  a  11  another  State,  before  the  inspectors 

Am.  Rep.  291 ;  Pender  v.  Lushington,  of  an  election  for  directors,  an  ex- 

6  Ch.  Div.  70.   Cf.  Ex  parte  Holmes,  emplified  copy  of  such  letters,  is  en- 

(1826)  5  Cow.  426 ;  Stewart  v.  Ma-  titled  by  virtue  of  the  principles  of 

honey  Mining  Co.,  (1880)  54  C!al.  149.  comity  to  vote  on  stock  standing  in 

'American  Railway  Frog  Co.  v.  the  testator's  name  on  the  company's 

Haven,  (1869)  101  Mass.  398;  S.  a  8  books.   As  to  votes  by  executors  and 

Am.  Rep.  377,  holding  that  officers  administrators,  see  further,  In  r€ 

so  elected  may  be  removed  by  a  court  North  Shore  Staten  Island  Ferry  Oo.^ 

of  equity.  (1872)  63  Barb.  556;  Middlebrook  v. 

« £^  jparfe  Holmes,  (1826)  5  Cow.  Merchants'    Bank,    3    Keyes,    186; 

426;  Ex  parte  Desdoity,  1  Wend.  98;  N.  Y.  Laws  of  1848,  ch.  40,  g  17. 
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§  275.  (b)  Trustees,  exeentors,  etc. —  Trustees  for  the 
eompany  jitself. —  It  is  against  public  policy  to  permit  the 
holder  of  the  bare  legal  title,  having  no  interest  in  the  pros- 
perity of  the  enterprise,  to  participate  in  its  management^ 

a'SS;  In  re  Mohawk  &c  B.  Co.,  19        ^Thus  in  New  York,  *' every  per- 

Wend.  185;  In  re  Long  Island  B.  son  offering  to  vote  may  be  ohal- 

Co.,  19  Wend.  87 ;  8.  c.  82  Am.  Dec.  lenged  by  any  other  person  author- 

429;  N.  Y.  Rev.  Stat  ch.  18,  title  4,  ized  to  vote  at  the  same  election ;  and 

g  5 ;  McNeil  v.  Tenth  National  Bank,  to  every  person  so  challenged,  one  of 

(1871)  46  N.  Y.  825;  &  a  7  Am.  Bep.  the  inspectors  shaU  administer  the 

840;   People  v.  Bobinson,  (1888)  64  foUowing  oath:  You  do  swear  (or 

Cal.  878 ;  Moeseaux  v.  XJrquhart,  19  affirm)  that  the  shares  on  which  you 

La.  Ann.  482 ;  Savage  v.  Ball,  17  N.  now  offer  to  vote  do  not  belong  and 

J.  Bq.  142 ;  Qreenville  &c.  B.  Ca  v*  are  not  hypothecated  to  (naming  the 

Coleman,  5  Bich.  118 ;  State  v,  Leete,  corporation  for  which  the  election  is 

16  Nev.  242 ;  Pender  v,  Lushington,  held),  and  that  they  are  not  hypothe- 

6  Ch.  Div.  70 ;  Birmingham  &c.  By.  cated  or  pledged  to  any  other  corpo- 

Ca  V,  Locke,  1  Q.  B.  256;  Johnston  ration  or  person  whatever;  that  such 

V.  Jones,  (1872)  23  N.  J.  £q.  216,  228;  shares  have  not  been  transferred  to 

I>owning  v,  Botts,  28  N.  J.  66 ;  Hop-  you  for  the  purpose  of  enabling  you 

pin  V,  Buffum,  (1870)  9  B.  I.  510 ;  6.  a  to  vote  thereon  at  this  election,  and 

11  Am.  Bep.  291 ;  State  v,  Pettineli,  that  you  have  not  contracted  to  sell 

(1875)  10  Nev.  141.    Cf,  In  re  North  or  transfer  them  upon  any  condition. 

Shore  Staten  Island  Ferry  Co.,  (1872)  agreement,  or  understanding  in  re- 

68  Barb.   556 ;  Smith  v,  American  lation  to  your  manner  of  voting  at 

Coal  Co.,  7  Lans.  817.    But  see  Peo-  this    election."    N.   Y.    Bev.    Stat 

pie  V.  Devin,  17  lU.  84,  where  it  is  (7th  ed.)  1369,  1870;  N.  Y.  Laws  of 

held  that  the  true  owner  must  be  al-  1880,  ch.  510,  §2.    See  also  N.  Y. 

lowed  to  vote  whether  registered  or  Laws  of  1890,  ch.  564,  §  54.    In  that 

not.    Strong  v.  Smith,  15  Hun,  222.  State  any  person  offering  to  vote  as 

Cf.  Allen  V.  Hill,  16  Cal.  118.     '*In  agent,  attorney  or  proxy  for  another 

aU  cases  where  the  right  of  voting  shall,  if  required  by  the  inspector  of 

upon  any  share  or  shares  of  the  stock  election,  take  and  subscribe  an  oath 

of  any  incorporated  company  of  this  to  the  effect  that  he  believes  that  the 

State  shall  be  questioned,  it  shall  be  stock  upon  which  he  offers  to  vote,  is 

the  duty  of  the  inspectors  of  the  truly  and  in  good  faith  vested  in  and 

elections  to    require    the   transfer  subject  to  the  control  of  the  person  in 

books  of  said  company  as  evidence  whose  name  they  stand.   N.  Y.  Laws 

of  stock  held  in  the  said  company ;  of  1880,  ch.  510,  §  2.   And  in  Virginia 

and  aU  such  shares  as  may  appear  when  a  vote  is  offered  to  be  given 

standing  thereon  in  the  name  of  any  upon  stock  transferred  within  sixty 

person  or  persons  shall  be  voted  on  days  before  the  meeting,  if  any  pei' 

by  such  person  or  persons  directly  by  son  present  object  to  the  vote,  it  can 

themselves,  or  by  proxy,  subject  to  not  be  counted,   unless  the  stock- 

tbe  provisions  of  the  act  of  incorpo-  holder  make  oath  that  the  stock  on 

ration.*'    2  N.  Y.  Bev.  Stat,  (7th  which  such  vote  is  to  be  given  is  held 

ed.)  1535.    See  also  N.  Y.  Laws  of  by  him  bona  fide,    Va.  Coda,  (187^ 

1S90,  ch.  564,  g  54.  p.  548. 
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Exceptions,  however^  are  made  in  the  case  of  exeoators,  ad- 
ministrators ^  and  trustees.'  But  a  trustee  holding  stock  for 
the  corporation  itself  is  not  qualified  to  vote  thereon.*  It  is 
against  public  policy  that  the  officers  of  the  company  or  per- 
sons holding  shares  of  its  own  stock  for  it  in  trust,  should  be 
permitted  by  voting  at  corporate  meetings  to  influence  the 
action  taken  or  to  control  the  election  of  officers  and  direct- 
ors.^ It  is  immaterial  whether  an  executor  derives  his  letters 
of  probate  from  a  court  of  the  incorporating  State  or  from  a 
foreign  court.' 

§  276.  Of  the  qnornm  and  the  majority.^  A  quorum  is 
such  a  number  of  the  members  of  a  body  as  is  necessary  to 

1  Under  Bevision  of  New  Jersey,  United  States  v,  Ck>lumbian  Ins.  Go., 
184,  g  89,  authorizing  executors  or  8  Cr.  C.  C.  266;  Vail  v.  Hamilton, 
administrators  holding  stock  to  vote  (1881)  80  N.  Y.  453;  Mosseauz  v.  Urqu- 
as  stockholders,  no  formal  transfer  hart,  19  La.  Ann.  482;  American  Bail- 
or entry  on  the  company's  books  is  way  Frog  Co.  v.  Haven,  (1869)  101 
necessary  to  enable  them  to  do  so.  Mass.  898;  s.  O.  8  Am.  Bep.  877;  State 
In  re  Gape  May  &  D.  B.  N.  Co.,  v.  Smith,  48  Yt  266;  New  England 
(N.  J.  1889)  16  Atlan.  Bep.  191.  Mutual  &o.  Ins.  Co.  v.  PhiUips,  (1886) 

*  Vide  infra,  §§  804,  805,  et  supra,  141  Mass.  585 ;  McNeely  v.  Woodruff, 
8  68.  As  to  votes  by  trustees,  see  (1888)  18  N.  J.  852.  Cf.  Taylor  v. 
further  In  re  Barker,  (1881)6  Wend.  Miami  Exporting  Co.,  6  Ohio,  176; 
609;  Jure  North  Shore  Staten  Island  s.  a  5  Ohio,  162;  s.  a  22  Am.  Dea 
Ferry  Co.,  (1872)  68  Barb.  556;  Ex  785;  Frazer  v.  Whatley,  2  Hem.  A 
parte  Holmes,  (1826)  5  Cow.  426;  In  M.  10. 

re  Mohawk  &  Hudson  B.  Co.,  (1888)  » In  re  Cape  May  &  D.  B.  N.  Co., 

19  Wend.  185;  Cpnant  v.  Millaudon,  (N.  J.  1889)  16  Atlan.  Bep.  191,  hold- 

(1850)  5  La.  Ann.  542;  Crease  v.  Bab-  ing  that  an  executor  having  letters 

cock,  (1846)  10  Mete.  525,  545;  Brew-  of  probate  granted  at  the  testator's 

ster  V,  Hartley,  (1869)  87  Cal.  15 ;  s.  o.  domicile  is  the  holder  of  stock  within 

99  Am.  Dec.  287;  Wilson  v.  Central  the  meaning  of  Bevision  of  New  Jer- 

Bridge,  (1870)  9  B.  I.  590;  Hoppin  v.  sey,  184,  §  89,  and  on  producing,  in 

Buffum,  (1870)9  B.  I.  518;  s.  a  11  another  State,  before  the  inspectors 

Am.  Bep.  291 ;  Pender  v.  Lushington,  of  an  election  for  directors,  an  ex- 

6  Ch.  Div.  70.   Cf.  Ex  parte  Holmes,  emplified  copy  of  such  letters,  is  en- 

(1826)  5  Cow.  426;  Stewart  v.  Ma-  titled  by  virtue  of  the  principles  of 

honey  Mining  Co.,  (1880)  54  Cal.  149.  comity  to  vote  on  stock  standing  in 

'American  Bailway  Frog  Co.  v.  the  testator's  name  on  the  company's 

Haven,  (1869)  101  Mass.  898 ;  s.  a  8  books.   As  to  votes  by  executors  and 

Am.  Bep.  877,  holding  that  officers  administrators,  see   further.  In  r§ 

BO  elected  may  be  removed  by  a  court  North  Shore  Staten  Island  Ferry  Co., 

of  equity.  (1872)  68  Barb.  556;  Middlebrook  tx. 

*  Ex  parte  BxAmeB,  {1B2&)  ti  Cow,  Merchants'  Bank,  8  Keyes,  186; 
406;  Ex  parte  Desdoity,  1  Wend.  98;  N.  Y.  Laws  of  1848,  ch.  40,  g  17. 
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the  transaction  of  basiness  at  a  meeting  thereof.^  Less  than 
that  number  may  meet  and  adjourn  from  day  to  da}^  but  can 
not  bind  the  body  by  any  action  which  they  may  take.*  The 
number  of  directors  or  of  members  of  a  corporation,  necessary 
to  constitute  a  quorum  for  the  transaction  of  business  at  cor- 
porate meetings,  is  frequently  prescribed  by  the  by-laws  of 
the  company,  either  expressly  or  by  necessary  implication, 
from  such  provisions  as  that  a  majority  vote  shall  be  necessary 
to  determine  the  action  of  the  body.'  And  under  a  by-law 
directing  that  no  business  shall  be  transacted  at  any  meeting 
of  the  stockholders  unless  a  majority  of  the  stock  is  repre- 
sented, it  is  held  that  even  though  the  whole  number  of  shares 
into  which  the  capital  stock  is  divided  has  not  been  taken,  a 
majority  of  the  whole  number  must  be  represented  in  order 
to  constitute  a  quorum.^    It  is  only  necessary,  however,  even 

1  Citizens'  Mutual  &o,  Ins.  Go.  v,  case  that  shaU  be  one  of  the  objects 
ShortweUy  (1864)  8  AUen,  217 ;  In  re  of  the  meeting,  but  such  meetings 
Homer  District  ConsoL  G.  Mines,  shaU,  except  in  the  case  of  a  meet- 
Limited,  (1888)  4  Uj,  &  Corp.  L.  J.  ing  for  the  election  of  directors, 
148;  s.  a  39  Ch.  Div.  546;  Tennessee  hereinafter  mentioned,  be  held  to  be 
&  Coosa  B.  Co.  V,  East  Alabama  By.  adjoiirned  sine  die,  8  Vic.  ch.  16| 
O.,  (1883)  73  Ala.  426.  §  72. 

>  The  English  Companies  Clauses  '  Foster  v.  MuUanphy  Planing  Mill 
Act  of  1845  prescribes  that  in  order  Co.,  (1887)  92  Mo.  79;  Ellsworth 
to  constitute  a  meeting  (whether  or-  Woolen  Manuf.  Co.  v.  Faunce,  (1887) 
dinary  or  extraordinary)  there  shall  79  Me.  440.  "A  majority  of  the  di- 
be  present,  personally  or  by  proxy,  rectors  of  any  corporation  oonvened 
the  prescribed  quorum,  and  if  no  according  to  the  by-laws,  shaU  con- 
quorum  be  prescribed  then  share-  stitute  a  quorum  for  the  transaction 
holders  holding  in  the  aggregate  not  of  business."  Conn.  Qen.  Stat.  279, 
less  than  one  twentieth  of  the  capital  §  12.  The  provision  of  Conn.  Sesa. 
of  the  company,  and  being  in  num-  Laws  of  1885,  p.  493,  that  the  assign- 
her  not  less  than  one  for  every  five  ment  of  any  corporation  may  be 
hundred  pounds  of  such  required  made  by  the  directors  in  legal  meet- 
proportion  of  capital,  unless  such  ing  caUed  for  that  purpose  does  not 
number  would  be  more  than  twenty,  change  this  rule  as  to  a  quorum, 
in  which  case  twenty  shareholders,  ''  There  can  be  no  doubt  that  a  raa- 
holdlng  not  less  than  one  twentieth  jority  of  the  directors  could  make  a 
of  the  capital  of  the  company,  shall  valid  assignment.'*  Chase  v.  Tuttle, 
be  the  quorum ;  and  if  within  one  (1887)  55  Conn.  455 ;  B.  a  8  Am.  St. 
hour  from  the  time  appointed  for  Rep.  64,  66, 

such  meeting  the  said  quorum  be  ^  Ellsworth  Woolen  Manuf.  Ca  «. 

not   present   no   business   shall  be  Faunce,  (1887)  79  Me.  440.    In  this 

transacted    at    the    meeting,  other  case  the  by-laws  provided  that  '*  the 

than  the  declaring  of  a  dividend,  in  capital  stock  of  the  company  shall 
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under  these  provisions  that  a  majority  shall  be  present;  and 
if  the  larger  number  of  that  majority  concur  in  any  resolu- 
tion,  it  is  sufBcient  to  bind  the  corporation.^  And  generally  a 
majority  constitutes  a  quorum,  and  a  majority  of  the  quorum 
may  validly  act  and  control  the  meeting,  even  though  they 
be  a  minority  of  the  whole  number  entitled  to  attend  and 
vote,^  01  even  a  minority  of  those  attending  where  all  present 
do  not  "vote.  For  members  can  not  be  present  for  purposes 
of  obstruction  and  yet  be  considered  as  absent  when  the  vote 
is  taken.'  In  the  case  of  directors,  who  occupy  a  fiduciary 
relation  to  the  company,  it  is  essential  that  the  majority  of 
the  quorum  shall  be  disinterested  in  respect  of  the  matters 
voted  upon.^    Thus  a  director  in  a  corporation  is  disqualified 

be  ten  thousand  doUars,  divided  into  Pa.  St.  134;  Brown  v.  Pacific  Mail 

foar  hundred  shares  of  twenty-five  Steamship  Co.,  (1867)  5Blatchf.  625; 

dollars  each,"  and  that  "no  business  Craig  v.  First  Pres.  Church,  (1878)  88 

shall  be  transacted  at  any  meeting  Pa.  St.  43;  &  a  82  Am.  Rep.  417; 

of  the  stockholders,   unless  a  ma-  JnreSt.  Mary's  Church,  (1822)  7  Serg. 

jority  of  the  stock  is  represented,  &  R.  517;  Madison  Ave.  &c.  Church 

except  to  organize  the  meeting,  and  v.  Baptist  Church,  (1867)  5  Robt.  (N. 

adjourn  to  some  future  time."    And  Y.)  649 ;  Dudley  v.  Kentucky  High 

it  was  held  that,  although  only  two  School,  (1871)  9  Bush,  578;  Everett 

hundred  and  forty-three  shares  had  t;.  Smith,  22  Minn.   58 ;  Gilford  v, 

been  subscribed  for»  it  required  two  New  Jersey  R.   0>.,  (1854)  10  N.  J. 

hundred  and  one  shares  to  constitute  Eq.  171;  Durfee  v.  Old  O>lony  &c. 

a  majority,  and  that  an  election  of  R.  Ck>.,  (1862)  5  Allen,  280,  242;  New 

directors  at  a  meeting  where  less  Orleans  &c.  R.  0>.  v,  Harris,  (1854)  27 

than  that  number  was  represented.  Miss.  517,  587;  Columbia  Bottom  &c. 

was  illegal.  Co.  v.  Meier,  89  Mo.  53.     Cf,  Tread- 

1  Foster  v,  MuUanphy  Planing  Mill  well  v,  Salisbury  Manuf.  Co.,  (1856) 

Co.,  (1887)  92  Mo.  79.  7  Gray,  898;  s.  a  66  Am.  Dec.  490; 

3  Field  V.  Field,  (1882)  9  Wend.  894 ;  Stevens  v.  Rutland  &a  R.  Co.,  (1851) 
Sargent  v.  Webster,  (1847)  18  Met  27  Vt.  545;  Stevens  v.  South  Devon 
497 ;  a  a  46  Am.  Dec.  748;  Exparte^  R'y  0>.,  (1851)  9  Hare,  818. 
Willcocks,  (1827)  7  Cow.  402;  s.  a  'State  v.  Green,  87  Ohio  St.  227: 
17  Am.  Dec.  525 ;  People  v.  Walker,  Go  wen's  Appeal,  10  Week.  N.  Cas. 
(1856)  2  Abb.  Pr.  421 ;  8.  a,  (1856)  28  85.  But  see  Commonwealth  v.  Wick- 
Barb.  808;  St.  Louis  Colonization  ersham,  66  Pa.  St.  184,  an  earlier 
Assoc.  V,  'Hennessy,  (1882)  11  Mo.  case  than  the  Pennsylvania  case 
App.  555 ;  Angell  &  Ames  on  CJorpo-  cited  above.  Cf.  Speaker  Reed*s 
rations,  §  464 ;  Willcock  on  Munici-  rulings  in  the  1st  session  of  the  51st 
pal  Ck)rporations,  §  66 ;  King  v.  Congress,  Cong.  Rec.  of  Feb.  18, 1890. 
Whitaker,  9  Barn.  &  C.  648;  Gk>w-  ^  Smith  v.  Los  Angeles  Immigra- 
en's  Appeal,  10  Week.  N.  Cas.  85;  tion  &c  Assoc.,  (1889)78  CaL  289; 
Commonwealth  v,  Wickersham,  66  &  c.  12  Am.  St.  Rep.  58. 
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to  vote  upon  a  resolntion  authorizing  the  renewal  of  two  notes 
one  of  which  is  in  his  favor;  and  his  vote  can  not  be  counted 
for  the  purpose  of  sustaining  the  resolution  as  to  the  other 
note  in  which  he  had  no  interest.^  In  directors'  meetings  the 
majority  is  counted  per  cixpita;  and  also  in  meetings  of  the 
body  of  members  of  companies  and  associations  not  having 
capital  stock.  But  in  companies  having  capital  stock,  it  is  a 
majority  in  interest,  that  is,  persons  holding  a  majority  of  the 
shares  into  which  the  capital  stock  is  divided,  who  control  the 
action  of  the  meeting,'  with  this  qualification,  however,  that 
even  though  a  person  own  enough  shares  to  constitute  a  quo- 
rum he  can  not  hold  a  corporate  meeting  alone.  There  must 
be  at  least  two  to  constitute  a  **  meeting." '  He  can  not  even 
when  owning  an  overwhelming  majority  of  shares,  bind  the  cor- 
poration by  his  individual  acts.^  Whether  he  may  do  so  when 
holding  the  ejutire  capital  stock  has  been  differently  decided.^ 

• 

§  277.  Power  of  the  majority — (a)  In  corporations  hav- 
ing capital  stock. —  While  the  minority  have  certain  rights 
and  are  entitled  to  consideration  at  the  hands  of  the  majority,* 

1  Smith  V,  Ijm  Angelee  Immigra-  apon  the  shares  held  by  him.'*    S 

tiOQ  dx^  Assoa,  (1889)  78  Cal.  289;  Via  ch.  16,  g  75. 

&  a  13  Am.  St.  Rep.  58.  *  England  v.  Dearborn,  (1886)  141 

s  Granger  v.  Orubb,  (1870)  7  Phila.  Mass.  590;  Sharpe  v,  Dawes,  (1876) 

850;  Hays  v.  Ck)mtQonwealth,  82  Pa.  46  L.  J.  ().  B.  104;  Hopkins  v.  Bose- 

St.  618.    Bat  see  Taylor  v.  Qriswold,  clare  Lead  Ck>.,  (1874)  72 IIL  878. 

SGh-een,  122;  &  a  27  Am.  Dec.  8a  ^England  v.  Dearborn,  (1886)  141 

In  England  '*at  all  general  meetings  Mass.  590. 

of  the  company  every  shareholder  *  Button    v.    Hoffman,  (1884)  61 

shall  be  entitled  to  vote  according  to  Wis.  20 ;  S.  a  50  Am.  Rep.  181»  holds 

the  prescribed  scale  of  voting,  and  that   he   may   not.    But   Swift  v. 

where  no  such  scale  shall  be  pre-  Smith,  (1886)  65  Md.  428;  S.  a  57 

scribed  [by  the  articles  of  associa-  Am.  Rep.  886,  holds  that  he  may. 

tion],  every  shareholder  shall  have  ^  CJommonwealth  o.  Cullen,  IS  Pa. 

one   vote  for   every    share   up  to  St.  183 ;  &  a  88  Am.  Dec.  450,  where 

ten,    and   he    shall   have    an    ad-  it  was  said  that  an  opportunity  to 

ditional  vote  for  every  five  shares  deliberate  and  if  possible  to  convince 

beyond   the   first   ten   shares   held  their  fellows  is  the  right  of  the  mi- 

by  him  up   to   one   hundred,  and  nority ;  Wood  v,  Woad,  (1874)  L.  B. 

an    additional    vote   for  every  ten  9  Ex.  190;  Blisset  v,  Daniel,  (1853) 

shares  held  by  him  beyond  the  first  10   Hare,  498;  Natusch   v,   Irving, 

hundred  shares;  provided  always,  (1824)  2  Coop.  (3ea  Ch.  858 ;  Const  v. 

that  no  shareholder  shall  be  entitled  Harrie,  (1824)  Turn.  &  R.  496.    Fide 

to  vote  at  any  meeting  unless  he  infra,  §  801.    Although  it  be  pre- 

shall  have  paid  all  the  calb  then  due  scribed  that  meetings  shall  be  caUed 
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the  general  rule  is  that  the  holders  of  a  majority  of  the  shares 
in  an  unincorporated  company  having  capital  stock  shall  con- 
trol the  affairs  of  the  concern,  and  the  minority  can  not  inter- 
fere therewith  unless  they  show  some  good  reason  for  inter- 
ference.^   Thus  the  board  of  directors  of  a  corporation  have 

the  general  right  to  apply  its  property  to  the  payment  of  its 
debts;  and  a  majority  of  stockholders  present  at  a  meeting 

upon  the  requisition  of  a  majority,  v.  New  Jersey  &c.  R.  Co.,  (1854)  10 
where  it  is  necessary  that  a  meeting  N.  J.  Eq.  174.  Cf,  Zahriskie  v. 
should  be  held  and  tlie  majority  neg-  Hackensack  &c.  R.  Co.,  18  N.  J. 
lect  or  refuse  to  dediand  it,  a  call  £q.  178;  Lauman  v.  Lebanon  Val- 
may  be  validly  issued  at  the  instance  ley  R.  Co.,  80  Pa.  St.  42;  s.  c.  7d 
of  a  minority.  Busey  v.  Hooper,  Am.  Dec.  685;  Durfee  r.  Old  Colony 
(1871)  85  Md.  15.  There  are  circum-  &c.  R.  Co.,  5  Allen,  243;  Stevens  v. 
stances  under  which  mandanms  will  South  Devon  Ry.  Co.,  9  Hare,  813. 
issue  from  a  court  of  equity  requir-  By  statute  in  England  every  propo- 
ing  the  proper  officials  to  call  a  meet-  sition  at  any  shareholders'  meeting 
ing.  McNeely  v.  Woodruff,  (1888)  18  shall  be  determined  by  the  majority 
N.  J.  85d;  People  v.  Board  of  Gov-  of  votes  of  the  parties  present,  in- 
ernors  of  Albany  Hospital,  (2871)  61  eluding  proxies,  the  chairman  of  the 
Barb.  897;  State  v.  Wright,  (1875)  10  meeting  being  entitled  to  vote,  not 
Nev.  167.  only  as  a  principal  and  proxy,  but  to 
2  Alexander  v.  Searcy,  (1889)  81  have  a  casting  voi;e  if  there  be  an 
Ga.  536;  s.  o.  12  Am.  St.  Rep.  887,  equality  of  votes.  The  Companies 
845;  Leo  V.  Union  Pacific  R.  Co.,  Clauses  Act  of  1845,  8  Vic.  ch.  16, 
(1884)  19  Fed.  Rep.  288;  &  o.  (1888)  §76.  By  the  Companies  Clauses  Act 
17  Fed.  Rep.  278;  "  Power  of  Major-  of  1845  it  is  provided  that  whenever 
ity  of  Stockholders  to  Control,"  by  in  that  act  or  in  the  special  act  of 
J.  C.  Harper,  (1884)  20  Fed.  Rep.  167,  incorporation  the  consent  of  any 
181 ;  City  of  Covington  v,  Covington  particular  majority  of  votes  at  any 
&c.  Bridge  Co.,  (1878)  10  Bush,  69,  meeting  of  the  company  is  required 
76;  McBride  v.  Porter,  (1864)  17  in  order  to  authorize  any  proceeding 
Icwa,  203;  Meeker  v,  Winthrop  Iron  of  the  company,  that  particular  ma- 
Co.,  (1888)  109  U.  S.  108;  S.  a  17  jority  shall  only  be  required  to  be 
Fed.  Rep.  48 ;  Barnes  v.  Brown,  (1880)  proved  in  the  event  of  a  poll  being 
80  N.  Y.  527;  East  Tennessee  &c  R.  demanded  at  the  meeting;  and  if  a 
Ca  V.  Gkimmon,  5  Sneed,  (Tenn.)  567 ;  poll  be  not  demanded,  then  a  decla- 
Faulds  V,  Yates,  (1870)  57  111.  416;  ration  by  the  chairman  that  the  res- 
8.  a  11  Am.  Rep.  24;  People  v.  Al-  olution  authorizing  the  proceeding 
bany  ftc.  R.  Co.,  55  Barb.  844;  Dud-  has  been  carried,  and  an  entry  to 
lej  V,  Kentucky  High  School,  9  that  effect  in  the  book  of  proceed- 
Bush,  578 ;  East  Tennessee  &c  R  R.  ings  of  the  company,  shall  be  suffi- 
Qx  V,  Cbunmon,  (1859)  5  Sneed,  567 ;  cient  authority  for  such  proceeding 
New  Orleans  &c  R.  R  Co.  v,  Harris,  without  proof  of  the  number  or  pro- 
(1854)  27  Miss*  687 ;  Treadwell  v.  Sal-  portion  of  votes  recorded  in  favor  of 
isbury  Manuf.  O.,  (1856)  7  Gray,  or  against  the  same.  ^^Yic.  ch.  IG, 
898;  S.  a  66  Am.  Dea  490;  Gifford  §  Sa 
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regularly  oonvened,  with  due  notice  for  the  purpose,  have  the 
right  to  ratify  such  action  and  dissolve  the  corporation.^  So 
again,  directors  of  a  corporation  who  are  in  office  can  not  dis- 
pute the  right^of  a  stockholder  holding  a  majority  of  the  stock 
to  have  an  election  in  accordance  with  the  by-laws,  on  the 
ground  that  he  intends  to  use  his  legal  rights  for  purposes 
detrimental  to  the  interests  of  the  corporation,  and  that  the 
desired  election  is  merely  a  step  toward  that  end.^  One  who 
has  been  induced  to  subscribe  for  corporate  stock  by  the  as- 
surance of  a  stockholder  that  the  corporation  would  not  engage 
in^a  particular  business,  does  not  thereby  acquire  a  right  to 
enjoin  the  stockholder  from  voting  that  the  corporation  en- 
gage in  that  business.' 

§278.  (b)  In  voluntary  associations. —  There  are  some 
societies  which  are  formed  by  the  voluntary  association  of  the 
members,  and  there  are  communities  which  have  a  known  de- 
scription and  are  recognized  as  forming  part  of  the  general 
constitution  of  the  country.^  The  former  must  have  their 
rules  or  by-laws  as  well  as  the  latter;  but  they  receive  no 
aid  from  the  general  law  of  the  land  to  enforce  obedience  to 
their  rules,  and  they  have  no  ultimate  remedy  against  dis- 
obedience but  the  expulsion  of  the  disobedient  member.^ 
Accordingly,  in  these  voluntary  associations,  unless  it  has  been 
expressly  agreed  in  the  articles  of  association  that  the  majority 
shall  control,  they  have  no  power  to  subject  the  minority  to 
their  will.*  Lord  Coke  took  the  distinction  between  public 
and  private  associations,  and  admitted  that  in  matters  of  pub- 
lic concern,  the  voice  of  the  majority  should  govern;  because 
it  was  for  the  public  good  and  the  power  was  to  be  more 
favorably  expounded  than  when  it  was  created  for  private 
purposes.^  In  Yiner  we  have  several  cases  marking  the  same 
distinction  ;*  and  it  is  now  well  settled  that  in  matters  of  mere 
private  confidence,  or  personal  trust  or  benefit,  the  majority 
can  not  conclude  the  minority ;  but  where  the  power  is  of  a 

1  Hanoock  v.  Holbrook,  (1888)  40  ^2  Kyd  on  Ck>rpoTatioii8,  05. 

La.  Ann.  68.  »  2  Kyd  on  Corporations,  S5. 

s  Camden  &  Atlanta  R.  Co.  v.  El-  ^  Lloyd  v.  Loaring,  6  Yes.  773.  Qf. 

kins,  (1888)  87  K.  J.  Eq.  278.  Irrine  v.  Forbes,  (1860)  11  Barb.  697. 

<  Converse  v.  Hood,  (1889)  140  Mass.  7  Ooke  Litt  181,  b. 

471.  8  Viner,  tit.  **  Authority,''  B. 
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public  or  general  nature,  the  voice  of  the  majority  will  control 
on  grounds  of  public  convenience;  and  this  is  also  part  of  the 
law  of  corporations.^  In  an  early  case  which  was  a  suit  by 
three  persons  on  behalf  of  all  the  o^her  members  of  a  lodge 
of  Free  Masons,  liOrd  Eldon  observed  that  if*  he  considered 
them  as  individuals,  the  majority  had  no  right  to  bind  the 
minority;  that  .one  individual  had  as  good  a  right  to  possess 
the  property  as  any  other  unless  he  can  be  affected  by  some 
agreement.'  l!^o  change  can  be  made  in  the  constitution  of 
such  companies  and  associations  without  the  consent  of  the 
whole  body  of  subscribers.'  If  any  one  article  might  be 
abolished  by  a  vot6  of  the  majority,  so  might  every  other  ar- 
ticle; and  the  rights  and  property  of  each  individual  member 
might  be  placed  in  the  utmost  jeopardy.^  The  only  exception 
to  this  general  rule  that  the'  majority  can  not  bind  the  minor- 
ity without  a  special  agreement,  are  the  cases  of  partnership, 
where  the  interest  is  joint,  not  in  common,  and  of  the  part 
owners  of  a  ship.  In  the  former  case  the  principle  is  not  that 
a  majority  can  bind  the  minority,  but  that  each  partner,  hav^ 
ing  a  joint  interest  in  the  whole  concern,  may  bind  all  the 
partners.  The  case  of  ships  rests  upon  peculiar  grounds  of 
public  policy,  to  wit,  that  ships  are  built  "  to  plough  the  ocean 
and  not  to  rot  by  the  wall."  • 

§  279.  Notito  of  meetings. —  An  opportunity  to  deliberate, 
and  if  possible'  to  convince  their  fellows,  is  the  right  of  the 
minority,  of  which  they  can  not  be  deprived  by  the  arbitrary 
will  of  the  majority.*  Accordingly,  notice  of  the  time,  place 
and  purpose  of  all  special  meetings,  whether  of  stockholders 
or  directoris,  is  essential  to  the  validity  of  any  deliberative  ac- 
tion taken  thereat.^    But  in  respect  of  notice  a  manifest  dis- 

1  Livfngdton   ff.    Lynch,    (1820)   4  livingston  v.  Lynch,  (1820)  4  Johiis. 

Johns.  Ch.  578,  696,  citing  Attorney-  Ch.  578,  579,  598,  per  James  Kent. 

General  v,  Davy,  2  Atk.  212 ;  King  Chancellor. 

t>.  Beeaton,  8  Term  Reifc  592;  With-  <  Livingston   v.    Lynch,    (1880)   4 

nell  V.  Gartham,  6  Tlerm  Rep.  888;  Johns.  Ch:  578,  598. 

Griddley  v.  Barker,  1  Bos.  &  Pull.  » 1  Abbot  on  Ships,  ch.  8,  §  2.    Of 

229;  Green  v.  Miller,  6  Johns.  Rep.  Livingston  v.  Lynch,  (1800)  4  Jofaim. 

^9;  5  Co.  68,  a.  Ch.  578,  598; 

3  Lloyd  v.  Loaring,  6  Ves.  778.  <  Commonwealth  v.  Cullen,  ift  Pa. 

sDavies  v.  Hawkins,  8  Maule  ^  St  188;  s.  o.  88  Am.  Dec.  450. 

8el.  488,  per  Lord   BUenborongh;  'FarweU    v.    Houghton    Copper 
80 
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tinction  exists  between  the  general  stated  meetings  of  a 
corporation  and  its  special  meetings.  Stated  meetings  may, 
nevertheless,  be  special,  that  is,  limited  to  particular  busi- 
ness. But  stated  meetings  of  a  corporation  are  usually  gen- 
eral, that  is,  for  the  transaction  of  all  business  within  the 
corporate  powers.  Unless  the  object  of  such  a  meeting  is 
restricted  by  express  provision  of  the  by-laws,  it  would  or- 
dinarily be  understood  to  be  general;  and  so  every  corpo- 
rator would  be  bound  to  understand  it.  But  if  the  object 
of  the  meeting  be  limited  by  the  by-laws,  it  is  then  a  special 
meeting,  and  no  other  business  can  be  lawfully  transacted  un- 
less special  notice  has  been  given.  ^'  Where  the  meeting  is 
stated  and  general,  no  notice  is  required,  either  of  the  time 
or  place  of  holding  the  meeting,  or  of  the  business  to  be  trans- 
acted," ^  unless  some  statute  of  the  State  or  the  charter  or  by- 
law of  the  company  require  notice  of  all  meetings  to  be 
given,'    Even  a  requirement  of  the  by-laws  that  notice  shall 

Works,  (1881)  8  Fed.  Rep.  66;  State  i  Redfield,  J.  in  Warner  v.  Mower, 
V.  FerKUson,  81  N.  J.  107;  Pike  Ck>.  (1889)  11  Vt.  885,  891.  ••Where  the 
V.  Rowland,  94  Pa.  St.  288 ;  Kersey  meeting  is  stated  and  general,  notice 
Oil  Oo.  V.  Oilcreek  Sec  R.  Co.,  12  of  the  time  and  place  of  holding  it, 
Phila.  874 ;  Doyle  v,  Mizner,  42  or  of  the  business  to  be  tranaacted, 
liich.  882;  Harding  v,  Vande water,  is,  in  the  absence  of  provision  or 
40  Cal.  77 ;  D' Arcy  v.  Tamar  &c.  Ry.  regulation  to  the  contrary,  in  no 
Co.,  L.  R  2  Ex.  158;  State  v.  Petti-  case  required.**  State  v.  Bonnell, 
neli,  (1875)  10  Nev.  141;  Moore  v.  (1878)85  Ohio  St.  10,  15;  People  v. 
Hammond,  6  Barn.  &  C.  456;  Rex  v.  Bachelor,  (I860)  22  N.  Y.  128;  Mer- 
Langhorn.  4  Ad.  &  E.  588;  8.  a  2  ritt  v.  Farris,  22  111.  808.  Cf.  At- 
Nev.  &  M.  618;  6  Nev.  &  M.  208;  lantic  Mutual  Fire  Ins.  Co.  v.  San- 
Smyth  V.  Darley,  2  H.  L.  Cas.  7»9;  ders,  (185>«)  86  N.  H.  252;  Sampson 
Rex  V.  Theodorick,  8  East,  548 ;  Rex  *  v.  Bowdoinham  Steam  MiU  Ca, 
V.  Gabonian,  11  East,  86,  n.,  87,  n.  (1854)  86  Me.  78;  Moore  v.  Ham- 
Cf,  People's  Ins.  Co.  v,  Westcott,  14  mond,  6  Barn.  &  C.  466.  But  see 
Gray,  440;  Dillon  on  Municipal  Ck>r-  King  v.  Atwood,  4  Barn.  &  Ad.  4^1 ; 
porations,  g  202 ;  Angell  &  Ames  on  King  v.  Westwood,  7  Bing.  1 ;  King 
Corporations,  g  498.  As  to  the  valid-  v.  Bird,  (1811)  13  East,  861 ;  Green  v. 
ity  of  acts  done  at  meetings  not  Durham,  1  Burr.  127;  and  Wiggin 
properly  called,  see  note  in  18  Am.  v.  Freewill  Baptist  Church,  8  Met. 
Dec.  102,  103;  and  note  to  Chase  i;.  801,  from  which  it  seems  that  mere 
Tattle,  8  Am.  St.  Rep.  64,  69,  70.  custom  can  not  take  the  place  of 
But  see  Edgerly  v.  Emerson,  23  definite  notice. 
N.  H.  555 ;  8.  C.  55  Am.  Dec.  207.  2  e.  g.  Cal.  Civ.  Code,  §  320.  re- 
See  also.  Bank  v.  Flour  Co.,  41  Ohio  quiring  that  each  director  shall  have 
St.  552.  special  notice  of  the  regular  mtxv 
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be  given  of  "all  meetings"  of  the  company  is  deemed  to  refer 
only  to  special  meetings.^  But  nnder  a  statutory  requirement 
that  notice  of  the  "  regular  meetings  "  shall  be  given,  not  only 
must  notice  of  a  regular  meeting  itself  be  given,  but  also,  in 
the  event  of  an  adjournment  to  a  subsequent  day,  those  who 
were  absent  from  the  original  meeting  must  be  notified  of  the 
place  and  hour  to  which  it  may  be  adjourned.'  Even  though 
the  date  and  place  of  regular  meetings  be  provided  for  in  the 

ings  of  the  board,  unless  provision  thereof  should  have  been  given  to 

is  made   in  the   by-laws  for  such  non-attending   directors   the   court 

meetings.    Thompson  v.  WiUiams,  said:  **To  hold  that  the  adjourned 

(1888)  76  Cal.  163;  8.  O.  9  Am.  St  meeting    of  the   9th,  the    hour  of 

Rep.  187.  which  was  not  fixed  or  declared  by 

^  Warner  v.  Mower,  (1889)  11  Vt.  the  meeting  on  the  8th  of  October, 

385,   393,  where  Bedfield,  J.  said:  was  a  part  of  the  meeting  of  the 

**  From  the  nature  and  character  of  board  of  the  8th,  and  therefore  no 

its  provisions  it  could  have  refer-  further  notice  of  it  was  required, 

ence  only  to  special  meetings.    For  would  be  to  sanction  an  evasion  of 

why  should  the   annual    meeting,  the  law  in  regard  to  notice  to  the 

whose  time  and  place  and  object  directorsof  the  meeting  of  the  board, 

were  aU  fixed  by  the  by-laws,  be  An  inspection  of  the  minutes  of  the 

notified  in  this  manner.    It  would  meeting  of  the  8th  would  give  no 

seem  to  be  purely  a  work  of  super-  information  to  the  directors  not  at- 

erogation."  tending  that  meeting  of  the  time  to 

^Thompson  V,  WiUiams,  (1888)  76  which  that  meeting  had  been  ad- 

Cal.  153;  B.  0.  9  Am.  St.  Rep.  187f  a  joumed.    In  fabt  it  does  not  appear 

case  under  Cal.  Civ.  Code,  §  820,  re-  that  the  board  as  a  board  ever  did 

lating  to  corporations,  which  pro-  fix  the  hour  on  the  9th  at  which  the 

videe  that  *'  when  no  provision  is  adjourned  meeting  was  to  be  held ; 

made    in  the  by-laws  for    regular  and  as  it  does  not  so  appear,  we 

meetings  of  the  directors,  and  the  must,  in    construing  the   facts   as 

mode  of  calling  special  meetings,  all  found,  hold  that  the  board  on  the  8th 

meetings  must  be  caUed  by  special  did  not  fix  the  hour  at  alL    Under 

notice  in  writing,  to  be  given  to  each  these  circumstances,  we  can  not  hold 

director  by  the   secretary,  on  the  that  the  meeting  on  the  9th,  at  which 

order  of  the  president,  or,  if  there  the  assessment  was  levied,  was  any- 

be  none,  on  the  order  of  two  direct-  thing   more  than  a  special    meet- 

ors."    The  by-laws  of  the  corpora-  ing,  of  the   calling   of  which    the 

tion  contained  a  provision  for  regu-  non-attending  dkectors,  Allen  and 

lar  meetings,  and  at  such  a  meeting,  Thompson,  had  no  notice  or  knowl- 

certain  directors  being  absent,  the  edge.    The  assessment  was  therefore 

board  adjourned  until  the  next  day  levied  without  authority  and,  was 

without  fixing  an  hour ;  nor  was  no-  a  nullity.    See  San  Buenaventura 

tice  of  the  adjourned  meeting  given  Manuf.  Co.  v.  Vassault,  50  Cal.  684.'* 

the    absent   directors.     In    holding  C/.  Alexander  r.    Simpson,    (Eng. 

that  the  adjourned  meeting  was  a  Ct.  App.  1889)  6  By.  &  Corp.  L.  J. 

special   meetin^;    and    that    notice  497. 


efaartar  or  by-laws^  «icfa  notice  of  the  boor  and  exact  place  of 
aflsembling  must  be  given  as  will  leave  no  rooBt  for  contro* 
versy.^  Mandatory  provisions  of  the  charts  respecting  the 
tiine  of  notification  are  not  to  be  rendered  augatory  by  any 
by-law  in  conflict  therewith.^  But  where  the  provisions  of  a 
statute  in  this  respect  are  directory  only,  a^  failure  to  com- 
ply with  them,  if  assented  to  by  the  corporators,  does  not 
vitiate  the  company's  franchise.'  And  generally  speaking, 
the  stockholders  may,  by  attendance  or  acquiescence  in  tne 
action  taken  at  a  meeting,  lose  their  right  to  object  on  the 
ground  of  want  of  noticed  Thus  where  stock  of  the  com- 
pany had  been  issued  to  its  president  as  compensation  for  his 
services  and  by  way  of  payment  for  sums  of  money  advanced 
to  it  by  him,  and.  all  the  parties  interested  eountenanced  or 
ratified  his  dealing  with  the  stock  as  owner  thereof,  it  was  de- 
cided that  his  title  thereto  could  not  be  impeached  for  want 
of  notice  to  the  directors  of  the  meeting  at  which  the  reso- 
lution was  passed  in  accordance  with  which  the  stock  was 
issued.'  And  where  the  action  of  the  directors  at  a  special 
meeting  was  ratified  at  a  subsequent  special  meeting,  of  which 
all  the  directors  had  legal  notice,  and  at  the  next  regular 
meeting  '^  the  minutes  of  the  last  two  m^etin^  were  read 
and  approved,"  it  was  considered  immaterial  whether  all  the 

1  San  Buenaventura  Manuf .  Ck>.  v.  Kenton  Furnace  R.  &o,  Mannf.  Go. 
Vateault,  (1876)  50  Cal.  584.  Cf.  v.  McAlpine,  5  Fed.  Rep.  787;  Rich- 
United  States  V.  McKelden,  (1879)  S  ardson  t;.  Vermont  &c.  R.  Co.,  (1872) 
Fed.  Rep.  778;  s.  a  4MacA.  818.  44   Vt    618;   Jones  v.  Hilton   &c 

s  United  States  17.  McKelden,  (1879)  Turnpike  Ck).,  7  Ind.  547;  Judah  v. 

8  Fed.  Rep.  778;  s.  c.  4  MacA.  818.  American  &c  Ins.  Co.,  (1858)  4  Ind. 

In  this  case  it  was  held  that  where  888 ;  Smalloombe  v,  Evans,  L.  R.  8 

the  charter  of  a  corporation  declares  H.  of  L.  249 ;  Phosphate  of  Lime  Co. 

that  two  weeks*  published  notice  of  v.  Green,  L.  R.  7  C.  P.  48 ;  Turqiiand 

the  annual  meeting  for  the  election  v.  Marshall,  L.  R.  4  Ch.  87(S.    But 

of  managers  shall  be  given,  man-  see  United  States  v,  McKeldeo,  B 

agers  elected  after  a  notice  of  two  Fed.   Rep.  778;  s.  0.  4  MacA.  3IB; 

days  only,  are  not  electied  according  In  re  Long  Island  R.  Co.,  (IB88)  19 

to  law;  and  no  by-law  can  render  Wend. « 87;  s.  c.  88  Am.  Dec  429. 

nugatory  the  mandatory  provision  See  People  v.  Peck,  (1884)  11  Wend, 

of  the  charter.  604;  s.  o.  27  Am.  Dea  104;  King  v, 

^Braintree   Water-Supply  Co.  v,  Theodoric,  8  East,  548. 
Town  of  Braintree,  (1888)  146  Mass.        »  Reed  v.  Hayt,  (1888)  109  N.  T. 

482;  construing  Mass.  Pub.  Stat.  ch.  659;  s.  c.  4  Ry.  &  Corp.  L.  J.  185, 

105,  g  9.  187;  Beach  on  RaUway8»  §  44a 

^  Bryant  v.  Qoodnow,  5  Pick.  228; 
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direotoFS  were  legally  notified  of  the  first  special  meeting,  in 
the  absence  of  fraud  or  conspiracy  on  the  part  of  the  officeis 
or  dtreotorsj*  An  ofioer  issuing  the  notice  ean  not  take  ad- 
YantSige  of  irr^alarities  therein.' 

§  280.  Notice  to  be  nncondltional. —  The  notice  of  cor^ 
rate  meetings  must  be  absolute  and  unconditional.  In  a  recent 
English  case  in  point,  notice  of  an  extraordinary  general  meet- 
ing  to  be  held  at  a  given  time  and  place,  on  the  12th  of  July, 
for  the  purpose  of  passing  resolutions  for  the  voluntary  liqui- 
dation and  recoustructioQ  of  the  company,  concluded  as  fol- 
lows :  ''  Should  such  resolutions  be  duly  passed,  the  same  will 
be  submitted  lor  confirmation  as  specifd  resolutions  to  a  sub- 
sequent extraordinary  general  meeting  of  the  company,  which 
will  be  held  on  the  29th  of  July  at  the  same  time  and  place." 
The  meeting  of  the  12th  of  July  was  held,  and  the  resolutions 
were  declared  by  the  chairman  to  be  passed,  and  on  the  15th 
of  July  the  company  caused  a  copy  of  a  financial  newspaper, 
containing  a  report  of  the  meeting,  to  be  sent  to  each  share- 
holder, with  a  mark  placed  against  the  report.  At  the  meet- 
ing of  the  29th  of  July  the  resolutions  were  confirmed.  A 
shareholder  moved  for  an  injunction  restraining  the  directors 
from  carrying  into  effect  the  resolutions,  and  from  transferring 
the  undertaking  to  any  other  company,  on  the  ground,  amongst 
others,  that  the  notice  for  the  29th  of  July  was  bad,  and  the 
resolutions  were  therefore  invalid;  and  it  was  held  that  the 
notice  of  the  meeting  of  the  d9th  of  July  being  conditional, 
was  not  good,  and  that  an  injunction  should  be  granted.' 

§  281.  Serviee  of  notice. —  To  support  the  validity  of  cor- 
porate acts,  each  member  must  be  actually  summoned.^    The 

>  County  Court  v.  Baltimore  Ac.  len,  13  Pa.  St  183;  s.  c.  53  Am.  Dec, 

R.  Co.,  (1888)  85  Fed.  Sep.  161.  ^50;  Shelby  R.  Co.  v,  Louisville  &c 

2  Schenectady^.  Plank  Road  Co.  R.  Co.,  13  Bush,  62;  McDaniels  v. 

V.  Thatcher,  (1854)   11  N.   Y.   102;  Flower  Brook  Manuf.  Co.,  (1850)  32 

Bucksport  &c.  R.  Ca  v.  Buck,  68  Vt.   274;  Jackson  v.  Hampden,  90 

Me.  81.  Me.  37 ;  Wiggin  v.  Freewill  Baptist 

s  Alexander  t?.  Simpson,  (Ekig.  Ch,  Church,  8  Mete.   301 ;    Sau  Buena- 

App.  1889)  6  Ry.  ft  Corp.  L.  J.  407.  ventura  Commercial  Co.  v,  Vassaolt, 

^  Angell  &  Ames  on  Corporations,  (1875)  50  Cal.  584;  Smyth  v,  Darley, 

§  492;  People  v.  Albany  ftc.  R.  Co.,  2  H.  L.  Cas.  789;  Rex  v.  Langhom, 

55  Barb.  344 ;  Commonwealth  v.  Cul-  4  Ad.  &  E.  538 ;  Moore  v,  Hammond, 
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fanner  of  giving  notice  of  corporate  meetings  is  generally 
provided  in  the  ctiarter  or  by-laws,  bat  in  the  absence  of  such 
provision,  it  should  be  regulated  according  to  the  general  law 
of  corporations.^  This  general  law  is,  that  notice  should  be 
personally  served,  upon  the  stockholder  himself,'  or,  in  the  case 
of  his  death,  upon  his  executor  or  administrator,'  at  a  reason- 
able time  before  the  date  of  meeting/  An  established  custom, 
however,  of  sending  notice  through  the  mails,  may  render 
personal  service  uiMiecessary  where  there  is  no  statute,  charter 
or  by-law  requiring  it.'  But  if  the  manner  of  serving  notice 
of  corporate  meetings  be  prescribed  by  statute,  charter  or  by- 

6  Barn.  &  C.    466..    Cf,  People  v.  his  administrator,   see    Freeman's 

Batchelor.  (1860)  22  N.   T.  128,  184;  National  Bank  v.  Smith,  18  BUtohL 

People  V.  Peck,  (1834)  11  Wend.  604 ;  220. 

8.  c.  27  Am.  Dec.  104;  McDougall  v.  ^In  re  Long  Island  R.  Co.,  (1888) 
Gkrdiner,  1  Ch.  Div.  18;  Shontz  v.  19  Wend.  87;  &  0.  82  Am.  Dec  429; 
Unangst,  3  Watts  &S.  45;  Stebbins  Wiggin  v.  Freewm  Baptist  Church, 
V.  Merritt,  (1852)  10  Cush.  27;  Gannon  8  Mete.  801.  Cf.  Covert  v.  Rogers, 
V,  Trask,  L.  R.  20  Eq.  669.  When  88  Mich.  868;  s.  C.  2  Am.  Rep.  706. 
stock  has  been  pledged,  the  notice  As  to  what  constitutes  a  reasonable 
of  meeting  should  be  served  upon  time,  see  Shelby  R.  Ca  v,  Louisville 
the  pledgor  unless  the  pledgee  has  &c  R.  Co.,  12  Bush,  62.  At  least 
foreclosed.  New  York  &c,  R.  Co.  v,  fourteen  days'  public  notice  by  ad- 
Schuyler,  (1860)  88  Barb.  684,  642;  vertisement  of  all  meetings,  both 
McDaniels  v.  Flower  Brook  Manuf.  ordinary  or  extraordinary,  is  re- 
Co.,  (1850)  22  Vt.  274.  quired  by  8  Vic.  cb.  16.  §  71. 

I  In  re  Long   Island  R   Co.,    10  <  Thus  the  Albany  Medical  College 

Wend.  87;    Newling  v.  Francis,  8  created  by  N.  Y.  Laws  of  1839,  oh. 

Term  Rep.  189.  -26,  is  not  controlled  by  1  N.  Y.  Rev. 

>  Stevens  v,  Eden  Meeting  House  St.  460,  which  applies  only  to  insti- 
Society,  (1889)  12  Vt.  688;  Taylor  v.  tutions  for  literary  instruction.  Ao- 
Griswold,  8  Green,  122;  a  a  27  Am.  cordingly  in  absence  of  any  showing 
Dec.  88 ;  Tuttle  v.  Michigan  Air  Line  that  all  the  members  of  the  board  of 
B.  Co.,(1877)86Mich.  247;  Harding  trustees  of  Albany  Medical  College 
t7.  Vandewater,  40  Cal.  77;  Savings  did  not  receive  the  postal  card 
Bank  v.  Davis,  8  Conn.  191;  Stow  mailed  to  each,  and  notifying  them 
v»  Wise,  7  Conn.  214;  &  c.  18  Am.  of  the  time  and  plaoe  of  the  meet- 
Dec.  99 ;  Wiggin  v,.  Freewill  Baptist  ing  at  which  S.  was  removed  from 
Church,  8  Mete.  801.  Cf.  Porter  v,  the  position  of  professor  therein, 
Robinson,  80  Hun,  209 ;  Stebbins  v.  it  was  held,  that  they  would  be 
Merritt,  (1862)10  Cush.  27;  Rex  v.  presumed  to  have  been  received; 
Doncaster,  2  Burr.  788 ;  Rez  v.  Town  such  being  for  many  years  the  cus- 
pf  Liverpool,  2  Burr.  728.  tom    of   giving   notice.      People  v. 

*As  to  effect  of  death  of  share-  Albany   Medical   College,  26  Hun, 

holder  upon  the  validity  of  a  meet-  848;  reversing  s.  c.  10  Abb.  N.  Cas. 

ing  held  before  the  appointment  of  122;  s.  o.  62  How.  Pr,  220. 
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law,  a  strict  compliance  with  the  provisions  thereof  mnst  be 
observed  and  is  necessary  to  the  validity  of  the  business  trans- 
acted at  any  meeting.^  The  presumption,  however,  of  omnia 
rite  acto  is  applicable  to  notices  of  corporate  meetings;'  so 
that,  in  the  absence  of  evidence  to  the  contrary,  it  will  be 
presumed  that  all  legal  steps  necessary  to  call  a  meeting,  at 
which  a  quorum  attended,  were  dulj"  taken.'  And  a  finding 
that  a  meeting  of  directors  of  a  corporation  was  '^  duly  and 
regularly  convened,"  and  that  an  assessment  made  thereat  was 
^4awfully  and  rightfully"  levied,  includes  a  finding  that  the 
necessary  notice  was  given.^  It  does  not  lie  in  the  mouth  of 
one  who  has  attended  a  corporate  meeting  afterwards  to  ob- 
ject that  he  was  not  duly  notified  thereof.*^    Neither  can  one 

iBeiUy  v.  Oglebay,  (1884)25  West  18  Am.  Dec.  99,  annotated;  Pitts o. 

Va.  36;  Warner  v.  Mower,  (1839)  11  Temple,  2  Mass.  53Q;  0>pp  v.  Lamb, 

Yt.   885;  Stevens   v,  Eden  Meeting  (1885)12  Me.  812.    Bat  it  is  hold  in 

House  Society,  (1839)  12  Vt.  688 ;  John-  Kentucky  that  as  the  Kentucky  Act 

Bton  V.  Jones,  (1872)  23  N.  J.  £q.  of  AprU  12,  1888,  providing  for  an 

216 ;  Shelby  R.  Co.  v.  Louisville  &a  election  of  turnpike  road  officers  on 

R  Co.,  12  Bush,  62;   Swansea  Dock  the  first  Tuesday  in  May  following, 

Co.  «.  Levien,  20  L.  J.  Ex.  447.    Cf*  not  having  fixed  a  place  for  holding 

Citizens'  Mutual  &c.  Co.  v,  Sortwell,  the  election^  no  presumption  arises  of 

(1864)  8  Allen,  217;   Smith  v.  Law,  notice  to  the  stockholders.    Cassell 

(1860)  21  N.  T.  296.  v.   Lexington,  H.    &;   P.   Turnpike 

s  Sargent  V.  Webster,  (1847)  13  Met.  Road  Co.,  (Ky.  1888)  9  S.  W.    Bep. 

497;  S.  0.  46  Am.  Dec  748;   Blanch-  701,  not  officially  reported, 
ard  V,  Dow,  (1851)  32  Me.  557 ;  Ashta-        «  Younglove  v,  Steinman,  (1889)  80 

bula  &C.  B.  0>.  V,  Smith,  (1864)  15  Cal.  375. 

Ohio  St  328 ;    Porter  v.  Robinson,        ^  Kenton  Furnace  R.  &  Manuf.  Ca 

80    Hun,  209;    Medical  &  Surgical  v.  McAlpin,  5  Fed.  Rep.  737;  Steb- 

Society  v,  Weatherby,  75  Ala.  248;  bins  v.  Merritt,  (1851)  10  Cush.  27; 

McDanielsv.  Flower  Brook  Manuf.  Ex  parte  Fans,  L  J.  Ch.  369;Eang 

Co.,  (1850)  22  Vt.  274.  v.  Chetwynd,    1    Bam,   &  C.   695. 

*  Sargent  v,  Webster,  (1847)  13  Met.  ''  The  object  of  the  notice  is  that  the 
497 ;  8.  0.  46  Am.  Dec.  743 ;  Law  v.  voters  may  be  fully  apprised  of  the 
Brainerd,  30  Conn.  565 ;  Chouteau  election  and  may  attend  and  exercise 
Ins.  Co.  V.  Holmes,  (1878)68  Mo.  601 ;  their  rights.  There  is  no  pretence  in 
B.  C.  30  Am.  Rep.  807 ;  Wells  v.  this  case  that  every  voter  was  not 
Bah  way  White  Rubber  Co.,  19  N.  J.  present,  for  they  appear  to  have 
£q.  402;  Insurance  Co.  v.  Holmes,  68  come  from  a  distance,  the  time  was 
Mo.  601 ;  McDaniels  v.  Flower  Brook  well  understood,  and  had  been  the 
Manuf.  Co. ,  (1850)  22  Yt.  274 ;  Cham-  same  for  many  years,  no  evil  resulted 
berlain  v.  Painesvilie  &c  R.  Co.,  from  'the  omission  if  there  was  any, 
(1864)  15  Ohio  St.  225 ;  Leavitt  v.  Ox-  no  fraud  was  imputed,  and  all  par- 
ford  &c.  Mining  Ckx,  3  Utah,  265.  ties  attended  and  thereby  admitted 
Cy.  Stowe  V.  Wyse,  7  Conn.  214 ;  a.  0.  notice."    People  v.  Peok,  (1834)  1 1 
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who  has  not  saffered  by  the  omissioa  avail  himself  of  a  neglect 
to  j^ive  notice  to  any  other  member.^ 

§  282.  Notice  to  directors  absent  from  the  State. —  If  a 

stockholder  be  absent  from  his  usaal  place  of  residence  or 
business  notice  should  be  left  there  ^  with  some  member  of  his 
family.'  As  a  general  rule,  every  director  who  is  within  reach 
ought  to  have  notice  of  every  board  meeting  sent  to  him ;  and 
mere  absence  from  the  country  can  not  be  said  to  be  in  all 
cases  an  excuse  for  failing  to  notify  the  absent  director.^  But 
in  a  recent  English  case  which  was  an  action  by  the  official 
liquidatorof  the  plaintiff  company,  in  its  name,  asking  for  a 
declaration  ttiat  an  indenture,  which  was  a  conveyance  to  the 
defendants  of  certain  property  of  the  company  upon  trusts  for 
securing  the  payment  of  debentures  issued  by  it,  was  invalid, 
and  to  have  it  set  aside  on  the  ground  that  no  properly  consti- 
tuted board  of  directors  had  been  convened  for  the  purpose  of 
authorizing  the  execution  of  the  deed,  it  was  held  not  to  be  in 
all  cases  essential  that  absent  directors  should  be  notified.^  In 
the  case  above  cited  it  appeared  that  the  articles  of  associa- 
tion of  the  company  provided  that  the  number  of  the  direct- 
ors should  not  beleiss  than  three;  that  the  continuing  directors 
might  act,  notwithstanding  any  vacancies  in  their  body,  as 
long  as  there  remained  three  directors  qualified  to  act;  that 
the  office  of  a  director  should  be  vacated  if  he  should  absent 
himself  from  the  meetings  of  the  board  during  three  calen- 
dar mojiths  without  special  leave  of  absence  from  the  di- 

Wend.  604;  &  c.  27  Am.  Dec.   104;  ^  Jackson  v.  Hampden,  20  Me.  37. 

Jones  V.  Milton  &c.  Turnpike  Co.,  7  'Leaving   a    written  or    even  a 

Ind.  547 ;  In  re   Joint  Stock  Com-  verbal  notice  with  a  member  of  the 

panies  Act  of  1856,  8  Kay  &  J.  408;  stockholder's  family  has  been  held 

Williams  v,  Financial  Corporation,  sufficient  in  Williams   v.    German 

L.  R.  16  Eq.  363.  875.  C/.  San  Buena-  Mutual  Fire  Ins.   Co.,  68  111  887. 

ventura&c.  Co.  v.  Vassault,  (1875)50  But  see  Stevens  v.   Eden  Meeting 

Cal.  534 ;  In  re  British  Sugar  Refin-  House  Society,  12  Vt.  688. 

ing  Co.,  3  Kay  &  J.   408;   State  v.  <  Halifax   Sugar  Refining  Co.  r. 

Pettineli,  (1875)  10  Nev.  141.  Francklyn.  (Ch.  Div.  1890)  8  By.  ft 

1  Schenectady  &c.  Plankroad  Ck>.  Corp.  L.  J.  91. 

V.  Thatcher,   (1854)    11  N.   Y.    102;  « Halifax    Sugar  Refining  Co.  v. 

In  re  Mohawk  &  Hudson  R.  Co..  Francklyn,  (Ch.  Div.  1890)  8  By.  ft 

(1888)  19  Wend.  185.  Corp.  L.  J.  91. 
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rectors.  Of  the  four  directors  of  the  company,  two  were 
absent  at  the  same  time.  One  of  them  was  resident  in  Nova 
Scotia^  and  was  appointed  a  director  to  secure  his  inflaence 
there^  and  was  charged  with  duties  for  the  performance  of 
^hich  residence  there  was  essential.  The  other  was  traveling 
abroad,  and  it  was  not  known  where  he  was.  And  it  was 
held  as  above  stated  that  daring  their  absence  it  was  not 
essential  for  the  validity  of  every  board  meeting  that  notice 
thereof  Bhould  be  sent  to  them,  and  the  other  two  direct- 
ors were  entitled  to  act  as  a  board  to  bind  the  company. 
Without  going  into  the  distinction  between  ordinary  and  ex- 
traordinary business,  the  court  intimated  that  had  the  business 
of  the  meeting  been  of  the  latter  character,  notice  would  be 
essential  wherever  the  directors  might  be.^    In  a  well  con- 

1 « I  decline  to  enter  into  the  ques-  England,  and  he  never  did  in  point 
tion  of  ordinary  and  extraordinary  of  fact  come  to  England ;  if  he  had, 
hasinees,  a  distinotion  which  does  a  totally  different  set  of  circum- 
not  ejist  in  the  articles  themselves ;  stances  would  have  arisen,  and  it 
it  seems  to  me  involved  and  diffi-  would  have  been  certainly  proper, 
cult.  As  far  as  I  can  judge  this  is  a  and  I  think  also  nepessary,  that  he 
pieoe  of  business  which  might  be  should  have  been  summoned  to  at- 
fatrly  OGknsidered  by  the  directors,  tend  directors'  meetings.  So  much 
and  ought  to  be  tiseated  by  the  court  as  regards  Mr.  Dustaji.  The  other 
as  falling  within  the  category  of  director  is  Mr.  Ryder.  The  evidence 
ordinary  business.  The  directors  is  that  he  was  out  of  the  country 
were  not  exercising  any  extraor-  and  in  America,  that  he  was  travel- 
dinaiy  powers,  such  as  powers  of  ing  about,  and  it  was  not  known 
borrowing  apd  so  forth ;  what  they  where  he  was.  It  was  almost  im- 
were  asked  to  do  by  the  debenture  possible  to  give  him  notice  of  the 
holders,  and  what  it  seems  to  me  as  meeting,  and,  therefore,  it  seems  to 
honest  men  they  were  bound  to  do,  me,  on  the  ground  that  the  business 
was  to  perfect  the  security  which  had  of  the  company  can  not  be  stopped 
been  already  given,  which  was  as-  by  a  director  choosing  to  go  away  to 
sumed  to  be  valid,  and  which  was  America,  or  traveling  about,  t^at 
found  to  be,  or  might  be,  defective  by  notice  to  him  was  unnecessary.  I 
reason  of  non-registration.  I  think,  come  to  the  conclusion,  under  these 
therefore,  that  this  might  be  treated  circumstances,  that  the  two  direct- 
even  in  that  respect  as  ordinary  busi-  ors  were  entitled  to  act  as  a  board 
ness.  I  am  of  opinion  that  in  each  to  bind  the  company  during  the  ab- 
point  of  view,  there  was  no  necessity  sence  of  Mr.  Ryder,  and  during  the 
to  go  through  the  form  of  giving  Mr.  absence  of  Mr.  Dustan  in  Canada 
Dustan  notice  of  a  meeting  which  it  performing  the  duties  with  which 
was  perfectly  weU  known  he  would  he  was  charged.  It  seems  to  me,  on 
not  attend.  He  never  gave  any  in-  these  grounds,  that  the  action  fails 
timation  of  his  intention  to  come  to  and  that  it  must  be  dismissed  with 
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sidered  American  case  in  point,  notice  of  a  meeting  of  the 
board  of  directors  at  which  an  assignment  was  made  for  the 
benefit  of  creditors,  was  sent  by  telegram  to  all  the  directors 
at  their  respective  residences.  Two  of  them  by  reason  of 
being  absent  from  the  State  did  not  receive  the  notification. 
A  suflBcient  number,  however,  received  notice  and  attended 
the  meeting,  to  constitute  a  quorum;  and  under  the  circum- 
stances the  court  declared  that  '^  it  would  seem  unreasonable 
to  hold  that  a  majority  of  the  whole  number,  being  present, 
could  not  do  a  legal  act  binding  the  corporation.  The  exi- 
gency demanded  immediate  action  to  save  the  property  and 
to  save  expense.  It  is  easy  to  see  how  disastrous  might  be 
the  consQquences  were  we  to  adopt  the  principle  contended 
for  by  the  defendants.  The  situation  of  the  absent  directors 
might  be  much  more  remote  and  inaccessible  than  in  the  pres- 
ent case,  requiring  several  months  to  reach  them  by  actual  no- 
tice. Must  the  corporation  remain  paralyzed  all  this  time^ 
without  ability  to  protect  itself?"  ^  The  suggestion  was  made 
in  the  argument  of  the  case  above  cited  that  the  absence  of 
the  two  directors  might  have  been  treated  as  a  vacancy  which 
the  other  directors  were  empowered  by  law  to  fill.  If,  how- 
ever, the  oflSce  was  vacant  as  to  the  two  absent  directors, 
then  surely  the  remaining  directors  could  lawfully  represent 
the  corporation,  for  there  is  no  general  law  or  principle  re- 
quiring vacancies  to  be  filled  before  the  remainmg  directors 
can  act  in  the  business  of  the  corporation,  provided  of  course, 
the  number  left  is  sufficient  to  constitute  a  legal  quorum.^ 

§  283.  Notice  to  specify  time,  place  and  purpose  of  meet- 
ing.—  The  notice  of  a  corporate  meeting  should  specify  the 
place  and  time  at  which  it  is  to  be  held.  The  time  should  be 
definitely  stated  to  be  on  a  certain  day  at  a  certain  hour.' 


the  usual  consequences."  Halifax 
Sugar  Refining  Co.  v.  Francklyn, 
(Ch.  Dir.  1890)  8  Ry.  &  Corp.  h.  J. 
01,  98. 

i  Chase  v,  Tuttle,  (1887)  55  Conn. 
455;  S.  a  3  A.m.  St.  Rep.  64. 

2  Chase  v,  Tuttle,  (1887)  65  Conn. 
455;  S.  O.  8  Am:  St.  Rep.  64. 

'San  Buenaventura   Commercial 


Min.  &  Manuf .  Co.  v.  Vassault.  (1875) 
50  Cal.  534,  537,  where  the  court 
said:  "Conceding  that  this  by-law 
18  notice  per  ^  that  the  annual 
meeting  will  be  held  on  the  third 
Monday  in  April  of  each  year,  it  is 
insufficient  as  a  notice  of  the  point 
of  time  during  that  day  at  which  the 
meeting  is  to  be  held." 
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« 

This  is  ordinarily  all  that  is  reqaired,  and  when  only  the  asual 
course  of  business  is  to  be  carried  out  no  notice  of  the  ques- 
tions to  be  considered  need  be  given ; '  but  when  the  purpose 
of  the  meeting  is  to  consider  some  matter  outside  of  the  usual 
routine  of  business,  the  notice  should  set  forth  the  nature  of 
the  business  to  be  transacted.'  It  is  not  necessary,  however, 
that  a  notification  should  be  drawn  up  with  all  the  formality 
of  a  special  plea.  All  that  is  required  is,  that  it  should  be  so 
expressed  as  that  the  members  may  fairly  understand  the  pur- 
pose for  which  they  are  to  be  convened.* 

§  284.  Compelling  attendance. —  Under  the  New  York 
statutes  *  constituting  the  wardens,  vestrymen  and  rector  of 
an  incorporated  Episcopal  Church  the  vestry  and  trustees  of 
the  church,  and  intrusting  to  them  the  management  of  the 
temporalities,  estate  and  property  of  the  church,  the  rector 
has  the  right  to  institute  mandamuB  proceedings  to  compel 

1  Warner  v.  Mower,  (1889)  11  Vt.  tion  passed  at  a  special  meeting  of 

885,  891,  894;  Sampson  v,  Bowdoin-  the  directors.   The  resolution  recited 

ham  Steam  MUl  Go. ,  (1854)  86  Me.  78 ;  that  written  notices  of  the '  meeting 

People's    Ins.   Co.  v,  Westcott,    14  had  been  served  on  each  director. 

Gray,  440;  Wills  v,  Murray,  4  Ex.  The  purpose  of  the  meeting  was  not 

848;  People  v.  Batchelor,  (1860)  22  specified  in  the  notices;  but  it  was 

N.  Y.  128 ;  South  School  District  v.  held  that  the  meeting  was  regularly 

Blakeslee,.  (1889)  18  Conn.  228;  Mer-  called,  and  the  mortgage  valid, 

ritt  V.  Farris,  22  111.  808.  •  South  School  District  v.  Blakes- 

s  Atlantic  Delame  Co.  v.  Mason,  lee,  (1839)  18  Conn.  228,  284,  where 
(1S58)  5  R.  L  468;  Shelby  R.  Co.  v,  the  following  notice  was  held  sufEL- 
Louisville  &c.  R.  Co.,  12  Bush,  62;  cient:  ''Notice  is  hereby  given  to 
Tuttle  t7.  Michigan  &c.  R.  Co.,  85  the  legal  voters  in  the  South  School 
Mich.  247;  Merritt  v,  Farris,  22  HI.  District  in  Northford,  that  there  will 
808;  In  re  Silkstone  Fall  Colliery  be  a  school  meeting  at  the  d well- 
Co.,  1  Ch.  Div.  88;  In  re  Bridport  ing  house  of  .Samuel  Bartholomew, 
Old  Brewery  Co.,  L.  R.  2  Ch.  191 ;  Thursday,  August  24th,  1837,  at  6 
Zabiinski  t7.  Cleveland  &c.  R.  Co.,  28  o'clock,  P.  M.,  to  decide  whether 
How.  881 ;  Savings  Bank  v,  Davis,  8  they  wiU  direct  a  suit  to  be  com- 
Conn.  192 ;  Asbury  Ry.  Sec,  Co.  v.  menced  for  the  damage  lately  done 
Riche,  L.  R.  7  H.  L.  653 ;  Button  v,  to  the  school-house  and  furniture. 
West  Cork  Ry.  Co.,  28  Ch.  Div.  654;  and  to  appoint  agents  for  the  pur- 
King  V,  Hill,  4  Bam.  &  C.  426.  Cf,  pose  of  conducting  a  suit,  if  neces- 
Wills  V,  Murray,  4  Ex.  843.  But  see  sary.  Northford,  August  18th,  1887." 
Granger  v.  Onginai  Empire  Mill  &c.  «  N.  Y.  Laws  of  1818,  ch.  60,  §  8 ; 
Co.,  (1882)  69  Cal.  678,  where  a  mort-  N.  Y.  Laws  of  1875,  ch.  79>  g  4; 
gage  was  executed  nnder  a  resolu-  N.  Y.  Laws  of  1876,  ch.  176,  §  1. 
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the  attendance  kA  vestrymen  who  refuse  to  attend  a  meeting 
of  the  vestry ;  and,  it  being  ffhown  that  a  meeting  is  necesr- 
sary,  and  can  not  be  held  without  their  presenee,  and  the  pnr- 
pose  sought  to  be  obtained  being  merely  to  secure  a  meeting, 
a  peremptory  writ  will  issue.^ 

§  28  o«  Place  of  hoMlng  members'  meetings, —  In  respect 
of  the  place  of  holding  corporate  meetings  a  distinction  is 
drawn  between  those  of  the  members  composing  the  corpo- 
rate body  itself  and  meetings,  of  thdr  managing  or  directing 
boards.  Whether  the  former  may  be  held  beyond  the  bor- 
ders of  the  State  from  which  the  charter  is  derived  is  a 
mooted  question ;  while  there  seems  to  be  no  doubt  that  the 
latter  may  meet  and  transact  such  business  as  has  been  com- 
mitted to  their  direction  wheresoever  may  be  most  convenient. 
In  support  of  the  proposition  that  the  members  or  stockhold- 
ers can  not  hold  a  valid  meeting  except  in  the  State  from 
which  they  derive  their  corporate  existence,  it  is  said  that 
where  corporations  are  created  by  State  legislatures  without 
specifying  a  locality  in  their  charters,  they  are  regarded  .as, 
by  implication  of  law,  Igcal  to  the  State  in  which  they  are 
created, and  must  have  their  business  locations  therein;^  that, 
accordingly,  all  votes  and  proceedings  of  pei^ons  professing 
to  act  in  the  capacity  of  corporators  if  assembled  bej^ond 
the  sovereignty  grantijag  the  charter  are  wholly  void.'    The 

^  People  t;.  W^inans,  (1890)  9  N.  Y.  and  the  demandants  claimed  title 

Snpl.  249.  through  a   mortgage  thereof   exe- 

s  AspinwaU  v,  Ohio  &  M.  R.  Co.,  cuted  bj  the  president  and  secretary 

(1868)  SO  Ind.  492;  &  c.  88  Am.  Dec.  of  the  BluehiU  Granite  Company,  a 

829.    The  case  of  Wright  i;.  Bundy,  corporation  chartered  by  that  State 

11  Ind.  898,  accords  with  AspinwaU  in  1886.    It  appeared  in  proof  that 

V.  Ohio  &  M.  R.  Co.,  (1868)  20  Ind.  shortly  after  the  date  of  the  charter 

492,  in  principle.    The  difference  19  a  meeting  of  the  corporators  fen:  ot- 

in  the  facts.    In    the   former   the  ganizarion  under  it  was  caUed  and 

stockholders  constituted  the  corpo-  held  in  the  city  of  New  York,  that 

ration,  the  directors  being  but  its  the  charter  was  there  accepted,  and 

agents.    In  the  latter  the  directors  the  officers  of  the  corporation,  presf- 

were  constituted  the  corporation  by  dent,  secretary  and  directors,  were 

the  charter.  chosen ;  that  at  a  meeting  of  the 

*  Miller  v.  Ewer,  27  Me.  609.    This  directors  held  in  the  same  city  in 

case  was  a  writ  of  entry  to  recover  April,  1837,  the  president  and  secre- 

a  tract  of  Icmd  in  the  State  of  Maine  tary  were  autliorized  by  vote  to  eK- 
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Bank  of  Augasta  v.  Earle,^  is  a  leading  case  in  point;  and  it 
was  there  said  by  Chief  Justice  Taney,  that  a  corporation 
^'  mnst  dwell  in  the  place  of  its  creation  and  can  not  migrate 
to  another  sovereignty ; "  but  that  its  residence  in  one  State 
creates  no  insuperable  objection  "  to  its  power  of  contracting  " 
in  another;  nor  does  it  make  any  difference  as  to  the  operation 
of  this  rule  that  the  corporators  named  in  the  charter  are  em- 
powered by  it  to  manage  the  affairs  of  the  corporation  and 
to  exercise  all  rights  therein  granted  **as  directors,"  until 
others  shall  be  elected.^  The  two  capacities  of  corporators 
and  directors  are  distinct,  and  they  can  not  do  in  the  latter 
capacity  those  acts  which  the  law  requires  them  to  do  in  the 
former.'  Subsequent  ratification,  however,  at  a  meeting  prop- 
erly held  may  suffice  to  impart  validity  to  former  irregular 
proceedings.*    And  the  legislature,  having  power  to  authorize 

ecate  the  mortgage  in  question,  was  held,  that  the  oorporatloii  could 
whioh  they  accordingly  did ;  and  not  hold  stockholders'  meetings  out- 
there  was  no  proof  that  any  meet-  side  of  Texas ;  that  directors  elected 
ing  for  the  organization  of  the  com-  at  a  meeting  held  at  Paris  were  not 
pany  or  for  the  choioe  of  its  officers  directors  even  de  faeto^  and  that 
had  ever  heen  held  in  the  State  of  their  acts  were  a  nullity ;  Famum 
Maine.  The  court  upon  this  proof  v.  Blaokstone  &c.  Corporation,  1 
held  that  the  mortgage  passed  no  Sumn.  46;  Day  t;.  Newark  dtc 
title  because  the  directors  who  or-  Manuf.  Ca,  1  Blatchf.  628^;  Flimp- 
dered  its  execution,  were  not  law-  ton  v.  Bigelow,  (1888)  98  N.  Y.  693, 
fully  chosen.  Wood  v.  Hydraulic  698;  Stevens  v.  Phoanix  Ins.  Co.,  41 
&e.  Co.,  (1872)  45  Ga.  85;  Hilles  v,  N.  Y.  149;  Mnriok  v.  Van  Sant^ 
Parrish.  (1862)  14N.  J.  Bq.  880;  As-  voord,  (1866)  84  N.  Y.  208.  218; 
pinwall  V.  Ohio  dbc  B.  Ca,  (1868)  20  Reichwald  t^.  Commercial  Hotel  Co., 
Ind.  492,  497;  &  a  88  Am«  Deo.  829;  (1888)  106  Ul.  489.  In  England  it 
Freeman  v.  Machias  Water  Power  has  been  enacted  that  all  meetings, 
&a  Co.,  (1854)  38  Me.  848;  Ormsby  whether  (xdinary  or  eztra<Mrdinary, 
V.  Vermont  Copper  ^to.  Co.»  (1874)  shall  be  held  in  the  plaee  prescribed 
56  N.  Y.  628;  Merrick  i\  Brainard,  in  the  charter,  if  ^ny,  and  if  no 
<1860)  88  Barb.  674 ;  La  Fayette  Ins.  place  be  preeoribed,  then  at  some 
Co.  V,  French,  18  How.  404;  Smith  plaee  to  be  ai^x>inted  by  the  direct- 
V.  Silver  Valley  &c,  Co.,  64  Md.  85;  orff.  8  Vict  ch.  16,  §  66. 
8.  a  10  Am.  Ar  Eng.  Corp.  Cas.  1;  i(1880)  18  Peters,  619,  588. 
8.  c.  54  Am.  Bep.  760;  Miller  v.  ^  Smith  v.  Silver  Valley  Mining 
Ewer,  27  Me,  509;  8.  a  46  Am.  Dea  (>>.,  (1885)  64  Md.  85;  8.  o.  54  Am. 
619;     Franoo*Texan    Land    Co.    vl  Bep.  760. 

Laigle,  (1883)  59  Tex.  889,  where  the  t  Smith  v.  Silver  Valley  Mining 

charter  of  a  Texas  corporation  pur-  Ca,  (1885)  64  Md<  85;  &  a  54  Anf. 

ported  to  authorijEe  it  to  transact  Bep.  760. 

busineias   at  Paris,   France,  and  it  « Freeman  t^^Maehias  Water  Power 
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a  meeting  to  be  held  out  of  the  State,  may  cure  the  irrega- 
larity  of  one  there  held  without  authority  first  obtained,  by 
the  subsequent  passage  of  an  act  which  recognizes  the  pro- 
ceedings of  the  meeting  as  valid.^ 

§  286.  Place  of  meeting  to  accept  charter  and  to  organ- 
ize the  company. —  Whatever  doubt  there  may  be  as  to  the 
legality  of  stockholders'  meetings  beyond  the  State  after  the 
company  has  been  duly  organized,  there  is  none  as  to  the  in- 
sufficiency of  votes  and  elections  given  and  held  without  the 
State  for  the  purpose  of  accepting  the  charter  and  electing 
the  first  officers  and  board  of  directors.*  But  a  subscriber  to 
the  stock  of  a  corporation  thus  illegally  organized,  who  has 
given  his  note  for  the  amount  subscribed,  may  by  his  acts  be 
estopped  from  denying  the  legal  existence  of  the  corporation,, 
when  sued  by  a  honafde  endorsee  for  value  before  maturity.' 
For,  it  is  said,  if  he  did  it  with  knowledge  of  the  fact  that  the 
company,  of  which  he  thus  became  a  member,  was  in  point  of 
fact  a  mere  cheat  and  a  fraud  upon  the  public,  he  should  not 
be  permitted  to  take  advantage  of  his  own  wrong.^ 

§  287.  Place  of  meeting  of  consolidated  companies.— 

That  a  meeting  in  one  of  several  States  of  the  stockholders  of 
a  corporation  chartered  by  all  of  those  States  is  valid  in  re- 
spect to  the  property  of  the  corporation  in  all  of  them,  with- 

&  Mill  Ck).,  (1854)  88  Me.  848,  346;  Company,  (1885)  64  Md.  85;  S.  C  54 

Ohio  &&  R.  Go.  V,  McPherson,  (1864)  Am.  Rep.  760,  a  charter  was  granted 

85  Mo.  13 ;  8.  c.  86  Am.  Dec.  128.  to  a  corporation  by  the  legislaCaie 

1  Graham  v,  Boston  &c.  R.  Co.,  of  North  Carolina.  The  corporators 
(1886)  118  U.  S.  161,  178;  8.  a  14  held  their  first  meeting  in  Baltimore, 
Fed.  Rep.  753.  Upon  the  general  Maryland,  there  accepting  the  char- 
question  of  legislative  sanction  of  ter ;  and  it  was  decided  that  this  ac- 
irregular  corporate  acts,  see  the  fol-  ceptance  was  invalid  and  that  the 
lowing  cases,  which  relate  to  irregu-  corporation  had  no  legal  existence, 
lar  municipal  elections:  Anderson  Freeman  v.  Machias  Water  Power 
V.  Santa  Anna,  (1885)  16  U.  S.  856,  ftc.  Co.,  (1854)  88  Me.  343.  But  see 
859;  St.  Joseph  Township  v,  Rogers,  Hearth  v.  Silverthom  Lead&c.  Co., 
16  Wall.  644;  Grenada  Co.  v,  Brog-  (1875)  89  Wis.  146,  as  to  estoppel  of 
den,  (1884)  112  U.  S.  261 ;  Keithshurg  the  corporation  to  deny  eztra-terri- 
V.  Frick,38ni.  405;  Cogwill  v.  Long,  torial  acts,  to  the  injury  of  third 
15  ni.   202;   Howe  v.  Freeman,  14  parties. 

Ghray,  566 ;  Shaw  v.  Norfolk  R.  Co.,  •  Camp  v.  Byrne,  (1867)  41  He.  525^ 

5  Gray,  162.  «  Camp  v.  Byrne,  (1867)  41  He.  525. 

'  In  Smith  v.  Silver  Valley  Mining 


BB 


§  287.]  COBPOBA.TB  MBETING8  AND  ELSanONS.  479 

ont  the  necessity  of  a  repetition  of  the  meeting  in  any  other 
of  those  States,  is  declared  by  the  federal  Supreme  Oourt  to 
be  a  sound  proposition.^  Thus,  the  Boston,  Hartford  &  Erie 
Bailroad  Company,  though  made  up  of  distinct  corporations, 
chartered  by  the  legislatures  of  different  States,  had  a  capital 
stock  which  was  a  unit,  and  only  one  set  of  shareholders,  who 
had  an  interest,  by  virtue  of  their  ownership  of  shares  of  that 
stock,  in  all  its  property  everywhere.  In  its  organization  and 
action,  and  the  practical  management  of  its  property,  it  was 
one  corporation,  having  one  board  of  directors,  though,  in  its 
relations  to  any  State,  it  was  a  separate  corporation,  governed 
by  the  laws  of  that  State  as  to  its  property  therein.  It,  there- 
fore, had  a  domicile  in  each  State,  and  the  corporators  or  share- 
holders could,  in  the  absence  of  any  statutory  provision  to  the 
contrary,  hold  meetings  and  transact  corporate  business  in 
any  one  State,  so  as  to  bind  the  corporation  in  respect  to  its 
property  everywhere.*  There  is  a  case,  however,  apparently 
to  the  contrary,  where  in  respect  to  a  company  incorporated 
both  in  Ohio  and  in  Indiana  it  was  said:  ^'  The  authority  given 
by  the  legislature  of  Indiana  to  the  corporation  created  by 
that  body,  to  own  and  manage  property  in  Ohio,  did  not  in- 
clude in  it  the  authority  to  the  corporation  to  change  its 

1  Grabam  v.  Boston,  H.  &;  E.  R.  v.  Mayer,  (1877)  81  Ohio  St.  817,  and 

Co.,  (1886)  118  U.  S.  161,  168,  169,  Pierce  on  Railroads,  20.     "The  ir- 

where  Mr.  Justice  piatchford,  de-  regularity;  if  any,  was  one  which  the 

livering  the  opiaion  of  the  court,  legislatures  of  the  four  States  could 

continued:  "Whether  it  be  or  be  rectify,  as  they  did,  because  all  of 

not  true  that  proceedings  of  persons  them,  acting  together  for  the  one 

professing    to   act   as   corporators,  purpose,  could  have  authorized  in 

when  assembled  without  the  bounds  advance  the  holding  of  the  meeting 

of  the  sovereignty  granting  the  char-  at  New  York."  Graham  r.  Boston,  H. 

ter,  are  void,  (Miller  v.  Ewer,  27  Me.  &  £.  R.  Co.,  (1886)  118  U.  S.  161,  170, 

500)  there  is  no  principle  which  re-  citing  Grenada  Co.  v.  Brogden,  (1884) 

quires  that  the  corporators  of  this  112  U.  S.  261;  Anderson  v,  Santa 

consolidated  corporation  should  meet  Anna,  (1885)  116  U.  S.  866;  Shaw  v. 

in  more  than  one  of  the  States  in  Norfolk  R.  Co.,  5  Gray,  162;  Howe 

which  it  has  a  domicile,  in  order  to  v.  Freeman,  14  Gray,  566.    Cf,  Cul- 

the  vaUdity  of  a  corporate  act"  See  bertson  r.  Wabash  Navigation  Co., 

also  Covington   &c.  Bridge  Co.  v.  4  McLean,  544;  Richardson  v,  Ver- 

Mayer,  (1877)  81  Ohio  St.  317.  mont  &c.  R.  Co.,  44  Vt.  613.  Contra, 

<  Mr.  Justice  Blatch ford  in  Graham  Aspinwall  v.  Ohio  &c.  R.  Co.,  (1868) 

v.  Boston,  H.  &;  E.  R.  Co.,  (1886)  118  20  Ind.  492;  s.  a  88  Am.  Dec.  329. 
U.  S.  161,  169,  170,  citing  Bridge  Co. 
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domicile  to  that  State.  The  authority  given  to  the  Indiana 
corporation,  by  the  legislatare  of  Ohio,  to  act  in  that  State 
did  not  confer  upon  it,  in  the  absence  of  authority  from  In- 
diana,  the  right  to  migrate  to  that  State  as  an  Indiana  corpo- 
ration.^ 

§  288.  Place  of  holding  clinreli  meetlHgs. — The  meetings 
of  church  bodies  held  for  business  purposes,  such,  for  example, 
as  the  election  of  trustees,  should  be  convened  at  their  usual 
place  of  meeting  for  religions  worship.'  Holding  a  meeting 
in  a  private  house  at  a  considerable  distance  from  the  regular 
place  of  worship,  has  been  held  to  be  a  fatal  objection  to  the 
validity  of  its  proceedings,  even  where  access  to  the  latter  was 
hindered  by  those  having  control  of  the  building.'  If  the  door 
be  locked,  and  those  having  control  of  it  refuse  to  surrender 
the  key,  the  meeting  should  be  held  at  the  nearest  practicable 
place,  as  for  instance  at  the  door  of  the  meeting-house.^ 

§  289.  Place  of  directors'  meetings. —  It  would  certainly 
be  an  extraordinary  anomaly,  if,  while  bythe  comity  existing 
between  the  States  a  corporation  is  allowed  to  conduct  its  busi- 
ness beyond  the  borders  of  the  incorporating  State,  it  could 
disavow  the  acts  of  those  whom  it  has  appointed  to  conduct 
its  business  in  the  foreign  State  on  the  ground  that  the  votes 
by  which  they  were  done  were  passed  there.*  Accordingly, 
directors  may  hold  meetings,  have  an  officei,  make  contracts 
and  transact  a  part  at  least  of  the  general  business  of  the  cor- 
poration  in  another  State,  unless  prohibited  by  local  legisla- 
tion. But  the  directors,  when  so  actirig,  are  not  the  corporate 
body,  but  its  mere  agents.^    So  long  as  its  stockholders'  meet- 

lAspinwan  v.  Ohio  &  M.  R.  Co.,  road  v.  Cowdery,  (1870)  11  Wall.  4l59, 

(18G8)  20  Ind.  492;  S.  0.  88  Am.  Deo.  476 ;    Smith   v.    Alvord,    (1872)   68 

d:i9.  Barb.  416. 

2  American  Priuiitive  Soc.  v.  Pill-  ^  Smith  v.  Silver  Valley  Ifllning  Co., 

ing,  (1855)  24  N.  J.  658,  661;  Miller  (1885)  64  Md.  85;  &  a  54  Am.  Bep. 

t;.  Euglish,  (1848)  21  N.  J.  817.  760,  citing  Angell  Si  Ames  on  Gor- 

>  American  Primitive  Soc.  v.  Pill-  porations,  104;  Baltimore  ft  O.  It. 

ing,  (1855)  24  N.  J.  653,  661.  0>.  v.  Glenn,  28  Md.  287;  Ohio  Ac. 

4  American  Primitive  Soc.  t^.  Pill-  R.  Co.  v.  McPherson,  (1864)  85  Mo. 
ing,  (1855)  24  N.  J.  658,  661;  State  V.  18;  s.  C.  86  Am.  Dec.  128;  Wood 
Croweil,  9  N.  J.  411.  fijdraulic  &C  Co.  v.  Sing,  (1872)  45 

5  Saltmarsh  v.  Spaulding,  (18b'8)  Ga.  84;  Bellows  v.  Todd,  (1874)  89 
147  Mass.  224,229;  Galveston  Rail-  Iowa,  209,  217;  Wright  v.  Bandy, 
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ings  and  the  election  of  its  ofScers  and  directors  are  held  in  the 
State  of  its  origin,  the  company  will  not  be  deemed  to  have 
migrated  to  the  State  in  which  its  business  is  carried  on,  for 
the  purpose  of  holding  its  members  personally  liable  as  part- 
ners.^ Nor  are  the  shares  of  a  non-resident  defendant  in  the 
stock  of  a  foreign  corporation  deemed  to  be  within  the  State 
for  the  purposes  of  an  attachment  suit,  by  reason  of  the  fact 
that  the  president  or  other  officers  of  the  corporation  are  there 
engaged  in  corporate  business.'  Indeed,  a  company  may  be 
organized  under  the  laws  of  one  State  for  the  express  purpose 
of  doing  business  in  another,  if  only  its  corporate  organization 
be  maintained  and  directed  from  the  State  of  its  origin.'  The 
powers  of  a  company  so  orgapized  and  managed  are  deter- 
mined by  its  charter  and  the  laws  of  the  incorporating  State, 
while  the  manner  of  carrying  out  its  powers  and  the  form  of 

11  Ind.  898,  404;  McCaU  v,  Bjrram  and  election  of  officers  in  the  former 

Manuf.  Co.,  6  Conn.  428;  Aroies  v.  State,    provide    also   for  directors' 

Conant,  (1864)  86  Vt.   744.    Under  meetings  for  business  in  the  latter 

the  Colorado  incorporation  act,  §  18»  State,  the   appointment  of   agents 

meetings  of  the  directors  may  be  and  the  filling  of  vacancies  in  the 

held  beyond  the  limits  of  the  State,  board  of  directors  there,  a  vote  au- 

if  provision  therefor   be   made  in  thorizing  certain  officers  to  mort- 

the     certificate    of     incorporation,  gage  land  in  the  latter  State  may 

Humphrey  v.  Mooney,  (1881)  5  Colo,  properly  be  taken  by  the  directors  in 

282.  that  State.    For  examples  of  ohar- 

i  In  Merrick  r.  Van  Santvoord,  (1866)  ters  of  companies  authorized  to  do 
84  N.  Y.  208,  the  corporation  held  business  beyond  the  State,  requiring 
its  annual  elections  in  Connecticut,  only  that  their  shareholders'  meet- 
and  the  court  refused  to  consider  it  ings  shall  be  held  within  the  State, 
as  having  migrated  by  reason  of  its  see  N.  Y.  Laws  of  1826,  ch.  148,  in- 
business  being  carried  on  in  New  oorporatingThe  United  States  Mezi- 
York,  and  declined  therefore  to  hold  can  Co. ;  N.  Y.  Laws  of  1827,  ch. 
the  defendant  individually  liable  as  808.  incorporating  The  New  York 
a  member  of  an  absconding  corpora-  South  American  Steamboat  Associa- 
tion, tion ;  N.  Y.  Laws  of  1849,  ch.  407, 

2  Plimpton  i;.   Blgelow,  (1888)  98  incorporating  The  Panama  Railroad 

N.  Y.  592,  598.  Ca    See  also  N.  Y.  Laws  of  1828, 

sSaltmarsh  v.  Spaulding,  (1888)  ch.  211;  of  1847,  ch.  518;  of  1848, 
147  Mass.  224,  where  it  was  held  ch.  896;  of  1850,  ch.  627;  of  1864,  ch. 
that  if  a  corporation  be  organized  758;  of  1865,  ch.  860,  cited  as  illus- 
for  the  purpose  of  doing  business  trating  the  New  York  legislative 
outside  the  State,  and  its  contracts  construction  of  the  rules  of  inter- 
are  made  and  business  conducted  in  national  comity,  by  Porter,  J.»  in 
another  State,  and  its  by-laws,  while  Merrick  v.  Van  Santvoord,  (1866)  84 
providing  for  an  annual  meeting  N.  Y.  208,  216. 
81 
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its.  deods  and  contracts  are  regulated  by  the  laws  of  the  State 
wherein  its  business  is  conducted.^ 

§  390.  Estoppel  from  pleading  Illegality  of  the  place  of 
meeting. —  While  the  meeting  of  members  of  a  company  out 
of  the  State  granting  them  their  charter  is  undoubtedly  ir- 
regular and  the  proceedings  of  a  meeting  so  held  for  the  pur- 
pose of  accepting  a  charter  are  wholly  nugatory,*  yet,  it  does 
not  lie  in  the  mouth  of  members  of  a  company  already  or- 
ganized who  have  participated  or  acquiesced  in  the  holding 
of  meetings  beyond  the  State,  to  object  to  the  validity  of  pro- 
ceeding there  taken.'  While  a  dissenting  shareholder  mav 
attack  the  proceedings  as  irregular  and  as  in  fraud  of  his 
rights,  (unless  by  failure  to  take  any  action  within  the  time  pre- 
scribed by  the  Statute  of  Limitations,  his  remedy  be  barred)/ 
the  irregularity  is  not  to  be  taken  advantage  of  either  by  the 
company,'  or  by  persons  contracting  with  it.*  And  a  stock- 
holder who  has  contracted  with  the  company  in  its  corporate 
name,  paid  his  money  to  it  as  an  existing,  living  thing  in  an- 
swer to  its  corporate  demands,  and  from  year  to  year  has 
attended  meetings  of  its  stockholders  and  voted  at  elections 

I  Mass.  Pub.  Stat.  ch.  106,  §  23,  >  *'  After  the  corporation  had  be- 
providiug  that  a  corporation  shall  come  full  fledged,  I  see  nothing  in 
not  convey  or  mortgage  its  estate  or  reason  or  in  principle  why  the  stock- 
give  a  lease  thereof  for  more  than  a  holders  might^not  as  weU  elect  direct- 
year  *'  unless  authorized  by  a  vote  ors  as  the  directors  a  ti-easurer  on  the 
of  the   stockholders    at  a  meeting  Missouri  side  of  the  line.  The  utmost 
called  for  the  purpose,"  does  not  ap-  that  could  be  said  under  such  cir- 
ply  to  foreign  corporations ;  and  ac-  cumstances  is  that  the  election  was 
cordingly  where  the  directors  of  such  irregular."    Ohio  &  M.  R.  Co.  v- 
a  corporation  have  power  to  do  so,  McPherson,  (1864)  85  Ma  18;  8.  c. 
they  may  at  a  meeting  held  in  Mas-  86  Am.  Dec.  128,  distinguishing  Miller 
sachusetts    validly   authorize    their  v.  Ewer,  (1847)  27  Me.  509;  8.  a  46 
president  and  treasurer  to  execute  a  Am.    Dec.     619.    A     particitmting 
mortgage  of  the  corporate  property,  shareholder  can  not  take  advantage 
"While  they  must  comply  in  their  of  an  extra-State  organization  even, 
forms    of    conveyance    with    those  Camp  r.  Byrne,  (1867)  41  iio.  6:i5. 
here  required,  they  derive  their  au-  *  Ormsby  v.  Vermont  Copper  &c^ 
thority  to  make  them  from  the  rules  Co.,  (Ib74;  56  N.  Y.  628. 
imposed  upon  them  by  the  States  ^  Heath  v.  Siiverthorn  Lead  &c. 
where    they   were    created."    Salt-  Co.,  1 1875)  89  Wis.  146;  Humphrey  a 
marsh  t7.  Spaulding,  (1888)  147  Mass.  v.  Mooney,  (1881)  5  Colo.  282. 
224,  327.  «  Humphreys  V.  Mooney,  (1*^1)  ^ 

s  Vide  thjtpra,  g  287.  Colo.  282. 
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upon  questions  which  clearly  implied  the  company's  existence, 
ought  to  be  estopped  from  denying  what  he  has  thus  often 
and  solemnly  admitted.^  The  directors  of  a  corporation  that 
has  been  duly  organized,  although  they  may  have  been  elected 
at  a  meeting  of  stockholders  held  without  the  State,  become 
directors  (/^ /a^?^  by  accepting  their  ofiQces  and  ordering  a 
call  for  payment  upon  subscriptions  to  the  capital  stock ;  and 
their  authority  can  not  be  questioned  collaterally  by  a  stock- 
holder in  an  action  against  him  for  the  call  thus  made,  with- 
out showing  a  judgment  of  ouster  against  them  in  direct 
proceedings  instituted  by  the  State  for  that  purpose.'  In  an 
early  case  the  Supreme  Court  of  Maine  refused  to  declare  the 
proceedings  of  a  meeting  illegal  and  void  on  the  ground  that 
it  was  convened  in  New  Hampshire  where  the  members  re- 
sided, the  statute  not  prescribing  that  the  meeting  should  be 
holden  in  the  commonwealth.' 

§  291.  Time  of  meeting. —  If  the  time  of  holding  corporate 
meetings  be  not  fixed  in  the  charter  or  articles  of  association, 
it  is  within  the  province  of  the  by-laws  to  prescribe  the  times  at 
which  they  shall  be  holden.^  Butif  the  time  be  not  prescribed* 
by  the  organic  law  of  the  company,  it  is  for  the  directors  to 
determine  the  date  of  meeting;  and  a  court  of  equity  will  hot 
ordinarily  interfere  with  their  discretion.^  Their  discretion 
in  this  regard  is  not,  however,  to  be  arbitrarily  exercised  to 

1  Ohio  &  M.  R  Co.  V,  McPherson,  that  the  first  general  meeting  of  the 
(1864)  85  Mo.  18;  S.  C.  86  Am.   Dec.    shareholders  of  the  company  shall 

.  128,  182,  citing  All  Saints  Church  v.  be  held  within  the  time  prescribed 

Lovett,  1  Hail,  191 ;  John  v.  Farm-  by  the  act  of  incorporation,  or  if  no 

ers'  &  Mechanics'  Bank,  2  Blackf.  time  be  prescribed,  within  one  month 

867;  a  a  20  Am.  Dea  119;  Chester  after  the  passing  of  the  special  act 

Glass  Co.  v»  Dewey,  16  Mass.   94;  of  incorporation,  and  the  future  gen- 

S»  c.  8  Am.  Dec.  128.  eral  meetings  shaU  be  held  at  the 

2  Ohio  &  M.  R.  Co.  v»  McPherson,  prescribed  periods,  and  if  no  periods 
(1864)  85  Mo.  18 ;  s.  o.  86  Am.  Dec.  be  prescribed,  in  the  months  of  Feb- 
128;  Humphreys  v,  Mooney,  (1881)  ruaryand  August  in  each  year,  or  at 
5  Colo.  282.  such  other  stated  periods  as  shall  be 

>  Coop  V,  Lamh,  (1885)  12  Me.  812,  appointed  for  that  purpose  by.  an 

314  order  of  a  general  meeting.    8  Via 

«  Newling  v,  Francis,  8  Term  Bep.  ch.  16,  §  66. 

189;  In  re  Long  Island  B.  Co.,  19  » Cannon  t7.  Trask,  (1875)  L.  R.  20. 

Wend.  87.   It  is  enacted  by  the  En-  £q.  669,  675;  Inderwick  v.  Snell,  3 

gfiah  Companies  Clauses  Act  of  1845,  Mac.  &  G.  216. 
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perpetuate  themselves  in  power  nor  to  give  one  party  of  share- 
holders an  undue  advantage  over  others.^  Thus,  where  the 
directors  fixed  an  unusually  early  date  for  the  annual  meeting 
for  the  purpose  of  preventing  certain  stockholders  from  exercis- 
ing the  full  voting  power  which  they  would  derive  from  newly 
acquired  shares  if  the  meeting  were  held  at  the  customary 
time,  an  injunction  was  granted  these  stockholders  to  prevent 
the  meeting  being  held  until  the  usual  time.^ 

§  292.  Premature  convening  of  meeting. —  While  a  con- 
siderable delay  may  not  render  the  proceedings  of  the  meeting 
invalid,  the  premature  organization  of  a  meeting  even  but  a 
few  minutes  before  the  time  fixed  by  custom  or  notice,  fs  ob- 
viously a  surprise  upon  such  stockholders  as  did  not  partici- 
pate therein,  and  as  against  them  the  proceedings  will  be  held 
irregular  and  invalid.'  While,  of  course,  a  reorganization  at 
the  appointed  time,  fully,  fairly  and  openly  made,  like  a  new 
meeting  and  attended  with  no  circumstances  of  deception  or 
unfairness,  may  cure  such  an  irregularity,^  its  subsequent  re- 
organizatign  at  the  designated  hour  has  been  held  insufficient 
to  give  validity  to  a  meeting,  where  the  original  meeting  was 
not  broken  up,  the  chairman  and  secretary  retained  their 
seats  at  the  table  with  their  friendly  stockholders  where  they 
sat  at  the  first  meeting,  and  there  was  no  abandonment  of  the 
room  nor  relinquishment  of  its  preoccupation  by  those  who 
held  the  first  meeting  and  no  formal  organization  of  a  new 
meeting  in  the  ordinary  way.* 

§  293.  Delay  and  postponement. —  Stated  meetings  of  the 
corporators  should  be  convened  upon  the  appointed  day,*  and 

1  El  kins  V,  Camden  &  A.  R  Co.»  the  election  of  directors,  the  direct- 

(1882)  86  N.  J.  £q.  467;  Cannon  v,  ors  can  not  by  a  by-law  so  change 

Trask,  (1875)  L.  R.  20  Eq.  609.  the  time  of  the  annual  election  as  to 

>  Cannon  v.  Trask,  (1876)  L.  R.  20  continue  themselves  in  office  more 

Eq.  669.  than  a  year,  against  the  wishes  of 

'People  V.  Albany  &k&,  B.  Co.,  the  holders  of  a  majority  of  the  stock. 

(1869)  55  Barb.  846,  863.  Elkins   v.  Camden   &    A.  R.  Ca, 

.  4  People  V.  Albany  &  S.  R.  Co.,  (1882)  86  N.  J.  Eq.  467.    In  Alabama 

(1869)  55  Barb.  346,  363.  the  election  and  term  of  office  of  the 

ft  People  t;.  Albany  &  8.  R.  Co.,  directors  and  officers  of  street  rail- 

(1869)  55  Barb.  846,  364,  865.  way    companies   are   governed  by 

•Where  the  charter  of  a  corpora-  Code,  §§  1928,  1935,  which  oontem- 

tion  requires  annual  meetings  for  plates  only  annual  elections;  and  a 
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should  be  organized  promptly  at  the  appointed  hour.^  If, 
however,  a  delay  is  for  the  mere  purpose  of  enabling  all  the 
members  to  assemble  and  withoat  prejudice  to  any  one,  it 
would  be  unjust  to  hold  the  proceedings  illegal.  But,  on  the 
other  hand,  if  it  were  such  as  to  create  a  general  belief  that 
no  meeting  would  be  holden,  and  thereby  induce  the  great 
body  of  the  electors  to  disperse,  and  a  few  were  afterwards  to 
open  the  meeting  and  pass  votes  which  could  not  have  been 
passed  except  for  the  delay,  it  would  be  unjust  to  hold  them 
legal  and  binding.*  Postponement  beyond  the  stated  day  of 
meeting  does  not  necessarily  render  the  proceedings  subse- 
quently taken  invalid.' 

majority  of  the  directors  of  Buoh  a  holders  of  these  meetings,  although 
oorporation  can  not,  by  changing  the  they  were  in  the  vicinity  and  might 
time  of  the  annual  meeting  of  the  easily  have  been  notified.  The  court, 
stockholders,  change  the  term  nor  expressing  no  opinion  as  to  the  force 
authorize  an  election  by  the  stock-  and  effect  of  the  injunction,  decided 
holders  of  a  new  board  before  the  that  ''to  sustain  an  election  held 
term  as  limited  by  the  statute  has  under  such  circumstances  would,  in- 
expired.  Nathan  v.  Tompkins,  deed,  be  a  most  dangerous  prece- 
(1887)  83  Ala.  487.  dent.    The  liberal  rule  which  is  ex- 

1  State  V,  Bonnell,  (1878)  85  Ohio  tended  to  elections  fairly  but  irregu- 

8t.  10.  larly  held  has  no  just  application  to 

2, South  School  District  v.  Blakes-  this  case." 
lee,  (1889)  13  Conn.  228,  284  (mis-  *  Beardsley  v.  Johnson,  (1888)  49 
printed  in  original  report  as  288).  In  Hun,  607.  In  New  York  it  is  pro- 
State  V.  Bonnell,  (1878)  85  Ohio  St.  vided  by  statute  that  in  case  an  elec- 
10,  the  certificate  of  incorporation  of  tion  of  directors  of  any  Incorporated 
the  company  provided  that  the  an-  company  be  not  held  at  the  appointed 
nual  meeting  for  the  election  of  di-  time,  it  may  be  held  within  sixty 
rectors  should  be  held  on  the  third  days  thereafter.  1  N.  T.  Be  v.  Stat. 
Tuesday  of  January  in  each  year;  604,  §  8.  But  this  statute  is  held  to 
and  it  had  been  customary  for  the  be  merely  declaratory,  and  where 
secretary  to  give  the  stockholders  an  election  was  not  held  until  more 
notice  of  such  meetings,  stating  the  than  two  years  after  the  time  ap- 
hour  at  which  they  would  be  held,  pointed  it  has  been  considered  legal. 
Notice  of  the  meeting  for  1879  was  Beardsley  v.  Johnson,  (1888)49  Hun, 
in  like  manner  issued ;  but  owing  to  607.  Provision  is  made  in  the  stat- 
an  injunction  it  was  not  held  at  the  utes  of  New  York  for  changing  the 
hour  designated.  A  small  number  time  of  holding  the  annual  election 
of  the  members,  however,  for  the  of  directors  of  railway  companies, 
purpose  of  "saving  the  charter  day,"  This  may  be  done  either  by  the  di- 
met  at  a  later  hour  and  adjourned  rectors  (N.  Y.  Laws  of  1875,  ch.  586, 
to  the  following  day,  at  which  time  §  1 ;  N.  Y.  Laws  of  1881,  ch.  317,  §  1) 
they  elected  directors  for  the  ensuing  or  by  the  stockholders.  N.  Y.  Laws 
year.  **  No  special  pains  were  taken  of  1885,  ch.  498,  §  1. 
to  give  notice "  to  the  other  stock- 
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§  294.  Adjourned  meettaigs. — The  proceedings  of  aa  ad- 
journed meeting  at  which  only  the  unfinished  business  of  the 
original  meeting  is  transacted,  are  valid  without  the  necessity 
of  additional  notice  being  served  upon  the  members.^  Thus 
where  notice  of  the  purpose  of  a  vestry  meeting  has  been  duly 
given  and  the  meeting  was  regularly  held  and  adjourned 
to  a  subsequent  time,  leaving  certain  business  unfinished,  the 
matter  may  be  lawfully  taken  up  and  completed  at  the  ad- 
journed meeting  although  the  notice  summoning  the  latter 
does  not  state  the  purpose  for  which  it  is  to  be  convened.' 
But  in  order  that  notice  of  a  prior  meeting  may  extend  and 
apply  to  a  subsequent  meeting,  the  latter  must  be  held  merely 
for  the  purpose  of  completing  the  unfinished  business  of  the 
former.'  And  the  hour  to  which  it  is  adjourned  should  be 
definitely  fixed  and  should  be  entered  upon  the  minutes  in 
order  to  affect  members  absent  from  the  first  with  notice  of 
the  adjourned  meeting.^  Thus  where  a  regular  meeting  of 
the  board  of  directors,  of  which  no  notice  was  required,  was 
adjourned  to  the  next  day,  but  the  hour  to  which  it  was  ad- 
journed was  not  stated  in  the  minutes  thereof,  and  two  direct- 
ors who  were  not  present  at  the  regular  meeting,  received 
no  notice  of  the  adjournment,  and  had  no  knowledge  of  it^ 
an  assessment  levied  at  the  latter  meeting  was  held  to  be  a 
nullity.^  And  if  there  be  reason  to  believe  that  the  adjourn- 
ment was^  fraudulently  designed  to  prevent  some  of  the  mem- 
bers from  participating  in  the  business  to  be  transacted,  as 
where  notice  of  the  subsequent  meeting  was  not  given  them 

1  United  States t?. McKelden,  (1879)  'People  t;.  Batchelor,  (1860)  88 
8  Fed.  Rep.  778;  s.  O.  4  MacA.  818;  N.  T.  128»  183;  Scadding  v.  Loraut, 
People  V,  Batchelor,  (1860)  22  N.  Y.  (1851)  8  H.  L.  Gas.  418.  In  England 
188;  Smith  v.  Law,  (1860)  21  N.  T.  it  is  provided  by  the  Companies 
896;  Warner  v.  Mower,  (1839)  11  Yt.  Clauses  Act  of  1845  that  no  business 
885;  Wills  v.  ^I array,  4  Ex.   843;  shall  be  transacted  at  any  ad  journed 

6  a  19  L.  J.  Ex.  209 ;  Bex  v.  Carma-  meeting  other  than  the  business  left 
then,  1  Maule  &  S.  702;  Schoff  v,  unfinished  at  the  meeting  from 
Bloomfield,  8  Yt.  472 ;  Qarrar  v,  which  such  adjournment  took  place. 
Perley,  7  Me.  404 ;  Granger  v.  Grubb,  8  Yic.  ch.  16,  §  74. 

7  Phila.   850;  Scadding  v,   Lorant,        «  Thompson  v.  Williams,  (1888)  76 
(1851)  8  H.  L.   Cas.  418;  Queen  v.  Cal.  153;  s.  C.  9  Am.  St  Rep.  187. 
Grimshaw,  10  Q.  B.  747.  « Thompson  v.  Williams,  (1888)76 

2  Scadding  v,  Lorant,  (1851)8  H.  L.  Cal.  153;  a  o.  9  Am.  St.  Bep.  187. 
Cas.  418,  446. 
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although  they  were  in  the  vicinit}'  and  might  have  been  easily 
tiotified,  the  proceedings  will  be  set  aside.^ 

§  295.  Hlnntes. —  Besolutions  of  a  meeting  of  directors  of 
a  private  corporation  may  be  shown  by  the  record  of  the  pro- 
ceedings, if  one  is  kept;  otherwise  parol  evidence  is  admis- 
sible to  show  what  was  resolved,  and  by  what  vote.'  Entries 
in  the  minutes  made  by  the  officers  of  corporatioms  are  pre- 
sumed to  be  true.^  The  presumption  omnia  rite  acta  applies 
in  favor  of  the  regularity  of  corporate  meetings.*  An  entry 
in  the  minutes  of  a  meeting  of  a  corporation,  or  its  board  of 
directors,  that  a  certain. proposition  was  adopted,  is  prima 

1  State  V,  BonneU,  (1878)  85  Ohio  of  the  signature  of  the  chairman,  or 

St  10.  of  the  fact  of  his  having  been  chair- 

<  Ten  Eyck  v.  Pontiac,  O.  &  P.  A.  man,  all  of  which  last-mentioned 
R.  Co.,  (Mich.  1889)  41  N.  W.  Bep.  matters  shall  be  presumed,  until  the 
905.  Of,  Monographic  note  by  John  contrary  be  proved.  8  Vic.  ch«  16, 
D.  Lawson,  15  Fed.  Rep.  727;  ''£f-  §  98.  The  minutes  need  not  be 
feet  of  Failure  to  Record  CJorporate  signed  on  the  day  on  which  they  are 
Resolutions,"  74  Am.  Dec.  809,  812.  entered.  It  is  sufficient  that  they 
With  respect  to  the  minutes  of  ^U  should  be  signed  by  the  person  who 
rectors'  meetings,  the  English  Com-  was  the  chairman  of  the  meeting, 
panies  Clauses  Act  of  1845  provides  and  they  may  be  signed,  or  signed  as 
that  the  directors  shall  cause  notes,  confirmed,  at  a  subsequent  meeting, 
minutes  or  copies,  as  the  case  may  West  London  Ry.  Co.  v,  Bernard,  3 
require,  of  all  appointments  made  Nic.  H.  &  C.  649;  London  &o,  Ry. 
or  contracts  entered  into  by  the  di-  Co.  v,  Fairclough,  2  Mtin.  &  G.  764; 
rectors,  and  of  the  orders  and  pro-  s.  O.  2  Nic.  H.  &C.  544;  Southampton 
oeedings  of  all  meetings  of  the  com-  Dock  Co.  v,  Richards,  1  Man.  &  Q. 
pany,  and  of  the  directors  and  448.  And  where  a  meeting  for  a 
committees  of  directors,  to  be  duly  particular  purpose  is  adjourned,  and 
entered  in  books  to  be  from  time  to  the  minutes  of  the  adjourned  meet- 
time  provided  for  the  purpose,  which  ing  only  are  signed  by  the  chairman, 
shall  be  kept  under  the  superintend-  the  whole  of  the  minutes  are  admis- 
ence  of  the  directors ;  and  every  such  sible  in  evidence.  Miles  v.  Bough,  3 
entry  shall  be  signed  by  the  chair-  Q.  B.  345;  Inglis  v.  Great  Northern 
man  of  such  meeting;  and  such  en-  Ry.,  16  Jur.  895;  Browne  &  Theo- 
try,  BO  signed,  shall  be  received  as  bald's  Ry.  Law,  114. 
evidence  in  all  courts,  and  before  all  >  Chase  v,  Tuttle,  (1887)  55  Conn, 
judges,  justices  and  others,  without  455 ;  8.  a  8  Am.  St  Rep.  64. 
proof  of  such  respective  meetings  *  Ashtabula  &c  R.  Co.  r.  Gardiner, 
having  been  duly  convened  or  held,  1  Ch.  Div.  13:  Blanchard  i;.  Dow, 
or  of  the  persons  making  or  entering  (1851)  32  Me.  557.  Cf.  Chase  v.  Tut- 
such  orders  or  proceedings  being  tie,  (1887)55  Conn.  465;  8.  0.  3  Am. 
shareholders  or  directors,  or  mem-  St.  Rep.  64. 
bers  of  committees,  respectively,  or 
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facie  evidence  that  it  received  the  number  of  votes  necessary 
to  legally  adopt  it.^  An  entry  that  certain  oflBcers  were  elected, 
is  priina  facie  evidence  that  enough  votes  were  cast  to  elect 
them.'  So  also  if  the  minutes  be  silent  as  to  the  mode  in 
which  officers  were  elected,  it  will  be  presumed  that  they  w^ere 
chosen  in  the  manner  required  by  law,  until  evidence  to  the 
contrary  be  produced.'  If  the  minutes  set  forth  that  certain 
business  was  transacted  at  a  special  meeting  duly  called,  and 
that  proper  notice  was  given,  it  will  be  presumed  that  a  quo- 
rum  was  present.^  It  has  been  held,  however,  that  where  it 
does  not  appear  by  the  record  that  a  majority  of  the  members 
of  a  corporation  were  present  at  a  meeting  at  which  it  was 
voted  to  repair  a  church  building,  to  raise  the  money  by  as- 
sessment on  the  pews,  and  also  add  an  overlay  to  the  sum 
thus  assessed,  the  assessment  is  invalid.'  While  it  is  permit- 
ted to  contradict  the  record  of  a  voluntary  society,  or  show 
that  its  records  do  not  fully  disclose  all  the  proceedings  which 
ought  to  be  recorded,  proof  of  that  kind  must  be  so  convinc- 
ing and  satisfactory  as  to  leave  no  doubt  but  that  the  matter 
attempted  to  be  interpolated  into  the  records  of  the  proceed- 
ings actually  occurreid.^  A  certificate  of  the  secretary  of  a 
railroad  company  purporting  to  recite  proceedings  of  a  meet- 
ing of  stockholders,  which  is  not  shown  to  come  from  any 
book  of  records,  and  as  to  its  recital  that' the  secretary,  and  a 
large  stockholder,  said  to  have  acted  as  chairman,  were  pres- 

1  Heintzelman  v.  Druids'  Relief  Knights  of  Honor,  (1887)  29  FedL 
Assoc.,  (1888)  88  Minn.  188;  &  a  4  Rep.  770.  In  a  voluntary  society  in 
Ry.  &  Corp.  L.  J.  856 ;  McDaniels  v.  which  the  standing  of  its  members, 
Flower  Brook  Manuf.  Co.,  22  Vt.  and  the  mode  of  suspending  and  re- 
274;  Sanborn  v.  School  District,  12  instating  them  in  membership,  is 
Minn.  17;  IsbeU  t7.  Railroad  Co.,  25  regulated  by  its  laws,  if  the  records 
Conn.  556.  of  the  proceedings  of  the  body  show 

2  Beardsley  v.  Johnson,  (1888)  49  that  a  member  is  not  in  good  stand* 
Hun,  607.  ing,  he  must  be  bound  by  these  reo- 

3  Beardsley  v.  Johnson,  (1888)  49  ords  and  the  action  of  his  society  in 
Hud,  607;  Hathaway  v.  Addison,  48  that  regard;  especially  when  he  has 
Me.  440.  exercised  his  right  of  appeal  to  a 

4  Insurance  Co.  v,  Sortwell,  (1864)  higher  lodge,  and  the  action  of  which 
8  Allen,  223 ;  Baile  v.  Educational  he  complains  lins  been  affirmed  by 
Soc,  47  Md.  117.  the  appellate  tribunal  Hawkshawo. 

•May berry  v.  Mead,  (1888)  80  Me.  SupremeLodgeof  Knights  of  Honor* 
27.       '  (1887)  29  Fed.  Rep.  770. 

*  Hawkshaw  v.  Supreme  Lodge  of 
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« 

ent,  is  contradicted  by  the  testimony  of  persons  who  were  at 
the  meeting,  fails  to  prove  any  snch  proceedings  by  the  com- 
pany.' A  corporation  is  not  bound,  as  to  third  persons,  by 
interpolations  fraudulently  inserted  in  its  records,  if  the  third 
persons  have  not  acted  on  or  seen  or  known  of  the  existence 
of  the  matters  interpolated  and  appearing  to  be  a  part  of  the 
records.^ 

§  296«  Irregularities. —  The  courts  will  not  readily  listen 
to  complaints  respecting  the  regularity  of  the  proceedings  of 
corporate  meetings.  '^  Looking  at  the  nature  of  these  compa- 
nies, looking  at  the  way  in  which  their  articles  are  formed, 
and  that  they  are  not  all  lawyers  who  attend  these  meetings, 
nothing  can  be  more  likely  than  that  there  should  be  some- 
thing more  or  less  irregular  done  at  them."  •  If  the  thing 
complained  of  is  a  thing  which,  in  substance,  the  majority  of 
the  members  are  entitled  to  do,  or  if  something  has  been  done 
irregularly  which  the  majority  are  entitled  to  do  regularly,  or 
if  something  has  been  done  illegally  which  the  majority  are 
entitled  to  do  legally,  there  can  be  no  use  in  having  a  litiga- 
tion about  it,  the  end  of  which  is  only  that  a  meeting  has  to 
be  called,  and  then  ultimately  the  majority  gets  its  wishes. 
tf  it  is  a  matter  of  that  nature  it  only  comes  to  this,  that 
the  majority  are  the  only  persons  who  can  complain  that  a 
thing  which  they  are  entitled  to  do  has  been  done  irregularly.^ 
Accordingly,  in  an  action  against  a  corporation  upon  a  note 
signed  by  its  officers,  where  it  appears  that  the  execution  of 
the  note  was  expressly  authorized  at  a  meeting  of  the  board 
of  directors,  it  will  be  presumed,  in  the  absence  of  any  proof 
to  the  contrary,  that  the  board  was  rightfully  in  session  at  the 
time  the  authority  was  given.*    A  shareholder  who  has  re- 

m 

1  Brown  v.  Dibble,  (1887)  65  Mich.  v.  Potts,  (1851)  28  N.  J.  66;  Harden- 

520.  burgh  v.  Farmers'  Sec  Bank,  (1834) 

2Holden  v.  Hoyt,  (1888)  184  Mass.  8  N.  J.  Eq.  68;  Gorham  v.  Campbell. 

181.  (1852)  2  Cal.  135. 

'MacDougall  t7.  Gardiner,  (1875)  1  ^MacDougall  v,  Gardiner,  (1875)  1 

Ch.   Div.    18,  25;    People  t7.   Peck,  Ch.   Div.    12,   25,  citing  Mozley   v. 

(1834)  11  Wend.  604;  s.  a  27  Am.  Alston,   1  PhiU.   Ch.   790;   Foes  v. 

Dec.  104;  In  re  Wheeler,  (1886)  2  Harbottle,  2  Hare,  461. 

Abb.  Pr.  N.  S.  861 ;  People  v.  Wick-  ^  Hardin  v,  Iowa  Ry.  &  Const  Go., 

ham,  (1829)  1  Paige,  590;  Hughes  v.  (1889)  78  Iowa,  726. 
Parker,  (1849)  20  N.  H.  58;  Downing 
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t 
1 

ceived  notice  of  the  purpose  of  a  corporate  meeting  by  means 
of  circulars  will  not  be  heard  to  question  the  legality  of  pro- 
ceedings taken  thereat  on  the  mere  ground  that  the  company 
omitted  to  advertise  the  meeting  in  the  public  prints  as  re- 
quired by  the  articles  of  association.^  And  it  does  not  lie  in 
the  mouth  of  a  member  who  has  participated  in  the  irregular 
proceedings  to  question  their  legality.^  One  who  has  failed 
at  the  time  to  challenge  illegal  votes  has  no  equitable  right 
to  have  the  result  sat  aside.'  And  generally,  the  right  to 
object  to  irregularities  in  the  proceedings  of  a  corporate  meet- 
ing may  be  lost  by  laches,^  either  by  attending  and  remaining 
silent  at  the  time  or  by  failing  to  protest  promptly  upon 
learning  of  the  doings  of  the  meeting.*    And  this  rule  applies 

1  In  re  British  Sugnr  Refining  Co.,  a  ratification  thereof  bj  the  com- 

(1857)8Kay  &  J.  408,  417.  pany,  and  that  defendant,   by  his 

>  In  re  British  Sugar  Refining  Co.,  conduct,  was  estopped  from  denying 
(1857)  3  Kay  &  J.  40S ;  Wiltz  v,  plaintifTs  title  to  the  stock.  And  it 
Peters,  4  La.  Ann.  889.  Nor  can  his  was  further  held  in  the  same  case 
transferee  raise  the  question.  In  re  that  the  stockholders  and  interested 
Syracuse  &c.  R.  Ck>.,  91  N.  Y.  1.  parties  having  full  knowledge  also 
In  Reed  v.  Hayt,  (1888)  109  N.  Y.  of  the  fact  that  the  directors  not 
659,  a  president  of  a  corporation,  to  present  had  no  notice  of  the  meet- 
whom  stock  had  been  issued  for  ing,  and  countenancing  plaintififs 
services  and  advances,  sold  his  stock,  dealing  with  the  shares  as  his  own, 
including  the  shares  so  issued,  to  and  taking  no  steps  to  disaffirm  the 
defendant,  who  refused  to  pay  the  action  of  the  board  in  issuing  the 
purchase  money  on  the  ground  of  stock,  wiU  be  presumed  to  have  rat- 
defect  of  title,  because  only  three  of  ified  the  action,  and  the  title  of 
the  five  directors  (of  whom  the  pres-  plaintiff  to  the  stock  wiU  be  val* 
ident  was  one)  were  present  at  the  idated  thereby, 
meeting  which  ordered  the  issuing  ^  In  re  Chenango  &c.  Ins.  Ox, 
of  the  stock.  Neither  the  company,  (1838)  19  Wend.  685.  Cf.  Schoharie 
as  then  constituted,  nor  after  the  VaUey  R.  Case,  12  Abb.  Pr.  N.  S. 
resignation  of  the  president  and  the  894. 

election  of  defendant    as   his  sue-  ^State  v.  Lehre,  (1854)  7  Rich.2M^ 

oessor,   nor  any  stockholder,  made  825 ;  Prettyman  v,  Tazewell  Ca,  19 

any  objection  to  the  issue ;  and  de-  Bl.   406 ;    s.   a  71    Am.    Dec.  280 ; 

fendant,  with  full  knowledge  of  the  King  v,  Trevenen,  (1819)  2  Barn.  & 

facts,  used  the  other  stock  purchased  Aid.    889 ;  Musgrave   v.    Nevinson, 

of  plaintiff,   the  former    president,  (1787)  2  Ld.  Ray.  1358. 

took  an  extension  of  time  for  the  <^  State  v.  Lehre,  (1854)  7  Rich.  234, 

performance  of  the  contract  of  sale,  825 ;  Prettyman  v.  Supervisors,  (1858) 

and  neither  the  president  nor  stock-  19  111.  406 ;  King  v.  Trevenen,  (1819) 

holaer  made  any  attempt  to  annul  2  Bam.   &  Aid.   882 ;   Musgrave   o. 

ot  avoid  the  acts  of  the  board.    It  Nevinson,  (1787)  2  Ld.  Ray.  1858. 
was  held  that  the  facts  amounted  to 
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not  only  to  participating  shareholders  bat  also  to  persons 
snbsequently  deriving  their  shares  through  them.^  The  pro- 
ceedings of  a  meeting  are  not  invalidated  by  the  president 
requesting  a  person  to  call  it  to  order  and  to  preside  over  it 
in  his  absence  therefrom.  The  request  is  a  sufficient  authority 
to  that  person  to  act  in  the  president's  stead.  * 

§  297.  Tricky  seerecy^  or  surprise  and  bribery. —  While 
mere  irregularities  in  the  proceedings  of  corporate  meetings 
do  not  necessarily  constitute  a  ground  for  equitable  interfer- 
ence, any  acts  done  by  a  portion  of  the  members  which  bear 
the  appearance  of  trick,  secrecy  or  fraud,  are  invalid  and  will 
constitute  grounds  for  avoiding  an  election,'  or  other  proceed- 
ings of  the  meeting.  Accordingly,  the  members  are  entitled 
to  full  information  concerning  any  matter  upon  which  action 
is  to  be  taken,^  and  to  notice, of  the  purpose  for  which  the 
meeting  is  to  be  held;^  unless  it  be  a  regular  general  meeting 
for  the  transaction  of  all  or  any  business  within  the  corporate 
powers;*  and  any  variation  from  the  usual  course  of  business, 

1  Where  a  plan  for  reorganization  served  to  each,  to  prevent  an  anprof- 
of  a  railroad  company  is  not  pro-  itable  war  of  construction.  After 
hibited  by  law,  one  who  purchases  the  directors  of  one  of  the  contract- 
stock,  after  the  plan  is  adopted,  from  Ing  companies  had  passed  resolutions 
a  stockholder  who  voted  for  it,  can  to  construct  branch  lines  in  violation 
not  object  that  it  is  tdtra  vires,  of  the  contract,  a  meeting  of  the 
Hollins  V.  St.  Paul,  M.  &  M.  R.  Ck>.,  stockholders  passed  a  resolution  rati- 
(1890)  9  N.  Y.  Supl.  909.  fying  aU  the  acts  of  the  directors 

'^  People  17.   Albany  &  8.  R.  Co.,  during  a  period  of  time  covering  the 

(1869)  55  Barb.  844, 361,  holding  that  dates  of  the  resolutions  referred  to, 

the  person  called  to  preside  need  not  but  it  did  not  appear  that  those  reso- 

be  a  stockholder.    It  is  sufficient  if  lutions  were  read  at  the  meeting,  or 

he  hold  a  proxy  to  vote  at  the  meet-  the   attention   of  the   stockholders 

ing.  called  to  them,  and  there  was  evi* 

*  People  V.  Albany  &  S.  R.  CJo.,  dence  that  some  of  the  assenting 

(1869)  55  Barb.  844,  363,  citing  Wil-  stockholders  were  actually  misled. 

tx>z  on  Corporations,  51 ;  Rex  v.  Ga-  Accordingly,  there  was  held  to  be 

borian,  11  East,  77 ;  Grant  on  Corpo-  no  such  ratification  of  the  directors* 

rations,  204;  People  v.  Peck,  (1834)  resolutions   as  would  preclude  the 

11  Wend.  611;  In  re  Pioneer  Paper  stockholders  from  insisting  that  the 

Co.,  86  How.  108.  contract    be    performed.     Ives    v, 

4  In  a  case  in  point  in  New  York,  Smith,  (1889)  19  N.  Y.  St.  Rep.  550. 

there  was  a  contract  between  two  ^  Vide  supra,  %  283. 

oompanieswhose  lines  were  parallel,  6  Warner  v.  Mower,  (1889)  11  Yt. 

by  which  tributary  territory  was  pre-  885,  391,  894. 
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or  from  such  matters  as  have  been  mentioned  in  the  notifica- 
tion, will  render  the  proceedings  pro  tanto  voidable.^  Nor 
does  a  clause  in  the  charter  declaring  that  all  or  any  business 
of  the  corporation  may  be  transacted  or  acted  on  at  special 
meetings,  nor  a  by-law  passed  in  pursuance  of  the  charter, 
prescribing  how  notice  of  special  meetings  shall  be  served 
upon  the  stockholders,  dispense  with  the  necessity  of  specify- 
ing in  such  a  case,  the  purpose  in  the  notice  of  the  meeting. 
Thus  an  assessment  upon  shares  already  fully  paid  can  not  be 
legally  made  at  a  special  meeting,  unless  the  stockholders  have 
been  duly  notified  of  the  proposed  assessment  as  one  of  the 
objects  of  the  meeting,  so  that  they  can  attend  and  vote  upon 
a  matter  of  such  importance.*  And  where  the  object  of  the 
meeting  was  to  amend  the  by-laws,  an  election  of  ofiScers  can 
not  be  held  at  the  same  time.'  But  a  notice  of  a  corporate 
meeting  is  not  bad  because  it  states  as  one  of  the  purposes  of 
the  meeting  the  consideration  of  a  matter  which  the  company 
could  not  lawfully  act  upon;  and  resolutions  passed  at  the 
meeting  in  respect  of  things  within  the  corporate  powers  are 
not  rendered  invalid  by  reason  of  resolutions  regarding  other 
matters  ultra  vires.*  In  a  well  considered  English  case  it  is 
held  that  notice  of  an  intention  "to  remove  any  of  the  pres- 
ent directors"  would  justify  a  resolution  removing  all  of  them.* 
Where  the  constitution  of  a  society  prescribed  a  different 
order  of  business  for  different  meetings,  and  further  declared 
that  any  of  those  orders  might  be  suspended  at  any  time  by 

1  Atlantic  De  Laine  O).  v.  Mason,  (1858)  6  B.  L  463,  471,  A'J2,per  Ames, 

(1858)  5  R.  I.  408,  471,  472,  per  Ames,  C.  J. 

C.  J.     Cf.  People  V.  Albany  &  S.  R.  'People's  Ins.  Co.  v.  Westcott,  14 

Co.,  (1869)  55  Barb.  844;  Smith  v.  Gray,  440. 

Erb,  4  Gill,  437;  Warner  v.  Mower,  ♦Cleve  U.Financial  Co.,  (1873)  L.R. 

(1839)  11  Vt.  385.     At  a  meeting  of  16  Eq.  863,  377,  378. 

pew-owners  called  by  a  justice  of  the  *  Isle  of  Wight  Ry.  Co.  v,  Tahour- 

peace,  on  application  to  him  there-  din,  (1883)  25  Ch.  Div.  320,  326.     '*  1 

for,  for  the  purpose  of  organizing  a  think,"  said  Fry,  L.  J.,  "  that  any 

corporation,   the  pew-owners   have  other  form  of  requisition  would  have 

no  power  to  pass  votes  making  re-  been  embarrassing,  because  it  is  ob- 

pairs,  or  controlling  the   meeting-  vious  that  the  meeting  might  think 

house,  the  meeting  being  called  be-  fit  to  remove  a  director  or  allow  him 

fore  the  corporation  was  organized,  to  remain,  according  to  his  behavior 

Mayberry  v.  Mead,  (1888)  80  Me.  27.  and  demeanor  at  the  meeting  with 

*  Atlantic  De  Lame  Co.  v.  Mason,  regard  to  the  proposals  made  at  it.* 


§  298.]  OOBPOSATB  HSBTINGS  AND  ELBOTIONS.  498 

the  vote  of  the  majority  of  the  members  present  at  any  meet- 
ing, but  with  the  proviso  that  this  should  not  be  construed  so 
as  to  justify  the  introduction  into  any  meeting  of  business 
which  did  not  properly  belong  to  it  and  for  which  special 
provision  was  made  in  the  constitution,  it  was  held  that  the 
suspension  of  any  particular  order  could  take  place  only  on 
the  evening  to  which  that  order  was  specially  assigned.^  The 
selling  of  votes  or  of  proxies  to  vote  at  corporate  meetings  is 
prohibited  by  statute  in  New  York,  and  a  person  offering  to 
vote  may  be  required  by  the  inspectors  of  the  election  to  take 
an  oath  that  he  has  neither  directly  nor  indirectly  received 
any  promise  or  sum  of  money,  or  anything  of  value,  to  influ- 
ence his  vote.'  So  on  the  other  hand  the  person  offering  to 
vote  as  an  agent,  attorney  or  proxy  may  be  required  to  swear 
that  he  has  not  induced  the  giving  of  the  authority  by  bribery.' 

§  298.  Elections. —  The  manner  of  electing  directors  and 
ofiBcers  of  corporations  is  regulated  largely  by  custom,  and  in 
the  absence  of  any  positive  law  on  the  subject,  all  that  is  neo- 
essary  is  that  the  will  of  the  members  be  accurately  ascer- 
tained.^ The  presumption  omnia  rite  acta  is  applicable  to 
corporate  elections,^  and  in  the  absence  of  positive  proof  of 
irregularities  amounting  to  a  suppression  of  the  will  of  the 
electors,  the  courts  are  reluctant  to  question  the  validity  of 
the  proceedings.*    Although  it  is  not  lawful  to  open  the  poll 

^  Weatherly  v,   Montgomery  Co.  there  is  no  proof  that  there  were  not 

Medical  &  Surgical  Society,  (1884)  76  enough  votes  cast  to  elect,  and  the 

Ala.  567.  directors   elected   received  all    the 

^  N.  T.  Laws  of  1890,  ch.  564,  §  54.  votes  cast,  there  is  no  presuniption 

*  N.  Y.  Laws  of  1890,  oh.  564,  §  54.  that  the  votes  cast  were  not  suffi- 
<  In  re  Chenango  County  Ins.  Co.,  cient  to  elect.    Beardsley  v.  John- 

(1888)  19  Wend.  634;  Fox  v.  Aliens-  son,  (1888)  49  Hun,  607. 

ville  &C.  Turnpike  Co.,  46  Ind.  81 ;  ^  On  an  information  in  the  nature 

Philips  V,  Weckham,  (1829)  1  Paige,  of  a  quo  warranto,  to  test  respond- 

590.     At  a  meeting  of  stockholders  ents'  title  to  the  office  of  trustees  of 

called  to  elect  directors  under  Ohio  an  incorporated  religious  society,  it 

Rev.  St.  §  8246,  the  right  to  choose  appeared  that  notice  was  given  for 

the  inspectors  of  election  is  vested  in  the  regular  election  after  the  mom- 

the  stockholders  and  not  in  the  di-  ing  service ;  that,  owing  to  some  dis- 

rectors.    State  v.  Merchant,  (1881)  87  turbance,  the  chairman  of  the  board 

Ohio  St  251.  of  trustees  adjourned  the  meeting  of 

*  Hathaway  v,  Addison,  48  Me.  440.  his  own  motion ;  that  several  mem- 
In  an  election  for  directors,  where  hers  announced  that  there  would  be 
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at  an  election  of  directors,  before  the  time  fixed  in  the  notioe, 
yet  after  the  election  has  commenced,  it  is  not  improper  for 
the  inspectors  to  keep  it  open  as  long,  within  a  reasonable  dis- 
cretion, as  is  necessary  to  receive  the  votes  of  all  the  stock- 
holders present,  ready  and  offering  to  vote.*  "  Every  principle 
of  construction  is  in  favor  of  full  time,  otherwise  business  may 
be  badly  done  by  being  hurried,  or  embarrassed  and  defeated 
by  the  raising  of  dilatory  objections  and  protracted  examina- 
tion and  discussion." '  The  rights  of  duly  elected  directors, 
whom  the  presiding  officer  declines  to  recognize  as  such,  are 
not  affected  by  an  irregular  and  unofficial  meeting  reorganized 
by  those  remaining  after  adjournment  of  the  meeting  at  which 
they  were  elected,  their  rights  being  derived  from  the  election 
alone.'  Where,  at  a  stockholders'  meeting  for  the  election  of 
directors  of  the  corporation,  certain  persons  receive  the  requi- 
site number  of  votes,  the  fact  that  the  presiding  officer  insists 
on  counting  certain  votes  otherwise  than  as  they  should  be 
counted,  announces  the  result  of  the  election  to  be  otherwise 
than  as  it  really  is,  issues  certificates  of  election  to  those  not 
entitled  to  them,  and  declares  the  meeting  adjourned,  although 
a  majority  vote  against  adjournment,  in  no  way  affects  the 
rights  as  directors  of  those  in  fact  elected.^  The  provision  of 
the  Kew  York  statute  requiring  directors  of  corporations  to  be 
elected  annually,  is  applicable  to  all  corporations  not  excluded 
from  its  operation  expressly  or  by  necessary  implication.  The 
omission  of  a  corporation  to  provide,  by  a  by-law,  for  an  elec- 
tion, does  not  affect  the  case.  Where,  therefore,  an  election 
is  had  more  than  a  year  after  a  previous  election,  or  after  or- 
ganization, shareholders  who  acquired  their  stock  after  the 

a  meeting  in  the  afternoon ;  that  in  i  People  «•  Albany  &  S.  R.  Co., 

the    afternoon    respondents    were  (1869)  55  Barb.  844,  861,  oiting  In  re 

elected  at  a  meeting  at  which  the  Long  Island  R.  Co.,  (1838)  19  Wend. 

regular  chairman  refused  to  preside.  87. 

But  it  was  held  that,  though  the  ^Inre  Mohawk  &c  R.  Ca,  (1838) 

election  may  have  been  irregular,  19  Wend.  185;  Bex  v.  May  or  &c.  of 

respondents  were  at  least  entitled  to  Garmathen,  1  Maule  &  S.  697 ;  Peo- 

hold  their  office  until  others,  having  pie  v,  Albany  &G.  R.  Co.,  (1869)  55 

a  better  right  to  the  office,   were  Barb.  844. 

chosen.    People   v,    Nappa,  (Mich.  ^  State  v.  Smith,  (1887)  15  Oregon, 

1890)  45  N.  W.  Rep.  855.    But  vide  98. 

infra,  %  802.  « State  v.  Smith,  15  Oregon,  98. 
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expiration  of  a  year  are  not  entitled  to  vote  npon  it  at  the 
election.^  In  an  action  by  stockholders  against  the  officers  of 
the  corporation,  to  oust  the  latter  from  office,  the  plaintiffs 
claimed  that  the  capital  stock  had  been  illegally  increased.  It 
appeared  that  defendants  were  the  legal  officers  prior  to  a 
meeting  of  stockholders  in  1885,  and  had  managed  the  affairs , 
of  the  corporation  since  its  creation.  At  the  meeting  in  1885 
defendants  received  votes  representing  not  only  a  majority  of 
the  capital  stock  after  the  increase,  but  also  a  majority  of  the 
original  issue;  and  it  was  held  that  they  were  legally  elected.^ 

§  299.  Failure  to  call  meetings  or  to  hold  valid  elections. 

At  the  sait  of  shareholders,  a  court  of  equity  will  issue  a  writ 
of  mandamus  to  compel  the  calling  of  a  meeting  for  the  elec- 
tion of  directors  and  other  officers  if  the  officers  whose  dnty 
it  is,  fail  at  the  proper  time  to  summon  a  meeting  for  that 
purpose.'  The  original  directors  named  in  the  charter  or  ar* 
tides  of  association  generally  continue  in  office  until  the  first 
ordinary  meeting  held  in  the  year  next  after  that  in  which 
the  charter  was  grapted ;  and  at  that  meeting  the  shareholders 
present,  personally  or  by  proxy,  may  either  continue  in  office 
the  directors  appointed  by  the  special  act  of  incorporation,  or 
any  number  of  them,  or  may  elect  a  new  body  of  directors, 
or  directors  to  supply  the  places  of  those  not  continued  in 
office,  the  directors  appointed  by  the  special  act  of  incorpora- 
tion being  eligible  as  members  of  the  new  board.^  The  suc- 
cessors of  the  original  directors  are  elected  by  the  shareholders 
at  the  regular  annual  meetings.^  If  no  election  be  held,  the 
directors  in  office  continue  to  serve  until  their  successors  are 
chosen.*    And  although  an  act  may  provide  that  the  officers 

1  Yandenburgh  v,  Broadway  Un-  Ala.  871,  875;  Knowlton  v.  Ackley, 

derground  &c    Ry,   Ck).,  (1888)  29  8  Cush.  98.    Under  N.  Y.  Laws  of 

Hun,  848,  construing  N.  Y.  Laws  of  1890,  ch.  564,  §  58,  the  stockholders 

1850,   ch.   140,  g  5,  as  amended  by  themselves    have    power  to  call  a 

N.  Y.  Laws  of  1854,  ch.  282.  meeting  in  such  an  event 

s  Byers  v.  Rollins,  (Colo.  1889)  21  <  The  Companies    Clauses  Act  of 

Pacif.  Rep.  894.  1845,  8  Vic.  ch.  18,  §  88. 

•People   V.   Cummings,   (1878)  72  »N.  Y.  Laws  of  1850,  ch.  140,  §5; 

N.  Y.  488;  People  «.  Albany  Hoe-  8  Vic.  ch.  10,  §88. 

pital,   (1871)  61   Barb.  897;  State  v,  ^^This  rule  has  been  embodied  in 

Wright,  (1875)    10    Nev.    167.      C/.  statutory  forifi  in  England  by  the 

Brown  v.  Union  Ins.  Co.,  8  La.  Ann.  Companies  Clauses  Act  of  1845,  S 

177,  162;  Curry  v.  Woodward,   58  Vict.  ch.  16,  §  84,  which  enacts  that 
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holding  office  at  that  time  shonld  not  hold  after  the  first  Tues- 
day in  May,  on  which  day  an  election  of  their  successors  was 
to  have  been  held,  if  no  valid  election  be  held,  the  former 
officers  continue  in  office  until  their  successors  are  legally 
elected  and  qualified.*  When  the  inspectors  of  an  election  of 
corporate  officers  chosen  in  conformity  with  the  provisions  of 
the  New  York  statute  have  been  restrained  by  injunction 
from  qualifying  and  acting,  the  stockholders  may  at  the  time 
appointed  for  the  election  choose  other  inspectors  in  their 
stead.* 

§  300.  Eligibility. —  Votes  cast  for  a  candidate  who  is  in- 
eligible will  not  be  discarded  so  as  to  give  the  election  to  a 
candidate  having  a  minority  of  votes,  unless  the  electors  knew 
of  the  ineligibility  of  the  candidate  voted  for.*  Where  a  stat- 
ute declares  that  no  person  shall  be  eligible  to  the  office  of 
director  of  a  corporation  unless  he  is  a  stockholder  therein, 
and  where  the  by-laws  of  a  corporation  provide  that  transfers 
of  stock  shall  be  made  only  on  the  corporate  books,  and  that 
the  transfer-book  shall  be  closed  for  ten  days  previous  to  the 
day  of  the  annual  meeting  of  the  stockholders,  although  the 
purchaser  of  stock,  who  has  not  caused  his  transfer  to  be  re- 
corded, might  be  refused  permission  to  vote,  or  to  receive  div- 
idends, yet  he  may  be  elected  a  director  by  the  vote  of  a  major- 
ity of  the  stockholders.^  The  Oregon  statute  permitting  a 
minority  of  the  directors  of  corporations  constructing  railroads 
or  canals  to  reside  out  of  the  state,  applies  to  a  corporation 
whose  railroad,  running  from  its  furnace  to  its  mine,  is  only 
three  miles  long,  and  whose  short  canal  is  not  navigable.' 

if  at  any  meeting  at  which  an  eleo  ing  directors  shall  continue  to  act 

tion  of  directors  ought  to  take  place,  and  retain  their  powers  until  new  di- 

the  quorum  prescribed  by  the  act  of  rectors  be  appointed  at  the  first  ordi- 

incorporation  shall  not  be   present  nary  meeting  of  the  foUowing  year. 

within  one  hour  from  the  time  ap-  ^  Cassell  v,  Lexington  &c.  Turnpike 

ix)inted  for  the  meeting,  no  election  Road  Co.,  (Ky.  1888)0  S.  W.  Bep.  701. 

of  directors  shall  be  made,  but  such  >  People  v,  Albany  &  S.  R.  Co., 

meeting  shall   stand    adjourned  to  (1869)  55  Barb.  844,  357,  citing  In  re 

the  following  day  at  the  same  time  Wheeler,  2  Abb.  N.  S.  861. 

and  place ;  and  if  at  the  meeting  so  *  In  re  BU  Lawrence  Steamboat 

adjourned  the  quorum  prescribed  by  Co.,  (1888)  44  K.  J.  529. 

the  act  of  incorporation  be  not  pres-  ^  State  v.  Smith,  (1887)  15  Oregon, 

ent  within  one  hour  from  the  time  98. 

appointed  for  the  meeting,  the  exist-  ^  State  t7.  Smith,  15  Oregon^  ML 
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§301.  Camulatlye  yoting. —  While  the  manner  of  elect- 
ing directors  of  corporations  is  one  of  the  most  important 
features  of  corporation  law,  yet  it  has  received  compara- 
tively little  attention  from  legislative  bodies.  Statutory  pro- 
visions relating  to  elections  generally  provide,  among  other 
things,  for  the  number  of  votes  to  be  cast  on  a  single  share 
of  stock,  but  seldom  prescribe  any  details  as  to  the  manner 
of  conducting  an  election.  With  reference  to  the  number 
of  votes  to  be  cast  on  a  single  share  oi  stock  there  are  two 
classes  of  statutes.  The  one  which  prevails  in  a  majority  of 
States  gives  but  one  vote  to  each  share  of  stock.  The  other 
class  of  statutes  expressly  secures  for  each  share  as  many 
votes  as  there  are  directors  to  be  elected.  This  is  known  as 
the  cumulative  method  of  election,  and  gives,  in  addition  to 
the  plural  vote,  the  right  to  cast  all  for  one  candidate,  or 
to  distribute  them  at  pleasure.^  Under  statutes  of  the  sin- 
gle vote  type  there  is  usually  no  express  provision  that  the 
single  vote  given  to  each  share  shall  be  cast  for  all  the  di- 
rectors.   That,  however,  is  the  usual  method  of  voting  under 

1 "  ProportioDate  Bepresentation,**  g  8;  Neb.  Const.,  (1875)  art  xi, 
bj  Daniel  S.  ReniBen,  (1890)  8  Ry.  &  *'  Misoellaneous  Provisions,**  §  6;  Pa. 
Corp.  L.  J.  18a  "  In  all  elections  for  Const.,  (1874)  art.  zvi,  p  4;  People 
directors  or  managers  of  corpora-  v,  Kenney,  (1884)96  N.  Y.  294;  Peo- 
tions  every  stockholder  shall  have  pie  v,  Crissey,  (1888)  91  N.  Y.  616; 
the  right  to  vote,  in  person  or  by  State  v,  Greer,  78  Mo.  188;  Hays  tk 
proxy,  the  number  of  shares  of  stock  Commonwealth,  83  Pa.  St.  518,  522- 
owned  by  him,  for  as  many  persons  Wright  v.  Commonwealth,  (1885)  109 
as  there  are  directors  or  managers  Pa.  St.  560 ;  s.  a  1 1  Am.  &  Eng.  Corp. 
to  be  elected,  or  to  cumulate  said  Cas.609;Statet7.Con8tantine,  420hio 
shares  and  give  one  candidate  as  St.  487;  &  O.  61  Am.  Rep.  838.  The 
many  votes  as  the  number  of  direct-  xnrovision  of  the  Pennsylvania  Con- 
ors multiplied  by  the  number  of  his  stitution  of  1874,  providing  **  that  in 
shares  of  stock  shall  equal,  or  to  dis-  all  elections  for  directors  or  man- 
tribute  them  on  the  same  principle,  agers  of  a  corporation  each  member 
among  as  many  candidates  as  he  or  shareholder  may  cast  the  whole 
shall  see  fit,  and  such  directors  or  number  of  his  votes  for  one  candi- 
managers  shaU  not  be  elected  in  date,  or  distribute  them  upon  two  or 
any  other  way.**  Cal.  Const.,  (1879)  more  candidates  as  he  may  prefer," 
art.  ziiy  §  19;  Wright  v.  Central  is  held  to  be  more  than  directory 
California  &o.  Water  Co.,  67  Cal.  and  not  to  require  any  legislative  ac- 
532.  See  also  W.  Va.  Const.,  (1872)  tion  to  make  it  effective.  Pierce  v. 
art.  xi,  §  4;  Mo.  Ck)nst.,  (1875)  art.  Commonwealth.  (1884)  104  Pa.  St. 
xU,  §  6;  lU.  Const.,  (1870)  art.  zi,  150. 
82 
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sqch  statutes,  and  seems  to  be  necessari^  implied  in  some 
cases,^ 

§  303.  Judicial  reylew  of  elections. —  An  illegal  or  fraod- 
ulent  election  will  be  set  aside  by  a  court  of  equity'.'  Where 
at  an  election  of  directors  votes  wrongfully  rejected  would 
have  given  the  persons  for  whom  they  were  tendered  merely 
a  majority  of  the  votes  offered  at  the  election,  the  election 
will  be  set  aside,  and  a  new  election  ordered.*  But  where 
the  persons  for  whom  the  votes  wrongfully  rejected  were 
tendered,  would,  with  those  votes,  have  had  a  majority  of 
all  the  shares  of  the  capital  stock  of  the  company,  the  court 
will  set  aside  the  election  certified,  and  order  the  admission 
of  those  persons  who  would  have  been  elected  if  the  rejected 
votes  had  been  received.^    And  persons  assuming  to  act  a& 

1  '*  Proportionate  Repreaantation,"  Am.  &  Eng.  Corp,  Caa  89;  Mechaiir 

by  Dauiel  S.  Remsen,  (1890)  SRy,  Sc  iqs'  National  Banlc  v.  gurnet  Manuf* 

Corp.  L.  J.  188.  Ohio  Rev.  h>tat.§  3^5,  Co.,  8d  N.  J.  Eq.  236;  Johnston  v. 

which  provides  that  directors  of  cor-  Jones,  (1872)  23  N.  J.  £q.  216.    But 

porations  "shall  be  ohoeen,  by  bai-  see  Mickles  v,  Rochester  City  Bank, 

lot,  by  the  stockholders  wtio  attend  (1845)  11  Paige,  118;  a  C.  42  Am.  Dec. 

for  that  purpose,  either  in  person  or  103;  New  England  6tc  Co.  u  Phil- 

by  lawful  proxies;  each  share  shall  lips,  (1886)  141  Mass.  535;  &  a  13  Am. 

entitle  the  owner  to  as  many  votes  &  Eng.   Corp.   Cas.   104;  Owen  iv 

as  there  are  directors  to  be  elected,  Wliitaker,  20  N.  J.   £q.   198.    Cf. 

and   a   plurality  of  votes  shall  be  Beecher  p.  Wells  Flouring  Ca.  X 

necessary  for  a  choice,"— does  not  Fed.  Rep.  276;  &  a  1  McCrary,  62: 

confer  upon  stockholders  the  right  '*  Jurisdiction  of  Equity  to  £2njoin 

of  cumulative   voting  at  the  elec-  Corporate  Elections,*'  by  James  I*^ 

tion   of  directors   held  thereunder.  High,  8  So.  L.  Rev.  N.  &  21 1. 

State  V.  Stockley,  (lBb7)  45  Ohio  bt.  ^  In  re  Ca^  May  d:  IX  B.  N.  Co., 

304.  (N.  J.  1889)  16  Atlan.  Rep.  191.   Aee. 

s  Davidson  v.  Grange,  4  Grant*s  People  v.  Phillips,  1  Denio.  885 ;  in  re 

Ch.  (U.  C.)  377;  Wandsworth  &c.  Long  Island  R.  Co.,  (1838)  19  Wend. 

Gas  Light  &  Coke  Ca  v.  Wright,  18  37:  State  v.  McDaniel,  28  Ohio  St., 

Week.  Rep.  728;  In  re  St.  Lawrence  354. 

Steamboat  Co.,  44  N.  J.  529;  1  N.  Y.  « In  re  Cape  May  41^  D.  B.  N.  Ca, 

Rev.  Stat.  603,  «  5;  1  N.  Y.   Rev.  (N.  J.  1889)  16  Atlan.  Rep.  191.    Cf. 

Stat.  598,  §ji  47-50 ;  Schoharie  Valley  Ex   parte    Desdoily,   1  Wend.   itS-, 

B.  CJase,  12  Abb.  Pr.  N.  S.  394;  Cal.  McNeely  v.  Woodruff,  (1833)  13  N.  J. 

Stat.  1876,  §5315:  Putnam  v.  Sweet,  352;  Mousseaux  v.  Urquhart,  19  La. 

1  Chand.  28<);  Brew«iter  v.  Hartley,  Ann.  482;  State  f^  Swearingen,  12 

(1869)  37  Cal.  15;  s.  C.  99  Am.  I>ec.  Ga.  22;  Downing  v.  Potts,  23  N.  J. 

287.  C/.  Wright  V.  Central  California  66;  In  r6  St.  Lawrence  Steamboat 

Water  Co.,  (1885)  67  Cal.  532 ;  &  a  13  Co.,  44  N.  J.  529. 
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officers  of  a  corporation  tinder  color  of  an  illegal  election  maj 
be  ousted  by  proceedings  in  the  nature  of  quo  warranto}  A 
statnte  in  New  York  *  authorizes  any  person  who  "  may  bo  ag- 
grieved by,  or  may  complain  of,  any  election,"  to  make  applica- 
tion to  the  supreme  court  to  compel  a  new  election ;  but  it  is 
held  that  this  provision  can  not  be  invoked  by  anyone  who  was 
not  a  stockholder  at  the  time  of  the  election  complained  of,  and 
who  received  his  stock  from  one  of  the  authors  of  the  wrong.* 
A  similar  statute  in  New  Jersey  *  makes  it  the  duty  of  the  su- 
preme court  upon  the  application  of  persons  complaining  re- 
garding any  election  to  give  a  hearing,  and  "  thereupon  estab^ 
lish  the  election  so  complained  of,  or  to  order  a  new  election, 
or  to  make  such  order  and  give  such  relief  in  the  premises  as 
right  and  justice  may  appear  to  said  supreme  court  to  require." 
This  act  has  been  held  to  apply  to  the  election  of  officers  of 
private  corporations,  and  the  court,  having  determined  who 
would  have  been  elected  if  all  the  legal  votes  tendered  had 
been  received,  may  put  those  persons  in  office  and  oust  in- 
truders/ But  an  election  is  not  to  be  set  aside  and  declared 
void  merely  because  votes  were  received  from  persons  not  en- 
titled to  vote,  if  there  were  still  a  majority  of  legal  votes  for 
the  ticket  declared  to  be  elected.* 

§  303.  Proxies. —  Members  of  a  corporation  have  no  right 
to  vote  by  proxy  at  a  corporate  election,  unless  that  right  is 
conferred  by  the  charter  or  by-laws,^  or  by  some  statute  of 

1  People  V,  Albany  dbc.  B.   Co.,  School  District  v.  Gibfos,  2  Cash.  8t; 

(1869)  55   Barb.   844,  885.    Cf.  Ex  First  Parish  in  Sudbury  v.  Steams, 

parte  Willoocks,  (1827)  7  Cow.  402;  21  Pick.  148;  Christ  Church  v.  Pope, 

s.  c.  17  Am.  Dec.  526;  Boardrnan  v,  8  Gray,  140;  McNeely  v,  Woodroff, 

HaUiday,  10  Paige,  228;  People  v,  (1888)  18  N.  J.  852;  People  v.  Devin, 

Albertson,  8  How.  Pr.  868;  Weeks  17  Dl.  84;  In  re  Chenango  Ac.  Ids. 

V.  Ellis,  2  Bsrb.  825;  Mechanics'  Na-  Co.,  (1888)  19  Wend.  685;  Ex  parte 

tional  Bank  9.  Binnet  Manuf.  Co.,  Murphy,  (1827)7  Cow.  158;  State  v. 

81  N.  J.  £q.  286.  Lehre,  (1854)  7  Rich.  285.  825. 

s  1  N.  Y.  Rev.  Stat.  603,  §  5.  f  Commonwealth    v,    Bringhurst, 

*Inre  Syracuse,  Chenango  Ac.  B.  (1884)  108  Pa.  St.  184 ;  s.  O.  49  Am. 

06.,  91  N.  Y.  1.  Rep.  119;  Craig  r.  First  Presbyterian 

*  Revision  of  N.  J.  184,  §  44.  Church,  (1878)  88  Pa.  St.  42;  s.  C.  97 

*In  re  St.  lAwrence  Steamboat  Am.  Dec.  88 :  State  v.  Tudor,  6  Day, 

Ca,  (1888)  44  N.  J.  529.  829;  s.  c.  5  Am.  Dec.   162;  Phillips 

•People  17.  Tuthill,  81  N.  Y.  550;  v.  Wickham,  (1829)  1  Paige,  Ch.  600: 
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the  incorporating  State.^  But  an  injunction  should  not  be 
granted  in  one  State,  to  restrain  officers  of  a  corporation 
from  voting  upon  proxies  of  the  stockholders,  at  an  approach- 
ing meeting  of  stockholders  to  be  held  in  another  State, 
upon  an  allegation^  that  voting  by  proxy  is  only  legal  when 
expressly  allowed  by  statute,  and  that  there  is  no  such  statute 
in  the  latter  State.  For  it  is  to  be  presumed  that  the  officers 
of  the  corporation  will  proceed  legally,  and,  if  they  do  not, 
the  plaintiff  has  another  remedy.'  It  has  been  questioned 
whether  it  be  within  the  province  of  the  by-laws  to  confer  the 
right  of  voting  by  proxy,'  but  it  would  seem  that  in  the  ab- 
sence of  any  statute  to  the  contrary,  the  right  may  be  thus 
conferred.^  The  inspectors  of  election  should  not  reject  proxies 
for  trivial  defects  in  matters  of  form;  and  it  has  even  been 
held  that  an  undated  proxy  should  have  been  accepted  where 

People  V,  Twaddell,   18  Han,  427;  months  after  date,  unless  otherwise 

Harben  v,  Phillips,  28  Gh.  Div.  14,  22.  specified  therein.  No  person  shall  be 

Cf.  Case  of  the  Dean  &c.   Femes,  entitled  to  vote  as  a  proxy  unless  the 

Davies,    129;     Attorney-General   v.  instrument     appointing    him    have 

8oott,  1  Ves.  418 ;  Brown  v.  Pacific  been  transmitted  to  the  secretary  of 

MaU  Steamship  Co.,  (1867)  6  Blatchf.  the  company  for  a  period  prescribed 

526;  Fisher  V.   Bash,  85  Hun,  641.  by  the  charter,  or  if  no  period  be 

1 N.  Y.  Rev.  Stats.  (7th  ed.)   1869,  prescribed,  then  for  not  less  than 

1870 ;  In  re  Election  of  St.  Lawrence  forty -eight  hours  before  the  time 

Steamboat  Co.,  44  N.  J.  529;  Greneral  appointed  for  holding  the  meeting 

Railroad  Act  of  New  York,  Laws  of  at  which  the  proxy  is  to  be  used. 

1850,  ch.  140,  §  5 ;  Me.    Rev.   Stats.  8  Vic.   ch.  16,  ^  77.    If  any  share- 

(1871)  p.  804,  §  5;  Mich.  Comp.  Laws,  holder  be  a  lunatic  or  idiot,  he  may 

(1871)  p.  1148;    Ind.    Stats.    (1870)  vote  by  his  committee;  and  if  any 

p»  268;   R.  L   Pub.  Stats.  (1882)  §  8;  shareholder  be  a  minor,  he  may  vote 

Del.  Rev.  Code,  (1874)  p.  876.    See  by  his  guardian  or  any  one  of  his 

generally :  Abbott  v,  American  Hard  guardians ;  and  every  such  vote  may 

Rubber  Ck>.,  88  Barbb  578;  Harger  v.  be   given   either   in  person   or  by 

McCuUough,  2  Denio,  119,  122:  Hay-  proxy.    The  Companies  Clauses  Act 

wood  &c  Plank  Road  Co.  v.  Bryan,  6  of  1845,  8  Vic.  ch.  16,  §  79. 

Jones,  (N.  C.)  82;  Cumberland  Coal  >  Woodruff  v.  Dubuque  &  a  C.  B. 

Co.  V,  Sherman,  80  Barb.  588.    The  Co.,  (1887)  80  Fed.  Rep.  91. 

Qeneral  Incorporation  Act  of  New  *  Taylor  v.  Griswold,  14  N.  J.  232; 

York,  Laws  of  1890,  ch.  664,  §  54,  8.  a  27  Am.  Dec.  88,  annotated, 

provides  that  stockholders  not  in  de«  ^  State  v,  Tudor,  5  Day,  829;  s.  a 

fault  in  payment  of  their  subsctip-  5  Am.  Dec.  162 ;  People  v,  Crossley, 

lions,    may   vote    by   proxy   upon  69  111.    195;    Philips  v.  Wickbam, 

shares  in  their  possession  or  control ;  (1829)  1  Paige,  598;  2  E^nt's  Com* 

that  proxies  shall  be  revocable  at  294. 
pleasure,  and   shall  expire   eleven 
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the  person  presenting  it  offered  to  show  a  letter  of  instruc- 
tions also  from  his  principal  in  respect  to  his  votes  at  the 
meeting  aboot  to  be  held  J  A  deposit  of  corporate  stock,  made 
by  a  shareholder  with  the  directors  or  their  agent,  to  enable 
the  stock  to  be  voted  on  and  to  be  sold,  is  revocable  before 
sale.*  One  stockholder  is  not  entitled  to  have  the.  officers  of 
the  corporation  enjoined  from  voting  upon  the  shares  of  other 
stockholders  deposited  with  them  for  that  purpose  upon  a  plea 
that  a  trust  for  the  corporation  is  thereby  created,  unless  cor- 
porate funds  were  used  in  securing  the  deposit  of  the  shares.' 

§  304.  ^^ Toting  trusts'' — Comliinatlons  among  share- 
holders.—  It  is  the  general  rule  sanctioned  by  the  policy  of 
the  law  that  those  who  have  the  largest  interest  in  corpora- 
tions may  control  them,  since  they  have  the  greatest  interest 
that  the  enterprise  shall  be  well  managed.^  The  owners  of 
shares  may  enter  into  agreements,  as  between  themselves,  to 
elect  the  officers  of  the  company  and  to  manage  its  affairs  as 
they  or  a  majority  of  them  shall  determine,  and  it  is  held  that 
agreements  of  that  character  are  not  illegal  nor  Toid  3*s  against 
public  policy;  for,  as  was  said  by  the  court  in  a  leading  case, 
their  interests  are  identical  with  the  interests  of  the  minority 
of  shareholders.  If  they  increase  the  value  of  their  own  stock 
by  their  prudent  management  of  the  corporate  affairs,  they 
also  increase  the  value  of  all  other  stock.  If  they  destroy  the 
stock  of  others,  they  also  by  the  same  act  destroy  their  own.* 
The  selection  of  candidates  must  precede  an  election,  and  it 
would  often  be  difficult,  if  not  impossible,  to  make  the  selec* 
tion  without  comparison  of  views,  combinations,  concession 
and  concerted  action.'  There  is  nothing  in  these  combinations 
which  tends  to  defeat  the  rights  of  stockholders  generally,  or 
of  the  interests  of  the  public  at  large  as  defined  by  statutes 
declaring  that  the  directors  '^  shall  be  chosen  annually  by  the 

1  In  re  St   Lawrence  Steamboat  ^Faulds  v.  Yates,  (1870)  57  lU.  410; 

Co.,  (1882)  44  K.J.  529.  S.  0.    11    Am.   Rep.   24;  Barnes  V, 

a  Woodruff  v.  Dubuque  &  S.   R,  Brown,  (1880)  80  N.  Y.  527,  537. 

Ck).,  (1887)  80  Fed.  Rep.  91.  ^Havemeyer  v.  Havemeyer,  (1878) 

«  VVoodrufif  V.  Dubuque  &  S.  C.  R.  43  N.  Y.  Super.  Ct.  506,  512;  S.  a 

Co.,  (1887)  30  Fed.  Rep.  91.  affirmed  without  opinion,  80  N.  Y. 

*  Barnes  v.  Brown,  (1880)  80  N.  Y.  618. 
627,  537. 
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majority  of  the  votes  of  the  stockholders  voting  at  such  elec- 
tions." ^  No  formidable  and  effective  opposition  to  an  exist- 
ing board,  however  obnoxious,  could  be  organized  without 
combination.'  The  combining  shareholders  may  legally  trans- 
fer their  stock  to  trustees  with  a  power  of  attorney  to  vote 
thereon,  accepting  transferable  trust  certificates  as  convenient 
vouchers  or  receipts  in  lieu  of  their  shares.'  Agreements  of 
this  character  are  clearly  distinguishable  from  cases  in  which 
one  of  the  parties  stipulates  to  accord  or  secure  to  the  other, 
for  a  consideration,  some  private  or  personal  advantage  not 
shared  by  the  stockholders  at  large.^  But  of  course,  where 
there  is  a  preconceived  scheme,  combination  or  conspiracy  to 
carry  an  election  of  directors,  as  for  example  by  the  use  and 
abuse  of  injunctions  to  restrain  other  stockholders  from  voting, 
by  efforts  and  contrivances  to  prevent  a  fair  election  of  in- 
spectors, the  premature  convening  of  the  meeting  and  a  pre- 
occupation of  the  room  by  hired  ruffians,  the  proceedings  are 
undoubtedly  void.* 

§  305.  The  same  subject  continued. —  So  long  as  all  the 
parties  to  a  voting  trust  comply  with  the  terms  of  the  agree- 

1  Havemeyer  v.  Havemeyer,  (1878)  ment  was  to  place  the  control  of  one 

48  N.  Y.  Super.  Ct.  506,  512.  railway  company  in  the  hands  of  the 

*  Havemeyer  v,  Havemeyer,  (1878)  directors  of  another,  who  had  no  in- 

43  N.  Y.  Super.  Cu  506,  512,  518.  terest  in  the  successful  operation  of 

'  Griffith  V.  Jewett,  (Cin.  Super,  the  former.  "  It  is  the  duty,"  said 
Gt.  1866)  15  Week.  L.  BuL  419,  where  the  court,  "of  each  stockholder  to 
speaking  of  such  an  arrangement  vote  for  directors  of  the  company 
the  court  said:  "The  entire  bene-  with  an  eye  singly  to  its  best  inter- 
flcial  interest  in  the  stock  is  severally  ests.  .  .  •  Both  on  the  ground 
Tested  in  the  certificate-holders,  the  that  the  power  is  denied  to  one  cor- 
TOting  power  in  the  trustees,  and  the  poration  thus  to  acquire  control  of 
■ituation  does  not  differ  materially  another,  and  that  the  8t<'ckhoIder 
from  what  it  would  be  if  the  stock-  can  not  barter  away  the  right  to  vote 
holders  retaining  their  shares  had  upon  his  stock,  we  hold  these  con- 
simply  united  in  a  proxy  authorizing  tracts  void.** 

the  trustees  to  cast  the  vote  of  all  of  ^  Havemeyer  v,  Havemeyer,  (187S) 

them  for  directors."    Hafer  v.  New  43  N.  Y.  Super.  Ct.  508,  518, 514,  dis- 

York,  L.  K  &  W.  R.  Ckx,  (1885)  14  tinguishing   Fremont   v.  Stone,  42 

Week.  L.  BuL  68,  which  appears  to  Barb.  170 ;  Gurnsey  v.  Cook,  120  Mass. 

be  contra  and  in  which  a  similar  501,  and  Card  v.  Hope,  2  B.  &  C.  661. 

agreement  between  shareholders  was  >  People  v.  Albany  &  Susquehanna 

pronounced   unlawful,   turns  upon  B.  Co.,  (1869)  55  Barb.  344,  381,  883. 
the  point  that  the  object  of  the  agree- 
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meat,  it  can  not  be  saccessfally  attacked  either  by  the  State 
or  by  shareholders  of  the  company  not  parties  thereto.^  For, 
ordinarily,  a  court  of  equity  will  not  interfere  by  injunction 
to  restrain  a  portion  of  the  stockholders  from  voting  upon 
their  shares  even  upon  the  ground  that  they  are  about  to 
gain  control  of  the  company  to  the  injury  of  the  corporate 
enterprise;' unless  an  illegal  combination  in  the  nature  of  a 
conspiracy  to  defraud  the  plaintiffs  can  be  shown.'  The  legal 
difficulties  which  arise  grow  out  of  stipulations  in  the  agree- 
ment by  which  it  is  sought  to  restrain  any  recalcitrant  mem* 
ber  from  transferring  his  shares  to  the  opposition  or  from 
voting  against  the  trust.  For,  ordinaril}^  any  stockholder 
may  withdraw  from  such  a  contract,  although  it  be  expressly 
agreed  that  it  shall  be  irrevocable.^  Thus  where  certain 
stockholders  for  mutual  protection  and  to  prevent  a  sale  of 
the  company's  property  by  the  directors,  who  were  and  who 
represented  a  minority  in  interest,  entered  into  a  sealed  agree- 
ment not  to  sell  their  stock  nor  to  vote  by  proxy  without  the 
consent  of  all  the  parties  toi  the  agreement,  it  was  held  that 
the  contract  was  void  as  in  restraint  of  trade,  against  public 
policy,  and  because  an  agreement  not  to  vote  by  proxy  is  a 

I  "We  can  perceive  no  reason  why  agents,  in  order   that  they  might 

any  number  of  shareholders,  either  yote  on  them  at  a  meeting  of  the 

by  means  of  a  proxy  or  by  vesting  shareholders,  an  injunction  to  re- 

the  legal  title  in  another,  may  not  strain  them  from  so  doing,  on  the 

authorize  him  to  vote  upon  their  ground  that  a  trust  was  created  by 

stock,  and  as  such  is  the  substance  the  transaction  in  behalf  of  the  com- 

of  this  agreement,  we  consider  it  pany,  was  refused,  as  it  did  not  ap- 

not  illegal.    So  long  as  the  parties  pear  that  corporate  funds  had  been 

to  it,  or  their  successors  in  interest,  employed.     Woodruff  v,  Dubuque 

are  satisded  with  it,  no  other  person  &  S.  C.  R.  Co.,  (1887)  80  Fed.  Rep.  91. 

may  complain."    Griffith  v.  Jewett,  *  Brown  v.  Pacific  Mail  Steamship 

(Cin.  Super.  Ct.  May,  1866)  15  Week.  Co.,  (1867)  6  Blatchf.  525;  People  v. 

L.  Bui.  419.    But  see  Fisher  V.  Bush,  Albany  &c.  R.  Co.,  (1869)55  Barb. 

aiHun,  641.  844;  Webb  v.  Ridgely,  88  Md.  864; 

s  Camden  &c.   R.   Co.  v.  Elkins,  Hafer  v.  New  York    &c.    R.    Co., 

(1888)  87  N.  J.  £q.  278.    C/.  Hilles  v.  (1885)  14  Week.  L.  Bui.  68;  Beaoh 

Parish.  (1862)  14  N.  J.  £q.  880;  Ryder  on  Railways,  f^  451 ;  Hoppin  v.  Buf- 

V.  Alton  &c.  R.  Co.,  18  111.  516.  Thus  fum,  (1870)  9  R.  I.  513;  a  o.  11  Am. 

where  steps  had  been  taken  by  the  Rep.  2^1 ;  Griffith  v.  Jewett,  (Cin. 

officers  of  a  corporation  to  obtain  Super.  Ct.  '1886)  15  Week.  L.  Bui. 

from  the  shareholders  a  deposit  of  419.     Cf.  Reed  v,  Jones,  6  Wis.  680. 

their  stock,  together  with  powers  of  ^  Griffith  v,  Jewett,  (Cin.  Super, 

attorney,  with  themselves  or  their  Ct.  1886)  15  Week.  L.  Bui.  419. 
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pernicious  and  unlawful  provision.^    The  agreement  not  to 
vote  by  proxy  was  said  to  be  pernicious  in  that  it  tends  to 
concentrate  in  the  hands  of  a  few  shareholders  the  power 
of  selecting  the  executive  and  managing  officers  of  the  cor- 
poration, and  deprives  the  owner  of  shares  of  one  of  the  at- 
tributes of  ownership,  that  is,  of  selecting  agents  and  attorney's 
to  counsel  and  aid  him  in  the  prudent  and  intelligent  manage- 
ment of  his  property.'    The  right  of  alienation,  it  was  said,  is 
an  incident  of  the  property  represented  by  shares  of  stock, 
and  any  restraint  placed  thereon  by  a  contract  which  has  no 
other  consideration  to  uphold  it  than  the  mutual  promise  of 
the  parties  is  contrary  to  public  policy  and  can  not  be  recog- 
nized by  the  courts.'    Mutual  promises  alone  do  not  constitute 
a  good  and  sufficient  consideration  in  contracts  in  restraint  of 
trade.^    And  contracts  of  that  character  are  not  to  be  upheld, 
unless  they  are  made  upon  a  real  and  bona  fide  consideration,' 
actual,  adequate  and  not  colorable.^    But  contracts  in  partial 
restraint  of  trade  are  not  obnoxious  to  the  law.   Accordingly, 
where  the  agreement  does  not  place  an  absolute  restraint  upon 
alienation,  but  merely  provides  that  the  parties  to  it  shall  not 
sell  their  stock  without  having  first  offered  it  to  their  asso- 
ciates at  the  market  price,  there  is  nothing  which  can  be  said 
to  be  contrary  to  public  policy  or  anywise  open  to  objection.^ 

1  Fisher  v.  Bush,  (1885)  85  Hun,  fered  to  seU  it  to  the  rest  of  their 

641,    distinguishing    Havemeyer  v,  associates,  at  a  price  not  abore  the 

Havemeyer,  45  N.  T.  Super.  Ct.  464.  then  current  market  value,  and  in 

s  fisher  V,  Bush,  (1885)  85  Hun,  case  of  their  declining  to  take  it, 

641,  644.  without  next  offering  it  to  Brown 

<  Fisher  v.  Bush,  (1885)  85  Hun,  Brothers  &  Ca  ;  but  any  one  of  the 

641,  642.  parties  is  to  be  at  liberty  to  withdraw 

4  Fisher  v.  Bush,  (1885)  85  Hun,  on  those  terms  at  any  time.     The 

641,  645.  agreement  also  takes  the  shape  of 

>  CoUins  V.  Locke,   4   App.   Cas.  an  irrevocable  power  of  attorney  to 

674.  Brown  Brothers  &  Ck>.  to  vote  upon 

*  Morris  Bun  Ck>al  Ck>.  v.  Barclay  the  stock;  and  all  increase  of  sudh 

Coal  Co.,  68  Pa.  St.  178;  Fisher  v,  shares  of  stock,  by  dividends,  until 

Bush,  (1885)  35  Hun,  641,  646.  the    1st  of    December,   1868,    is  lo 

7  In  Brown  v.  Pacllic  Mail  S.  S.  come  under  the  same  agreement.  In 

Oa,    (1867)    5    Biatchf.    525,    527,  this  respect,  the  agreeznent  seems  to 

Blatchford,  J.  said :  *'  Th^  provisions  differ  very  little  from  a  mere  power 

of  the  agreement  substantially  are,  of  attorney,   or    proxy,  to    Brown 

that  the  parties  to  it  are  not  to  sell  Brothers  &  Co.,  to  vote  upon  these 

their  stock  without  having  first  of-  shares,  with  the  addition  that  the 
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§  306.  The  same  subject  continued — ^^  The  Beading 
Toting  Trust/* — While  a  person  who  votes  upon  stock  at  a 
corporate  election  must  be  an  owner  thereof  it  does  not  fol- 
low that  be  must  be  the  only  owner.^  On  general  principles, 
the  right  to  vote  on  stock  can  not  be  separated  from  the  owner- 
ship in  soch  sense  that  the  elective  franchise  shall  be  in  one 
man  and  the  entire  beneficial  interest  in  another;  nor  to  an/ 
extent,  unless  the  circamstances  take  the  case  out  of  the  gen- 
eral rule.  It  matters  not  that  the  end  is  beneficial  and  the 
motive  good,  because  it  is  not  always  possible  to  ascertain 
objects  and  motives,  and  if  such  a  severance  were  permissible 
it  might  be  abused.  The  person  who  votes,  must,  consequently, 
be  an  owner,  but  it  does  not  follow  that  he  must  be  the  only 
one.'  If,  for  instance,  stock  is  pledged  as  a  collateral,  whether 
the  debtor  or  creditor  shall  vote  depends  on  the  terms  on  which 
the  pledge  is  made.  The  power  is,  under  these  circumstances, 
necessarily,  to  some  extent  severed  from  the  ownership,  and 

power  18  irrevocable,  and  that  there  with  the  oonsent  of  all  concerned, 
are  certain  privileges  reserved  to  and  known  as  the  Beconstruction 
the  owners  of  the  stock,  in  regard  Board,  with  power  to  adjust  priori- 
to  the  manner  of  dealing  in  it,  and  ties,  fix  or  reduce  the  rates  of  inter- 
withdrawing  from  the  arrangement,  est,  execute  mortgages,  give  liens  in 
I  am  unable  to  perceive  anything  in  lieu  of  those  surrendered,  and  issue 
this  agreement  contrary  to  public  new  certificates  of  stock.  The  plan 
policy  or  anywise  open  to  objec-  was  made  known  to  the  stockhold- 
tion."  ers  and  creditors,  who  for  the  greater 
1  Ervin  v.  Philadelphia  &  Reading  part,  ratified  it  by  depositing  their 
B.  Ck>.,  (Ct.  Com.  P.  Phila.  1890)  7  securities  and  certificates,  but  the 
By.  &  Corp.  L.  J.  87,  where  the  Board  was  armed  with  a  large  dis- 
court,  while  not  deciding  whether  cretion  in  the  choice  of  the  means 
the  trustees  of  the  Beading  voting  of  carrying  it  into  effect.  They 
trust  of  1887  representing  sharehold-  were,  however,  to  act  with  the  ad- 
ers  and  creditors  could  elect  one  of  vice  and  consent  of  another  body 
their  own  number  a  director  of  the  designated  collectively  as  the  "  Yot- 
road,  denied  an  injunction  to  stay  ing  Trust."  This  consisted  of  four 
or  regulate  a  corporate  election  and  persons  named  by  syndicates  repre- 
to  restrain  the  trustees  of  the  voting  senting  different  interests,  who  were 
trust  from  voting.  The  main  out-  to  complete  their  number  and  guard 
lines  of  the  Beading  voting  trust  as  against  the  possibiUty  of  a  tie,  by 
stated  in  the  case  above  cited  are  adding  a  fifth, 
these :  The  creditors'  securities  and  >  Ervin  v,  Philadelphia  &  Beading 
the  certificates  of  the  stockholders  B.  Ck).,  (Ct.  Com.  P.  Phila.  1890)  7 
were  to  be  placed  in  the  keeping  or  By.  &  Corp.  L.  J.  87. 
under  the  control  of  persons  selected 
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the  parties  may,  consequently,  determine  on  which  side  it  shall 
lie.^  The  question  then  irises  whether  the  debtor  and  creditor 
may  agree  to  lodge  the  vote  in  some  one  who  is  to  act  for  both 
so  long  as  the  debt  remains  and  the  stock  is  held  as  security 
for  its  payment?  And  this  has  been  decided  in  the  aflSrma- 
tive  so  far  as  to  deny  a  preliminary  injunction  seeking  to  re- 
strain the  trustees  of  the  Philadelphia  and  Beading  Bailroad 
Voting  Trust  from  participating  in  the  election  of  directors 
for  that  company.^ 

1  ESrvin  v.  Philadelphia  A  Reading  railroad ;  the  lieti  credlfcots-  are  abo 

R.  Co.,  (Ct.  C!om.  P.  Phila.  1890)  7  ownerSi^  and  if  harmony  be  noi  pre- 

Ry.  &  Corp.  L.  J.  87.  served,  may  posBess  the  whole.    It 

*Ervin  v,  Philadelphia  &  Reading  was  therefore    necessary    to  '  have 

R.  Ca,  (Ct.  Com.  P.  Phila.   1890)  7  some  arbiter  to  reconcile   InterestB 

By.  &  Corp.  L.  J.,  87,  where  the  which  were  jarring  and  might  di- 

court  said:   '*The  counsel  for  the  verge,  and  the  want  was  supplied  by 

Beading  Railroad  contend  that  such  the  Voting  Trust.     To  decide  that 

a  course  is  not  forbidden  by  any  rule  the  election  must  be  held  exclusively 

or  principle.    In  their  opinion  there  on  behalf  of  the  holders  of  the  stock 

is  no  reason  that  forbids  a  stock-  certificates  would  frustrate  rather 

holder  to  transfer  his  shares  to  one  than  give  efiFect   to   the   principle 

man  as  a  security  for  a  debt  due  to  that  the  votes  should  be   cast  by 

another,  with  the  stipulation  that  those  who  have  a  substantial  inters 

the  holder  shall  have  the  right  to  est  in  the  result    It  is  not  easy  to 

vote,  and  the  case    would  be  the  discern   how   the   position   of   the 

same    although    the   intermediary  members  of  the  Trust  differs  from 

gave  the  debtor  a  certificate  that  that  of  an  individual  to  whom  stock 

the  equitable  ownership  was  in  him  is  transferred  as  a  security  for  a 

subject    to    the    payment    of    the  debt  to  a  third  person.     The  only 

amount  due.    No  authority  directly  duty  of  such  a  holder  is  to  keep  the 

in  point  has  been  cited  on  either  certificate  safely   until   the  debtor 

side,  but  we  incline  to  think  that  pays  or  is  in  default,  and  then  hand 

this  view  is  correct  and  rules  the  it  over  to  whichever  party  is  equi- 

case  in  hand.    It  has,  indeed,  been  tably  entitled.      Had  the  duties  of 

argued  for  the  complainants    that  the  Reconstruction   Board  and  Vol* 

the  power  conferred  on  the  members  ing  Trust  been  confided  to  a  single 

of  the  Voting  Trust  is  not  coupled  body,  with  authority  to  secure  the 

with  an  interest ;  that  they  have  a  creditors    by  executing   mortgages 

dry  legal  title,  with  no  active  duties  and  then  hold    the   stock,    with  a 

to  perform,  and  that  they  should  be  right  to  vote  in  the  way  best  calcu- 

compelled   to  transfer    the    shares  lated  to  promote  the  common  good, 

standing  to  their  names  to  the  per-  it  could  hardly  have  been  said  that 

sons  who  are  the  beneficial  owners,  there  were  no  active  duties  to  up- 

We  think   that  this  view  errs  in  hold  the  Trust  or  that  it  came  to  an 

looking  solely  towards    the  stock-  end  when  the  mortgages  were  exe- 

holders.    They  are  not  the  only  per-  cuted.     If  this  would  have  been  the 

sons  beneficially  interested    in  the  rule  in  the  circumstaaoes  above  sup- 
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§  307.  The  same  snl^eet  continaed — The  Wisconsin  Cen- 
tral Toting  Trust. —  The  Wisconsin  Central  Yoting  Trust, 
which  has  been  in  saccessf ul  operatioa  for  a  nutnber  of  years, 
is  a  personal  contract  between  each  certificate-holuer  and  the 
trustees,  and  no  other  certificate-holder  is  privy  to  it.  The 
only  relation  is  between  the  trustees  and  cestui  que  trust,  and 
is  limited  to  the  single  purpose  declared  in  the  certificate. 
The  fact  that  the  trustees  may  have  ten  thousand  similar 
trusts  does  not  concern  the  individual  who  holds  a  certificate. 
His  rights  depend  alone  upon  his  contract  with  the  trustees, 
and  by  the  acceptance  of  his  certificate  he  expressly  consents 
to  their  trust.  He  has  no  right,  title  or  interest  in  or  to  the 
stock  itself  other  than  what  appears  on  the  face  of  the  cer- 
tificate, which  he  therein  agrees  to  be  subject  to  the  trustees' 
perpetual  right  to  vote  the  stock  as  its  legal  owner.^    While 

posed,  it  does  not,  we  think,  vary  tion  of  leases  or  purchase  of  right  of 
tiie  case  that  the  end  was  sought  to  way  or  other  property,  real,  per- 
be  obtained  through  two  doaely  re-  aonal  or  mixed^  or  by  some  or  aU  of 
lated  Boards,  one  supplementing  these  methods,  as  well  as  by  eveiy 
and  operating  as  a  restraint  on  the  other  lawful  method,  ownership  and 
other.  Without  pronouncing  an  control  of  the  railroads  already  con- 
opinion  on  a  point  which  remains  structed  and  known  as  the  Wiscon- 
open  for  consideration  on  the  final  sin  Central  Associated  Lines,  and  of 
hearing,  it  is  enough  to  say  that  the  thereafter  maintaining  and  operat- 
case  is  not  sufficiently  clear  to  war-  ing  them,  subject  to  the  following 
rant  a  preliminary  injunction  that  and  irrevocable  trust,  to  wit :  First, 
would  prevent  an  election  on  the  Said  trustees,  their  survivors,  sur- 
day  named  in  the  charter,  and  vivor,  successors  and  successor,  shaU 
might  cause  the  irreparable  injury  hold  said  shares  with  full  power  to 
which  such  remedies  are  given  to  fiU  from  time  to  time  each  and 
prevent."  '  every  vacancy  in  their  number  upon 
*  The  certificate  is  as  f oUows :  the  joint  nomination  of  the  surviv- 
**  Trustees  certificate   for  common  ing  trustees,  approved  in  writing  by 

stock.     Shares     $100     each.    the  holders  of   a  majority  of  the 

shares.  Wisconsin  Central  Company,  stock  in  said  company  covered  by 

Ko.  .    This   is  to  certify  that  said  trustees'  certificate,  both  com- 

Cbarles  L.  Colby,  £dwin  H.  Abbot  mon     and     preferred.    Each    new 

BnA  Colgate  Hoyt,  trustees,  own  and  trustee  shaU  from  and  after  the  fil- 

hola  for  the  benefit  of ,  of  ing  of  said  nomination,  so  approved, 

,   shares  of  the   common  in  the  office  of  the  Farmers'  Loan 

stock  of  the  Wisconsin  Central  Com-  and   Trust   Company,   be   as  fully 

pany,  a  corporation  duly  organized  vested  with  said  trust  as  if  he  was 

under  the  laws  of  Wisconsin  for  the  one  of  the  original  trustees  above 

purpose  of  acquiring  either  by  pur-  named.  Second.  Said  trustees  above 

ohase  of  the  capital  stock  or  acquisi-  named,  their    survivors,    survivor. 
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the  trustees  are  the  legal  owners  of  the  stock,  they  retain  for 
themselves  simply  a  naked  power  to  vote  as  they  or  a  major- 
ity of  them  shall  in  their  discretion  think  best.  The  party  to 
whom  the  certificate  is  issued,  has  never  received  and  has  not 
any  power  of  control  over  that  discretion.  He  accepts  his  in- 
terest in  the  stock  subject  to  tbat  reserved  right  and  to  the 
lawful  exercise  of  the  discretion  of  the  trustees.  The  rela- 
tion, therefore,  between  the  certificate-holder  and  tbe  trustee 
grows  out  of  and  rests  upon  the  certificate  alone  and  is  gov- 
erned by  the  general  rules' of  equity  only.  The  trustee  must 
faithfully  vote,  but  is  only  governed  by  his  own  discretion. 
He  can  not  vote  to  give  himself  anything,  because  tbe  rules 
of  equity  prohibit  a  trustee  from  doing  any  such  thing,  but 
there  is  no  additional,  private  relation  or  private  contract  be- 
tween him  and  the  cestui  que  trust  Under  the  peculiar  cir- 
cumstances of  the  Wisconsin  Central  Voting  Trust,  two  of  the 
trustees  who  were  oflSce  holders  in  the  company  continued  to 
be  the  active  managers  of  the  property ;  but  their  successors 
are  to  be  disqualified  to  hold  any  office  in  the  company  ex- 
cept that  of  director,  and  the  continued  ownership  of  a  cer- 
tain, considerable,  specified  amount  of  the  stock  in  their  own 
right  is  deemed  a  necessary  qualification  for  tbe  position  of 
trustee.  Tbe  trustees  have  power  to  nominate  their  own  suc- 
cessors, subject  to  tbe  approval  of  the  holders  of  a  majority 
of  the  trust-certificates.  The  power  of  ultimate  control  is 
thus  vested  permanently  in  the  body  of  trustees  instead  of 

snocessors  and  successor,  shall  vote  every  person  acceptinfi^  any  transfer 

on  said  shares  for  all  purposes  what-  hereof  declares,   by  so  doing,  that 

soever  upon  every  question  raised  he  receives  said  shares  subject  to 

at  each  and  every  meeting  of  said  said  trust.    This   certificate  is  not 

company,  whether  annual  or  special,  valid  until  signed  by  any  two  of 

as  the  majority  of  them  shall  in  said  trustees,  and  registered  by  the 

their  discretion  from  time  to  time  Farmers'  Loan  and  Trust  Comp&ny. 

determine.    Said  shares  are  trans-  Dated  New  York, ,  18—.    Beg- 

ferable  only  upon  surrender  of  this  istered  this day  of  ,  18 — . 

certificate  by  a  conveyance  in  writ-  The  Farmers'  Loan  and  Trust  Com- 
ing  signed    by   the    person   above  pany,  Registrar,  by ,  Secre- 

named,  or   his   attorney  thereunto  tary.  Countersigned.    New 

lawfuUy  authorized,  and  recorded  York, ^  18 — . ,  Traiift- 

in  the  trustees*  books  therefor  by  fer   Agent. and 

the  Farmers' Loan  and  Trust  Com- ,  Trustees." 

pany  of  the  city  of  New  York ;  and 
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in  an  irresponsible  body  of  stockholders  necessarily  igno- 
rant of  the  corporate  affairs.  It  has  been  argued  in  support 
of  this  voting  trust  that  when  directors  have  once  been  se- 
lected, whether  by  trustees  or  by  stockholders,  it  is  they,  in 
either  case,  who  control  and  manage  the  corporation,  subject 
only  to  the  visitatorial  power  of  the  trustees  or  the  stock- 
holders; that  in  the  trustees  that  visitatorial  power  is  intel- 
ligent -and  real,  while  in  ordinary  stockholders  it  is  shadowy 
and  practically  ineffective,  the  individual  stockholders  regard- 
ing only  their  own  pecuniary  interest,  and  feeling  no  respon- 
sibility for  or  to  any  one  else;  that  if  directors  manage  well, 
they  acquire  such  strength  before  the  public  that  it  would  ex- 
pose the  trustees  to  obloquy  if  they  turned  out  faithful  and 
eflScient  officers;  that  on  the  other  hand,  the  directors  and 
officers  themselves  would  know  that,  the  visitatorial  power  be- 
ing vested  in  an  efficient  body  of  visitors,  it  would  be  impos- 
sible for  unfaithful  officers  to  perpetuate  themselves  in  power 
and  build  up  a  ring  inside  the  corporation  for  their  private 
advantage.  No  restraint  against  alienation  is  imposed  by  the 
Wisconsin  Central  Voting  Trust  agreement.  The  certificates 
are  transferable  like  ordinary  shares  of  stock,  and  each  of 
them  is  endorsed  with  a  suitable  form  of  power  of  attorney 
for  that  purpose.^  The  question  whether  this  voting  trust  is 
within  the  rule  against  perpetuities  has  been  submitted  to  Mr. 
John  C.  Gray,  author  of  the  work  on  Perpetuties,  and  the 
highest  living  authority  upon  this  subject,  and  the  trust  em- 
bodied in  the  certificate  has  been  pronounced  by  him  to  be 
free  from  any  objection  on  the  ground  of  remoteness.' 

^Endorsement.     '*For   value   re-  named  trustees  with  fuU  power  of 

ceived hereby  sell,  assign  and  substitution  in  the  premises.    Dated 

transfer  unto , shares    ,  18 — . .    In  presence 

of  the  capital  stock  represented  by    of .** 

th«  within  certificate  and  do  hereby  ^  Manuscript  opinion  by  John  C. 

irrevocably  constitute  and  appoint  Gray,  to  Edwin  H.  Abbott,  one  of 

attorney  to  transfer  the  the  trustees  above  named. 

aaid  stock  on  the  books  of  the  within 
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§  308.  Introductory. —  A  by-law  is  a  private  law  made  by 
those  who  are  duly  authorized  thereunto  by  charter,  prescrip- 
tion or  custom,  for  the  conservation  of  good  order  and  good 
government  within  some  particular  place  or  jurisdiction.^  Bat 
for  the  purposes  of  the  present  discussion,  it  is  sufficient  to 
consider  only  those  rules,  regulations  or  ordinances  of  a  per- 
manent character  which  companies  and  associations  are  em- 
powered to  make  for  the  governance  of  their  affairs.'  It  is 
observed  that  in  many  of  the  English  cases  cited  in  discussions 
of  the  subject  of  by-laws,  the  term  is  used  as  equivalent  to 
what  in  America  are  known  as  municipal  ordinances.*  The 
word  corporations  also,  as  used  by  English  authorities,  in  this 
connection,  is  to  be  understood  to  mean  municipal  corpora- 
tions.^ A  by-law  must  provide  something  in  addition  to  the 
general  law  and  not  be  a  mere  re-enactment  thereof.*    It  mast 


1  Bacon's  Abr.  tit.  "  By-Law." 
s  O/.  Grant  on  Corporations,  79. 
3  See  Lumley  on  By-Laws,  ch.  1, 
"  The  Definition." 
^  **  There  are  several  factories  in 


Proprietors*  buA  what  they  call  in 
America  a  corporation."    Dicken's 
American  Notes,  ch.  4,  "  Lowell  and 
its  Fac^ry  System." 
ft  Queen  v.  Saddlers'  Co.>  8  EL  &  E. 


Lowell,  each  of  which   belongs  to    80,  saying  that  otherwise  it  would  bu 
what  we  should  term  a  Ck>mpany  of    idle. 
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be  free  from  ambigaity  and  afford  oomplete  direction  to  those 
who  are  to  obey  it.' 

§  309«  The  proyinee  of  by-laws. —  Persons  who  form  them- 
selves ''nto  voluntary  associations  may  agree  to  be  governed 
by  such  rules  as  they  see  fit  to  adopt  so  long  as  they  are  not 
immoral,  contrary  to  public  policy,  or  in  contravention  of  the 
law  of  the  land.*  In  the  case  of  corporations,  however,  there 
are  two  additional  requisites  of  a  valid  by-law,  to  wit,  that 
It  be  reasonable '  and  that  it  be  in  conformity  with  the  charter 
or  enabling  act.*  In  this  connection  it  should  be  noted  that 
express  authority  to  make  ordinances  in  certain  cases  and  for 
certain  purposes  is  exclusive  by  implication  of  all  others.*  It 
mB  within  the.  province  of  the  by-laws  to  provide  for  the  ap- 
pointment of  inspectors  of  elections  by  the  president  of  the 
company;^  and  to  regulate  the  counting  of  ballots,  as,  for 
example,  to  direct  that  none  shall  be  counted  which  contain 
anything  besides  the  name  of  the  officer  voted  for.''  Where 
the  charter  is  silent  as  to  what  number  of  directors  shall  con- 
stitnte  a  quorum,  but  confers  upon  them  the  power  to  make 
by-laws  necessary  and  convenient  for  its  business,  they  may 
lawfully  fix  the  quorum  by  by-law.*  So  also  a  by-law  may 
validly  prescribe  the  qualifications  of  officers  where  they  are 
not  prescribed  by  statute  or  charter,*  or  the  qualifications  of 
applicants  for  admission.^^  Charter  power  to  adopt  by-laws 
^  for  the  regulation  of  its  affairs  "  and  '^  the  transfer  of  stock,'^ 
gives  the  company  power  to  create  by  by-law  a  lien  upon 

1  Neveaby  v.  Webster,  1  Ken.  d48 ;  *  Commonwealth    19. '  Woelper,    8 

a  c.  8iU>  nom,  Leathley  v,  Webster,  Serg.  &  R.  29. 

Say.  251;  Eagleton  v.  East  India  Ca,  ^^  Commonwealth    «.  Woelper,    8 

8  Boe.  &  P.  55.  Serg.  &  R.  2d. 

'White  V.  BrowneU,  2  Daly,  829,  ^Hoyt  t;.  Shelden,  8  Boew.  267; 

359;  Hyde  v.  Woods,  2  Sawy.  655,  Hoyt  v.  Thompson,  (1859)  19  N.  Y. 

659;  Note  to  Austin  o.  Searing,  69  207. 

Am.  I>ea673.  » Queen  v.  Saddlers' Co.,  8  EI.  & 

s  Vide  tnfra,  %  818.  E.  42;  8.  o.  82  L.  J.  Q.  B.  887. 

^Videtfifra,  g  817.    See  further  ^ORez  v.   Surgeons'  Co.,  2  Burr, 

as  to  what  may  be  adopted  as  by-  892,  where  a  by-law  that  applicants 

tawa  by  private  oorporations,  85  Am.  should  pass  an  examination  upon 

Dec.  617,  622.  their  knowledge  of  Latin,  was  up- 

*  New  Orleans  v.  PhilUppi,  9  La.  held  as  reasonable. 
Jinn.  44. 
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shares  for  debts  due  it  from  the  holders.^  Bat  it  has  been 
held  that  charter  or  statutory  authority  to  pass  by-laws  regu- 
lating the  conduct  of  the  corporate  "  officers," —  nothing  being 
said  about  the  transfer  of  stock, —  does  not  confer  the  power 
to  make  a  by-law' subjecting  the  transfer  of  shares  to  the  lien 
of  the  company.'  And  it  remains  doubtful  whether  the  cor- 
poration may  create  a  lien  by  by-law,  in  the  absence  of  ex- 
press or  implied  authority  in  its  charter  or  in  some  statute  of 
the  State.*  A  corporation  may  for  its  own  security  enact  a 
by-law  requiring  its  clerk  to  be  sworn ;  but  it  can  not  avail 
itself  of  his  omission  to  take  the  oath  in  defense  of  an  action 
against  it.^ 

§  310.  The  power  to  make  by-laws  — (a)  Incidental  to 
corporate  existence. —  The  authority  to  make  by-laws  would 
seem  to  be  incident  to  a  grant  of  corporate  existence.^  Private 
associations  also  for  trading  or  commercial  purposes,*  clubs,' 
colleges  *  and  religious  societies  have  the  same  power  whether 
they  be  incorporated  or  no."  It  is-  requisite  to  their  validity 
as  corporate  acts  that  by-laws  be  passed  within  the  State  from 
which  the  company  derives  its  corporate  existence.'* 

^  Pendergast  v.  Bank  of  Stockton,  *  Hastings  v.  Blue  Hill  Turnpike, 

(1^71)  2  Sawy.  108 ;  Brent  v.  Bank  of  9  Piok.  SO. 

Washington,  10  Peters,  596;  Cun-  ^In  re  Long  Island  R.  Ck>.,  (1888) 

ningham  v.  Alabama  &c.  Trust  Co.,  19  Wend,  87,  41;  8.  c.  83  Am.  Dec. 

4  Ala.   652;  Spurlock  t;.  Pacific  R.  429;   In  re   Sutton's   Hospital,    10 

Co.,  61  Mo.  819;  Byron  v.  Carter,  22  Coke,  81a;    Norris  o.    Staps,  Hoik 

La.    Ann.   98;   Taylor  on  Corpora-  211;  Davenant  v.  Hurdes,  Moa  584; 

tions,  §  601.    Cf.  Tuttle  v,  Walton,  King  v.  Westwood,  7  Bing.  1 ;  Veley 

1  Qa.  48.       *  V.  Burder,  12  Adol.  &  £.  808. 

s  Delaware  &c.  B.  Co.  v.  Oxford  ^  Taverner's  Case,  Baym.  416.    Cf. 

Iron  Co.,  88  N.  J.  Eq.  840,  and  the  Stationers'  Co.  v   Salisbury,  Comb, 

reporter's  notes  thereto;  Beach  on  221,  where  the  authority  to  make 

Railways,  §i  890.  the  by-law  in  question  was  not  dia- 

'  See  Angell  &  Ames  on  Corpora-  puted. 

tions,  (10th  ed.)  §§  855,  856;  Beach  ?  Hodgkinson  v.  Exter,  L.  R.  6  Eq. 

on  Railways,  §390;  1  Potter's  Cor-  68 ;  Ly ttleton  v.  Blackbume,  88  L.  T. 

porations,  §§  267-269 ;  Field  on  Cor-  648. 

porations,  §§  186-188;  Green's  Brice's  <King  t;,  CoUege  of  Physicians,  7 

Ultra  Vires,  (2nd  ed.)  15,  note ;  Morse  Term  Rep.  282. 

on  Banking,  (2nd  ed.)  505;  Overton  >  Long  t;.  Gray,  0  Jar.  N.  8.  80S. 

on  Liens,  §^  82-86 ;  Sargent  v.  Frank-  lo  Mitchell  r.  Vermont  Copper  lOn- 

lin  Ins.  Co.,  8  Pick.  90;  s.  c.  19  Am.  ing  Co.,  (1876)  40  N.  T.  Super.  Ct 

Dec.  800.  406. 
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§  311.  (b)  In  whom  vested.— If  the  charter  op  articles  of 
association  be  silent  in  regard  to  what  integral  part  of  the 
corporate  body  shall  be  vested  with  the  power  to  make  by- 
laws for  the  governance  of  its  affairs,  it  will  be  deemed  to  be 
lodged  in  the  members  at  large.^  Bat  if  by  charter  it  be  ex- 
pressly vested  in  some  integral  part  thereof,  such  as  the  board 
of  trustees,  or  directors,  the  right  in  the  body  at  large  is  by 
implication  taken  away.'  Where,  however,  the  charter  an- 
tborizes  a  select  body  within  the  corporation  to  adopt  by4aws, 
a  majority  of  that  body  is  the  least  number  that  can  constitute 
a  quorum  for  the  purpose.*  Although  the  power  of  making 
by-laws  be  vested  in  the  managers  of  the  corporation  and  not 
in  the  stockholders,  a  by-law  passed  at  a  meeting  called  a.s  a 
stockholders'  meeting  will  be  valid  if  the  stockholders  and 
managers  being  the  same  persons  were  all  present  and  partic- 
ipated.* 

§  3 1 2.  neyagnancy  to  the  law  of  the  land  —  (a)  The  gen- 
eral rule. —  A  by-law  must  be  consistent  with  the  law  of  the 
land,  and  in  so  far  as  it  is  repugnant  thereto  it  is  ineffective 
and  void.*  This  is  the  rule  not  only  where  the  power  to  make 
by-laws  is  derived  incidentally  from  a  grani;  of  the  franchise 
to  be  a  corporation^*  but  also  where  it  is  conferred  by  express 

1  "Morton  Gravel  Itoad  Co.  v.  Wy-  Am.  Dec.  430;   Commonwealth  «. 

song,  <1876)  51  IM.  4;    Common-  OiU.   8   Wliarton,    028;   People  «. 

wealth  V.  Woelfwr,  £  J9ci«.  Jb  K.  29;  PhiiUpB,  1  Denie,  886;  Bex  v,  Bm^L 

s.  a  8  Am.  DeCi  498;  Juker  v.  Com*  4  Burr.  ;3515;   Companies  Clauaee 

monwealth,  20  Pa.  St  484;  Kearny  Act,  8   &   9   Vic.    ch«    16,  §   125: 

V,  Andrews,  (1854)  10  N.  J.  Eq.  70;  Bailwajs  Regulation  Act,  8  &  9  Vic, 

People  t;.  Croertey,  09  111.  199.  <Ai.  80,^  109.  But  see  Oodterd  v.  Sfc. 

^Ejuagv.  West  wood,  4  Barn.  ^C.  liouis  Hesohants'  &Ghai]tt;€i>  (1888) 

798,  cited  by  Lumlegr  on  By-Xiaw8»  78  Mo.  609. 

12.  *  "  When  taken  as  incidental  it 

Si^jxir^eWiUoodk8«(1827}7Cow.  must  be  exercised  in  conformity  to 

402.  the  general  law  of  the  land,  thai 

^People  V.  Steriiog  Manuf.  Oo,,  being  the  rule  to  i^gulate  the  poro- 

(1876)  82  m.  457«  ceedii^  of  artificial  bodies,  as  weH 

^  State  v»  Williams,  75  N.  C  184;  as  the  conduct  of  natural  persoqci, 

Taylor  v.  Chiswold,   14  N.  J.  222;  independently  of  express  proviaions 

6.  c.  27  Am.  Dec.  38;  Brewater  ^.  of  the  charteis  of  tiioee  companies 

Hartley,  (1869)  87  CaL  15,  24;  s.  a  to  the  contrary.^  In  re  liOiy  Jslwt 

99  Am.  Dec  287;  In  re  Long  Island  R.  Ck>.«  (1887)  19  Wend.  87,  41. 
K.  Ck>.,  (1888)  19  Wend.  87;  s.  a  82 
88 
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mention  among  the  powers  enumerated  in  the  charter.^  iNot 
only  does  a  general  and  express  legislative  authority  to  make 
by-laws  not  authorize  the  passage  of  such  as  are  in  contraven- 
tion of  the  law  of  the  land  ;^  but  the  legislature  can  not  in  any 
instance  so  far  delegate  its  powers  as  to  confer  upon  a  corpo- 
ration authority  to  enact  by-laws  which  within  the  sphere  of 
their  operation  would  be  practically  a  repeal  of  the  statutes 
of  the  State  or  an  abrogation  of  the  common  law.'  The  fact 
that  a  by-law  was  adopted  prior  to  the  enactment  of  the  stat- 
ute with  which  it  conflicts  does  not  save  it  from  the  operation 
of  the  general  principle  above  stated/ 

§  313,  (b)  Meaning  of  ^^  repugnancy  to  the  law/'  —  A  by- 
law must  not  make  a  provision  respecting  a  matter  already 
provided  for  by  the  law  of  the  land  other  than  what  the  gen- 
eral law  has.  prescribed.*  Thus  a  company  can  not  lawfully 
enact  a  by-law  imposing  a  greater  penalty  upon  persons  com- 
mitting certain  acts  than  is  imposed  by  the  statutes  of  the 
State.*  Again,  a  by-law  contrary  to  a  general  principle  of  the 
common  law,  although  there  be  no  direct  statute  or  decision 
declaring  it  unlawful,  comes  within  the  rule  that  by-laws  shall 
not  be  repugnant  to  the  law  of  the  land.  Hence  comf)anies 
can  not  impart  a  retroactive  effect  to  their  by-laws,  since  the 
polit}^  of  civilized  States  is  contrary  to  retroactive  legislation.^ 
But  a  by-law  can  not  be  said  to  be  inconsistent  with  the  law 
of  the  land  merely  because  it  forbids  the  doing  of  something 
which  might  have  been  lawfull}'  done  before,  or  requires  some- 
thing to  be  done  which  there  was  no  previous  obligation  to  do; 
otherwise  a  nominal  power  of  making  by-laws  would  be  ut- 
terly nugatory.*    Thus  a  by-law  of  a  board  of  trade  which 

1  Kennebeck  &  P.  R.  Co.  v.  Ken-  ^  Mechanics  &  Farmers'  Building 
dall,  (1849)  31  Me.  470.  Even  a  by-  &  L.  Assoc,  v.  Dorsey,  U  8.  C.  462. 
law  in  pursuance  of  aa  express  ^  Luinley  on  By-Laws,  91. 
power  in  a  charter  granted  by  the  'Caider  &  Hebble  Nav.  Co.  v,  Pill- 
King,  if  contrary  to  the  common  ing,  14  Mees.  &  W.  76,  where  the 
law  or  act  of  Parliament  is  void.  Company  imposed  a  penalty  of  five 
Kyd  on  Corporations,  109;  Wilcox  pounds  upon  persons  navigating  on 
on  Corpora tioiis,  95.  Cf,  Clark's  the  Sabbath  day,  the  statutory  peu- 
Case,  5  Coke,  64.  alty  being  five  shillings. 

«Kennebeck  &  P.  R.  Co.  v.  Ken-  ^  Vide  infra,  g  816. 

dall,  (i»49)  U  Me.  470.  ^  Edmonds  v.  Watermen's  Ca,  1 

s  Seneca  County  Bank  v.  Lamb,  Jur.  N.  S.  12ft,  per  Lord  Campbell 
26  Barb.  595. 
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varies  the  oommon  law  in  providing  that  on  all  sales  of  grain 
in  balk  on  elevator  receipts,  the  buyer  shall  pay  the  first  ten 
days  storage,  unless  otherwise  specified  at  the  time  of  sale,  has 
been  held  to  be  valid.^  So  also  a  college  may  by  by-law  for- 
bid its  students  to  join  secret  societies,  although  they  be  incor- 
porated by  act  of  legislature.'  But  this  qualification  of  the 
general  rule  is  not  to  be  carried  so  far  as  to  uphold  by-laws 
which  attempt  to  prevent  the  members  of  companies  from  re- 
sorting to  the  tribunals  of  the  State  for  the  enforcement  of 
their  rights.  Thus  it  has  been  held  that  a  by-law  of  a  mer^ 
chants'  exchange  which  compels  members  to  submit  their 
business  controversies  to  arbitration  on  pain  of  expulsion  or 
suspension,  is  unreasonable  and  void.'  Ahd  when  a  member 
of  a  benevolent  or  mutual  benefit  societv,  under  his  contract 
with  it,  is  entitled  to  money,  he  may  resort  to  the  courts  for 
the  enforcement  of  his  rights,  notwithstanding  a  by-law  pro- 
hibiting him  from  so  doing.^ 

§  314.  (c)  Against  public  policy  —  In  general  restraint  of 
trade. —  A  by-law  must  not  be  against  public  policy,  as,  for 
example,  in  general  restraint  of  trade;'  and  where  the  design 
and  object  of  an  association  of  persons  are  illegal,  as  in  re- 
straint of  trade,  the  courts  refuse  to  enforce  any  of  their  rules 
and  regulations  inter  aese}  Thus  in  a  recent  English  case,  a 
society  was  registered  as  a  trade  union  under  the  Trade  Union 
Act  1871,  and  in  addition  to  its  rules  laying  down  the  duties 
of  members  with  reference  to  trade  questions,  and  imposing 
fines,  suspension  and  expulsion  upon  members  violating  the 
rules  as  to  trade  matters.  There  were  also  rules  giving  to 
members  certain  allowances  out  of  the  funds  in  cases  of  sick- 
ness, accident,  infirmity,  or  want  of  employment,  and  other 
allowances  similar  to  those  of  a  friendly  society.    A  member 


.  ^Goddard  v.  St  Louis  Merchants' 
Exchange,  (1888)  78  Mo.  609. 

s  People  V.  Wharton  College,  40  111. 
186. 

'State  V,  Merchants*  Exchange, 
(1876)  2  Mo.  App.  96. 

^  Bauer  v,  Samson  Lodge,  102  Ind. 
262 ;  Chosen  Friends'  Supreme  Conn- 
oil  V.  Gburrigus,  104  Lid.  138. 


0  In  re  Long  Island  R.  Co.,  (1887) 
19  Wend.  87,  41 ;  s.  a  82  Am.  Dea 
429 ;  Mitchell  v,  Reynolds,  1  P.  Wms. 
181;  s.  c.  10  Mod.  180,  where  the 
authorities  are  reviewed ;  Angell  & 
Ames  on  Corporations,  184^ 

«01d  V,  Robson,  (Q.  B.  Div.  1890)8 
Ry.  &  Corp*  L.  J.  511. 
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sued  for  one  week's  aiok  benefit  which  was  refused  to  bim  by 
the  society ;  the  lower  court  made  an  order  for  the  payment 
of  the  sum  claimed,  holding  that  the  society  was  substantially 
a  friendly  societyi  and  that  it  had  jurisdiction  in  the  matter. 
But  upon  appeal  it  was  decided  that  as  some  of  the  objects  of 
the  society  were  in  restraint  of  trade,  it  Was  at  common  law 
an  illegal  association,  and  although  societies  of  that  character 
were  made  legal  to  a  certain  extent  by  the  Trade  Union  Act 
ef  1871,  the  fourth  section  of  that  act  prevented  any  court 
from  entertaining  or  enforcing  any  agreement  between  the 
members  to  provide  benelits  to  the  members,  and  that  oonse- 
quently  the  lower  court  had  no  jurisdiction  to  make  the  order 
in  question.^ 

« 

1  *'  If  a  abciety  were  iUsg«lat  com-  Booietiy  illegal  at  commoa  law,  and 

mon  law  as  being  in  restraint  of  on  looking  at  the  .various  rules  of 

trade,  all  the  members  of  that  soci-  the  society  there  can  be  no  doubt 

ety  would  be  indictable,  and  con-  that  it  is  so.    There  are  various  pro* 

tracts  made  by  the  members  inter  se  visions,  the  object  of  which  are  in 

oeuld  4iot  be  enforced ;  tben  came  restraint  of  trader    A  man  ahaU  not 

the  Trade  Union  Act  1871,  which  carry  on  his  trade  as  he  likes,  but 

removed  the  incapacity  of  members,  must  look  to  the  governanoe  of  the 

so  that  it  could  no  longer  be  said  society.    'It  is  clear  therefore  that 

that  they  we^  members  of  an  illegal  the  society  is  illegal  at  common  law, 

•ocdety.    The  legislature  has  to  a  and  that  the  incapacity  to  appear  in 

oertun  extent,  and  to  the  linaita  de-  court  has  not  beea  removed  by  any 

fined  by  the  act,  altered  the  law,  legislation.    It  has  been  argued  that 

and  to  a  certain  extent  such  societies  Knowles  v.  Booth,  82  Week*  Repi 

should  not  be  treated  as  unlawful  482,  is  an  authority  for  the  decision 

societies;  but  the  legislature  goes  6n  of  the  magistrates  in  this  case;  bat 

to  say  that  In  respect  of  disputes  of  that  case  does  not  seean  to  aaa  to 

members  of  sudi  societies  amongst  touch  the  matter  at  all.    Tliat  case 

themselves  to  enforce  their  rules,  no  applies  to  what  is  a  friendly  society 

oourt  should  entertain  the  matter,  and  no  more.    It  wiU  not  do  to  say 

It  seems  to  me  that  it  is  immaterial  that  the  society  is  a  legal  society  tor 

wh«Mier  this  society  Is  a  trade  ^union  some  purposes,  but  illegal  for  -o^mt 

or  not ;  the  only  question  is,  whether  purposes.     So  far  as   the    present 

this  was  an   illegal  avsociatioa  at  QueiA^km  Is  oasoemed  the  yqiiii  is 

oommon  law^    If  so»  it  remains  so  left  exad(9y  as  it  was  at  twwiaa 

as<to  this  purpose.  l%e  oonse^foenoes  law,  and  Iffaereifcte  in  my  optaioa 

efithe  illegality  are  gone  to  the  ex*  the  decision  of  the  magistrates  was 

tsntto  whidh  these  acts  apply,  but  wnmg.^    Wffls,  J.,  in  Old  t^  Wb- 

only  to  that  extent,  send  act  tor  pat-  son,  (Q.  B.  Div.  I8(K))  S  By.  it  Oatp, 

fKMPStt  Such  «M  the  present    Tliednly  L.^.  ^U. 
question  here  is^  wtaettaer  lUs  Was  a 
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§  315.  (d)  In  partial  restraint  of  trade. —  Bat  restraints 
partioolar  as  to  time  and  plaoe  are  good  if  founded  upon  suf- 
ficient consideration.^  Thus  a  trading  company  may  prohibit 
its  members  from  carrying  on  the  trade  separately  at  a  differ- 
ent place  from  that  of  the  company's  domicile.*  So  where  a 
company  was  chartered  for  the  purpose  of  maintaining  uni- 
formity  in  the  business  of  insurance,  a  by-law  requiring  mem- 
bers to  follow  uniform  rates  of  insurance  is  not  void  as  being 
against  public  policy  in  restraint  of  trade.*  And  a  company 
may  impose  reasonable  restrictions  as  to  the  manner  of  trans- 
ferring shares  of  its  stock;  as,  for  example,  that  no  transfer 
shall  be  made  on  the  books  of  the  company  without  a  sur- 
render of  the  old  certificates  or  proof  of  their  loss,*  or  until 
the  transferrer  shall  have  discharged  all  debts  due  from  him 
to  the  company.*  But  a  by-law  making  the  consent  of  the 
president  requisite  to  effecting  a  transfer  has  been  held  in-  * 
valid  as  in  restraint  of  trade.*  In  Massachusetts  it  has  been 
doubted,^  and  even  entirely  denied,  that  the  company  can  by 
means  of  a  by-law  in  any  way  limit  the  free  transfer  of  stock.* 
In  New  Hampshire  restrictions  of  this  character  are  forbidden 
by  statute.*  In  New  York  it  has  been  held  in  the  Superior 
Court  that  a  by-law  assuming  to  prohibit  a  transfer  of  stock 
in  a  manufacturing  company  because  the  owner  is  in  debt  to 
the  company  is  ultra  vires  and  void,  the  statutory  power  of 
these  companies  to  make  by-laws  extending  only  to  prescrib- 
ing the  manner  and  form  in  which  transfers  shall  be  made.^ 

§  3 16.  (e)  Retroactive  and  ex  post  facto  by-laws. —  By-laws 
can  not  be  made  to  operate  retrospectively.^^    For  a  by-law,  or 

1  Gunmakere'  Co.  v.  Fell»  WiUes,  Pick.  IM).    Cf.  Sargeant  v.  Emex  M. 

364.  B.  Co.,  S  Pick.  d03. 

3  King  9.  Fifthermea  of  Fav eraham,  7  Plymouth  Bank  v.  Bank  of  Nor- 

8  Term  Rep.  3£i2,  oited  by  Lumley  folk,  10  Pick.  454;  Nesmith  v.  WasK- 

on  By-Laws,  181,  ington  Bank,  6  Pick.  824. 

> People  t7.   New  York  Board  of  ^Sargeant  v.  fVankliji  Ids.  Co.,  8 

Underwriters,  (1875)   54  How.   Pr.  Pick.  90 ;  8.  G  19  Am.  Dea  805. 

238.  «  N.  H.  Laws  of  1849,  eh.  860,  §  2. 

« State  V.  Iberville  Parish  Judge,  lo  DriscoU   v.    West    Bradley   4bc. 

80  La.  AiML  pt.  1,  808.  Manuf.  Co.,  (1874)  86  N.  Y.  Super. 

0  Pendergast  v.  Bank  ol  Stockton,  Ct.  488. 

(1871)  2  Sawy.  108.  ii^Howard  v.  Savannah,  T.  U.  P.,. 

•Sargeant  t?.  Franklin  Ins.  Co.,  8  Chart  (Ga.)  178. 
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regulation,  .means  a  rale  for  future  action.  Ex  post  facto 
laws  are  no  more  lawful  for  corporations  than  for  States.  For 
all  by-laws  contrary  to  the  general  principles  of  the  common 
law  or  the  policy  of  the  State  are  void.^  Accordingly,  the 
rights  of  a  transferee  of  shares  can  not  be  affected  by  a  by- 
law passed  after  the  transfer  was  made.' 

§  3 1 7.  Bepngnancy  to  the  charter. —  Nothing  can  be  better 
settled  than  that  a  by-law  which  conflicts  with  or  attempts  to 
alter  the  constitution  of  the  corporation  is  void.*  To  permit 
it  to  pass  and  enforce  by-laws  in  conflict  with  its  charter 
'^  would  be  to  enable  the  corporation  to  make  a  new  constitu- 
tion for  itself  and  thereby  wholly  defeat  the  object  of  the 
law  which  gave  it  birth."  *  Thus  by-laws  of  a  Musical  Mutual 
Protective  Union,  which  provide  that  it  shall  be  the  duty  of 
every  member  to  refuse  to  perform  in  any  orchestra  in  which 
are  any  persons  not  members  in  good  standing,  and  that  it 
shall  be  deemed  a  breach  of  good  faith  between  members  to 
employ  a  suspended  or  non-member,  or  to  assist  in  a  public 
performance  given  wholly  or  in  part  by  amateurs,  and  impos- 
ing a  penalty  for  the  violation  of  these  provisions,  have  been 
held  to  be  void  as  arbitrary  and  contrary  to  the  provisions  of 
its  charter,  which  declares  that  its  objects  are  the  cultivation  of 

1  Pulford  v.   Fire  Department  of  of  Labor "  under  the  jurisdiction  of 

Detroit,  (1875)  81  Mich.  458,  465,  466,  *'  District  Assemblj  49.*'    Section  8 

citing  Angell  &  Ames  on  Corpora-  of  the  statute  referred  to  provided 

tions,  §§  332,   885,   889 ;    Taylor  v.  for  the  termination  of  membership 

Griswold,  2  Green,  228;  Philips  v.  in  the  corporation  by  death,  volon- 

Wickliam,  (1829)  1  Paige,  590.  tary    withdrawal,    and    expulsion. 

'People  V.  Crockett,  9  Cal.  112.  And  the  court  held  that  a  by-law 

*  Kearney  v,  Andrews,  (1854)  10  N.  which  declares  that  the  removal  of 
J.  £q.  70;  State  v.  Curtis,  (1874)  9  Nev.  a  local  assembly  from  the  jurisdio- 
825 ;  Queen  v.  Darlington  School,  6  tion  of  District  Assembly  49  shall  be 
AdoL  &  K  N.  S.  682.  equivalent  to  a  voluntary  withdrawal 

*  Diligent  Fire  Ins.  Co.  v.  Com-  of  all  membership  in  the  corpora- 
mon wealth,  (1874)75  Pa.  St  291,  296.  tion  is  in  conflict  with  the  statute. 
In  New  York  Protective  Assoc,  v.  Mc-  and  the  removal  for  insubordination, 
Grath, (1889) 28 N.Y.St. Rep. 209, the  in  which  defendant  took  no  part, 
defendant  was  a  member  of  a  oorpo-  from  the  jurisdiction  of  District  As- 
rationcreatedunderLawsN.  Y.  1875,  sembly  49,  of  the  local  assembly  of 
c.  267,  membership  in  which  was  which  defendant  was  a  member, 
restricted  to  the  members  of  certain  will  not  deprive  him  of  his  member 
"  local  assemblies  '*  of  the  *'  Knights  ship  on  that  ground. 
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masio  and  the  promotion  of  good  feeling  among  the  members 
of  the  profession,  and  the  relief  of  such  of  their  members  as 
should  be  unfortunate.^  So  also  where  the  salaries  of  certain 
officers  are  fixed  by  charter,  they  can  not  be  changed  by  by- 
law, even  though  the  charter  authorize  the  company  to  fix  the 
salaries  of  officers,  this  provision  applying  only  to  salaries  not 
prescribed  by  the  charter.* 

§  318.  To  be  reasonable. —  By-laws  should,  of  course,  be 
reasonable.*  Thus  an  integral  part  of  the  body  corporate  is 
not  to  be  deprived  by  a  by-law  of  participation  in  its  affairs.^ 
A  by-law  providing  that  a  member  of  a  benevolent  associa* 
tion  failing  to  pay  bis  dues  should  forfeit  his  right  to  any 
benefits  while  in  arrears  and  for  a  certain  period  after  pay- 
ment, is  void,  being  unreasonable,  vexatious,  oppressive  and 
manifestly  detrimental  to  the  interests  of  the  corporation.*  A 
by-law  providing  for  the  expulsion  of  a  member  from  an  in- 
corporated mutual  benefit  society,  whereof  the  right  of  mem- 
bership was  a  valuable  property  right,  was  judicially  questioned 
in  an  early  Pennsylvania  case,  and  it  was  held  that  a  cause  of 
expulsion  therein  prescribed,  to  wit,  "vilifying"  any  other 
member,  was  bad,  not  being  necessary  for  the  good  govern- 
ment and  support  of  the  affairs  of  the  corporation.* 

§  319.  Judicial  enquiry  into  the  reasonableness  of  by- 
laws.—  Whether  the  courts  will  interfere  where  by-laws  are 
unreasonable,  depends  upon  whether  the  company  or  associa- 
tion is  incorporated  or  a  mere  voluntary  organization.  Thus 
when  a  corporation  expels  a  member  in  pursuance  of  its  by- 

1  Thomas  v.  Musical  Mutual  Pro*  the  meter  is  a  reasonable  rule.  Foster 

tective  Union,  (1888)  17  N.  Y.  St.  Rep.  v.  Philadelphia  Qas  Works  TrusteeB, 

61,  Daniels,  J.  dissenting.  13  Phila.  511. 

sOarr  v.  City  of  St.  Louis,  9  Mo.  «Rex  v.  Head,  4  Burr.  2516;  Hob- 

191.  lyn  V,  King,  6  Bro.  P.  G.  611 ;  King 

s  Lumley  on  By-Laws,  101.  Under  v.  Westwood,  7  Bing.  84.    But  see 

the  power  given  by  the   city  ordi-  King  v.  Bird,  18  East,  367;  King  v. 

nances  of  Philadelphia,  the  trustees  Westwood,  4  Barn.  &  G.  781 ;  &  a  7 

of  the  city  gas  works  may  enforce  Bing.  1. 

reasonable   regulations    concerning  ^Cartan   v.  Father  Mathew  dtc 

the  use  of  meters,  and  a  regulation  Soc.  (1869)  8  Daly,  20. 

that  ail  gOYernors  shall  be  connected  *  Commonwealth   v,   St.  Patrick's 

with  the  pipe  at  least  a  foot  from  Soa  (1810)  2  Binn.  (Pa.)  441,  44a 
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laws,  the  courts  will  at  the  instanoe  of  the  expelled  member 
enquire  whether  the  bj-Iaws  were  legal  and  reasonable ;  but 
in  the  case  of  unincorporated  associations  the  courts  will  not 
question  the  reasonableness  of  the  rules  or  by-laws;  and  un- 
less it  can  be  shown  that  they  are  contrary  to  natural  justice, 
the  decision  of  the  association,  if  in  accordance  therewith  and 
arrived  at  in  good  faith,  is  not  open  to  judicial  review.^  So 
also  where,  under  its  by-laws,  a  benevolent  society  has  decided 
that  a  member  is  not  entitled  to  benefits,  the  decision  is  con- 
clusivC)  and  will  not  be  reversed  or  questioned  by  the  courts.^ 
When  in  a  proper  case  the  courts  undertake  to  enquire  into 
the  reasonableness  of  a  by-law,  it  is  a  question  of  law  and 
evidence  of  its  unreasonableness  is  inadmissible.* 

§  330.  To  be  general  In  application. —  ^^  A  by-law  may  be 
in  the  form  of  a  resolution  and  require  the  same  solemnities  to 
pass  it;  but  a  resolution  is  not  necessarily  a  by-law."^  For 
by-laws  must  be  general  and  not  for  the  benefit  or  detriment 
of  any  particular  person.*  They  "must  be  directed  to  all 
within  the  sphere  of  their  operation,  and  m  ust  operate  equally."  • 
A  resolution  entered  by  the  directors  which  is  in  effect  a  com- 
mand to  the  oEBoers  to  exclude  one  of  the  directors  from  the 
enjoyment  of  his  rights,  being  aimed  at  a  single  individual, 
and  not  a  general  regulation  affecting  the  directors  at  large 
or  the  stockholders,  'Ms  not  entitled  to  the  name  of  a  by- 
law." ^  And  where  a  company  had  no  by-law  providing  for 
the  forfeiture  of  shares  for  non-payment  of  assessments  and 

'Niblack  oil  Mutual  Benefit  Soci-  am  I  willing  to  oonoede  that  the  ao- 
eties,  g  25 ;  Hirschl  on  Fraternities,  tion  and  proceeding  of  the  trustees 
68;  Note  to  Hiss  v.  Bartlett,  68  Am.  or  of  the  executive  committee  in  in- 
Dee.  776 ;  Note  to  Austin  v»  Searing,  yostigating  such  charge  is  beyond 
69  Am.  Dec.  672 ;  Kehlenbeck  v.  the  control  of,  or  a  review  bj,  this 
Logeman,  10  Daly,  447,  448.  oourL" 

3  Osceola  Tribe  v,  Schmidt,  57  Md.  '  Commonwealth     v,    Woroeator^ 

98.     But  see  Sutherland,  J.  in  Peo-  (1826)  8  Pick.  462,  473. 

pie  V.  Sailors'  Snug  Harbor,  (1868)  54  ^  Drake  v,  Hudson  Riv.   R.  Oql» 

Barb.  582,  535,  where  it  was  said,  (1849)  7  Barb.  508,  540. 

obiter,  *'The  accused  inmate  should  ^Luniley  on  By-Laws,  99: 

have  reasonable  notice  of  such  ex-  ®  Gkxldard  v.  Merchants*  Exchange^ 

amination,   and  an  opportunity  of  9  Mo.  App.  290. 

being  heard,  of  exculpating  himself  f  People  u  Throop,  12  Wend.  188^ 
and  of  disproving  the  charge.    Nor 
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the  direotora  attempted  to  effect  a  forfeiture  in  a  particalar 
instanoe  by  a  resolation  which  was  claimed  to  be  a  by-law, 
declaring  the  sharea  of  a  delinquent  to  be  forfeited,  and  or- 
dering them  to  be  sold,  the  sale  was  decided  to  be  irregular 
and  unauthorized,  and  the  company  was  held  liable  in  dam- 
ages for  conversion  of  the  shares.^  It  has  been  remarked  by 
the  English  writer  on  this  subject,  Mr.  Lumley,  that  the  au- 
thorities who  make  by-laws  are  very  prone  to  reserve  to  them- 
selves powers  to  provide  specially  for  special  cases,  to  make 
individual  exceptions  out  of  the  general  rules,  or  to  dispense 
with  regulations  when  they  deem  it  convenient  or  proper  to 
do  so ;  that  it  has  also  been  considered  that  this  discretionary 
power  of  dispensation  will  assist  the  authority  in  cases  where 
the  by-law  as  expressed  is  in  excess  of  the  legal  power  vested 
in  them.'  It  is  plain,  however,  that  all  corporate  by-laws 
must  stand  on  their  own  validity,  and  not  on  any  dispensa- 
tion granted  to  members.  They  can  not  be  subjected  to  any 
condition  which  does  not  apply  to  all  alike,  and  can  not  be 
compelled  to  receive  as  a  matter  of  grace  anything  which  is 
matter  of  right;  neither  on  the  other  hand  should  there  be 
personal  exemptions  of  a  general  nature  from  any  valid  regu- 
lations that  bind  the  mass  of  corporators.* 

§  321.  Obligatory  upon  members, —  A  member  of  a  cor- 
poration or  association  is  bound  by  all  by-laws,  rules,  or  regu- 
lations, to  which  he  has  assented,  provided  they  be  not  im- 
moral, contrary  to  public  policy  or  in  contravention  of  the 
charter  or  the  law  of  the  land;^  and  his  duties,  rights  and 
privileges  are  to  be  measured  thereby.*  They  embody  the 
terms  of  a  contract  between  the  company  and  its  members;* 

^  Budd  V,  Multnomah  Street  Ry.  '  People  v.  Young  Men's  Father 

Co.,  (1887)  15  Oregon,  418;  a  0.  8  Mathew  T.  A.  B.  Soa,  41  Mich.  67. 

Am.  St.  Rep.  169;  S.  c.  12  Oregon,  ^  Vide  supra,  §§  812-817. 

271 ;  s.  c.  53  Am.  Rep.  855.  5  Hyde  v.  Woods,  (1871)  2  Saw.  655, 

>  Lumley   on    By-Laws,   100.    To  659.    Vide  supni,  §  85. 

the  point,  however,  that  the    dis-  *  *'  There  can  be  no  possible  doubt 

pensing  power  does  not  remove  the  that  the  obligation  of  the  company 

objection  of  ultra    vires,  he    cites  to  the  privileged  shares  rests  on  by- 

Waite  v.  Garston  Local  Board,  L.  R.  law  18,  and  that  the  by-law  estab- 

3  Q.  B.  6,  and  Wortley  v.  Netting-  lishes  the  terms  of  a  contract  be- 

ham  Local  Board,  21  L.  J.  N.  S.  582.  tween  company  and   stockholders. 
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and  provided  they  be  made  in  pursuance  of  its  charter  are  as 
binding  upon  its  members  and  upon  others  acquainted  with 
its  method  of  business  as  any  public  law  of  the  State.^  The 
fact  of  absence  from  a  duly  constituted  meeting  at  which  a 
by-law  is  passed  does  not  relieve  a  member  from  any  obliga- 
tion thereby  created.*  The  binding  effect  of  by-laws  is  said 
to  be  derived  from  the  assent  of  the  member  thereto.'  But  it 
is  not  necessary  that  his  assent  be  directly  expressed  by  sign- 
ing the  constitution,  articles  or  by-laws/  It  will  be  presumed 
from  his  act  in  becoming  a  member.^  While  by-laws  are  not 
always  binding  upon  strangers,  a  person  who  becomes  a  mem- 
ber of  an  association  or  company  after  the  adoption  of  a  by- 
law, is  not  considered  a  stranger;  and  by  joining  the  organi- 
zation he  is  deemed  to  accord  his  assent  thereto  and  to  be 
thereafter  bound  by  the  obligations  which  it  may  impose  upon 
the  members.^ 

§  322.  Extent  of  the  effect  of  by-laws  npon  strangers.— 

Whether"  a  by-law  of  a  company  or  association  can  have  any 
binding  effect  upon  a  stranger,  depends,  first,  upon  its  being 
something  more  than  a  rule  merely  for  the  government  of  the 
members  and  officers  in  conducting  the  affairs  of  the  organiza- 
tion ;  and,  second,  upon  the  stranger  having  or  being  affected 
with  knowledge  of  it.  And,  on  the  other  hand,  the  purpose 
o^  by-laws  being  to  regulate  the  internal  affairs  of  the  com- 
pany, the  duties  of  the  members  toward  each  other  and  toward 
the  company  itself,  an  outsider  can  not  enforce  them  unless  he 
can  show  some  privity,  as  for  example  that  he  relied  npon 
them  in  giving  credit  to  the  company.^  By-laws  regulating 
the  use  and  enjoyment  of  joint  property  or  to  govern  the  con- 


We  have  already  so  decided."  Hazel- 
tine  V.  Belfast  &  M.  R.  CJo.,  (1887)  79 
Me.  411;  S.  c.  1  Am.  St.  Rep.  330, 
382.  S.  P.  Belfast  &  M.  R.  Ck).  v. 
Belfast,  77  Me.  445. 

I  Brick  Pres.  Church  v.  Mayor  &c. 
of  New  York,  (1827)  5  Cow.  538; 
Anacosta  Tribe  v.  Murbach,  13  Md. 
91;  Cummings  v,  Webster,  48  Me. 
192;  McDermott  v.  Board  of  Police, 
6  Abb.  Pr.  432 ;  Union  Bank  v,  Guice, 
a  La.  Ann.  249. 


« 1  Roll.  Abr.  866. 

« Austin  V,  Searing,  16  N.  Y.  112; 
S.  a  69  Am.  Dec.  665,  annotated; 
Leech  v,  Harris,  2  Brewst.  571.  Vide 
supra,  §  85. 

^  McFadden  t?.  County  of  Los  An- 
geles, (1888)  74  Cal.  571. 

<^Note  to  Austin  v.  Searing,  69 
Am.  Dec.  665. 

«  King  V.  Clerk,  1  Salk.  349. 

7  Flint  t;i.  Pierce,  (1868)  99  Man. 
68. 
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dact  of  the  members  of  a  private  corporation  or  to  protect, 
secure  or  enhance  their  rights  or  interests,  have  no  binding 
effect  upon  strangers.^  A  by-law  which  is  a  rule  merely  for 
the  government  of  the  officers  of  a  corporation  in  conducting 
the  corporate  business  can  have  no  effect  upon  its  contracts 
with  other  parties.^  Thus  where  under  the  charter  of  a  mutual 
fire  insurance  association,  the  incorporators  are  authorized  to 
make  such  by-laws  as  they  may  deem  advisable  for  the  man- 
agement of  their  corporate  affairs,  their  by-laws  can  have  no  ' 
effect  to  modify  contracts  entered  into  between  the  corpora- 
tion and  the  assured.'  And  a  by-law  allowing  stockholders 
upon  paying  thirty  per  cent,  of  their  shares  to  forfeit  them  is 
void  as  against  creditors  of  the  company.^  So  again,  a  by-law 
creating  a  lien  upon  shares  of  stock  in  favor  of  the  corpora- 
tion for  debts  due  to  it  from  the  shareowner,  are  inoperative 
as  against  his  judgment  creditors.^  His  assignee  in  bankruptcy, 
however,  is  not  a  stranger  in  respect  of  a  by-law  creating  a 
lien.^  Whether  a  lien  so  created  will  operate  against  a  trans- 
feree of  the  shareholder,  depends,  under  the  second  considera- 
tion stated  above,  upon  the  transferee  having  knowledge 
thereof.'  Whether  the  transferee  will  be  affected  with  knowl- 
edge of  a  regulation  of  this  character  by  notice  upon  the  face 
of  the  certificates  that  the  shares  represented  by  them  are  sub- 
ject to  all  debts  due  the  company  from  the  holder,  seems  to 
be  still  unsettled.    In  Connecticut  he  is  held  to  be  affected 


^  Lnmley  on  By-Laws,  66,  67.  The  Bank  of  Holly  Springs  v.  Pinson,  68 

by-laws  are  evidence  against  the  cor-  Miss.  421;  s.  a  38  Am.   Rep.  830; 

porate  ofiQcers  although  they  be  not  Driscoll   v.   West  Bradley  &c.  Co. 

corporators.     Bank  v.  WoUaston,  8  (1874)  59  N.  Y.  96,  109;  Planters  &c. 

Harr.  (Del.)  90.  Ins.  Co.  v.  Selma  Savings  Bank,  63 

2  Samuels   v.  Central  &c.  Express  Ala.   585;   Steamship    Dock  Co.  v, 
Ca,  McCahon,  214.  Heron,  52  Pa.  St.  280 ;  Pelot  v.  John- 

3  Stewart  v,  Lee  Mut.    Fire  Ins.  son,  38    La.   Ann.   1286;   Byron  v. 
Assoc,  (1887)  64  Miss.  499.  Carter,  22  La.  Ann.  98;  Anglo-Cali- 

^  Siee  V,  Bloom,  19  Johns.  456.  f ornian  Bank  v.  Grangers'  Bank,  63 

c  Byron  v.  Ca.^ter,  22  La.  Ann.  98.  Cal.  359 ;  Morawetz  on  Corporations, 

^In  re  Bigelow,  1  Nat.  Bank.  Reg.  2nd  ed.  §  203.    Cf,  Neale  v.  Janney, 

682,  667;  Morgan  v.  Bank  of  North  2  Cranch,  188;  Evansville  National 

America,  8  Serg.  &  B.  73;  S.  C.  11  Bank  v.  Metropolitan  National  Bank, 

Am.  Dec.  575.  2  Biss.  527 ;  Lee  v.  Citizens'  National 

•  In  re  Long  Island  B.  Co.,  (1838)  Bank,  2  Cin.  Super.  Ct  29& 
19  Wend.  87;  &  c.  32  Am.  Dec.  429; 
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Tirith  the  knowledge ;  ^  but  in  New  York  a  contrary  ruling  has 
been  made.'  Persons,  although  not  members  of  the  company, 
who  engage  in  business  transactions  with  its  officers  are  af- 
fected with  notice  of  limitations  upon  their  powers  prescribed 
in  the  corporate  by-laws.  So  that  a  by-law  providing  that  all 
contracts  involving  a  certain  amount  shall  be  executed  by  cer- 
tain officers  with  certain  formalities  is  binding  upon  strangers, 
they  being  presumed  to  know  the  extent  of  the  powers  of  the 
agents  with  whom  they  deal.'  A  corporation,  however,  may 
be  estopped  by  acquiescence  in  a  contrary  course  of  dealing 
from  setting  up  its  by-laws  as  against  strangers.*  The  general 
principle  applicable  to  the  rules  of  the  Stock  Exchange,  as 
well  as  other  trades,  is,  that  a  person  who  deals  in  a  particular 
market  must  be  taken  to  deal  according  to  the  custom  of  that 
market,  and  he  who  directs  another  to  make  a  contract  at  a 
particular  place  must  be  taken  as  intending  that  the  contract 
may  be  made  according  to  the  usage  of  that  place.* 

§  323,  Amendment  and  repeal. — The  same  authority  which 
makes  a  by-law  may  subsequently  repeal  or  amend  it.*    Thos 

^Vansands  v.  Middlesex  County  thoee  creditors  whose  claims  arise 

Bank,  26  Conn.  144.  out  of  Stock  Exchange  transactions, 

2  Conklin  v.  Second  Nat.  Bank,  45  for  that  is  a  fraud  upon  the  general 

N.  Y.  655.  creditors.    And  if  it  be  urged  that 

'Bohm  V.  Loewer's  Gkirabrinus  that  is  the  rule  of  the  Stock  Ex- 
Brewerj  Co.,  (1890)  9  N.  Y.  Supl.  change,  the  answer, as  Lord  Justice 
514,  stated  supra,  g  203.  Ace  Rath-  James  said,  is  that  the  Stock  Ex- 
bum  V.  Snow,  (1889)  22  N.  Y.  St.  change  is  not  an  Alsatia ;  the  Queen's 
Rep.  227,  stated  supra,  §  209.  laws  are  paramount  there,  and  the 

<  Seeley  v,  San  Jose  Independent  Queen's  writ  runs  even  into  the  sa- 

Mill  &o.  Co.,  (1882)  59  Cal.  22,  stated  cred  precincts  of  Capel  Court."  WDl- 

supra,  §  205.  iams'   Forensic   Facts   &  Fallacies, 

» Williams' Forensic  Facts  &  Fal-  (1885)106. 
lacies,  (1885)  105.  ''  But  the  rules  of  ^  Newling  v,  Francis,  8  Term  Rep. 
the  Stock  Exchange,  being  the  rules  198;  King  v.  Ash  well,  12  E^t,  22; 
of  a  domestic  forum,  can  not  affect  King  v.  Westwood,  4  Barn.  &  C. 
persons  who  are  neither  members  806.  Of,  Lambert  v.  Addison,  46  L. 
nor  the  clients  of  members.  Thus  T.  20.  But  in  New  Hampshire  it  has 
they  can  not  affect  the  rights  of  the  been  said  that  a  by-law  of  a  religions 
general  creditors  of  a  defaulting  society,  requiring  a  two-thirds  vote 
member.  A  defaulting  member,  to  alter  by-laws,  may,  nevertheless, 
therefore,  can  not  voluntarily  pay  be  repealed  by  a  majority.  Richard- 
money  to  the  official  assignee  to  be  son  v.  Union  Congregational  Society, 
distributed      exclusively     amongst  58  N.  H.  187. 
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where  the  articles  of  assooiation  of  a  oorporation  provide  for 
the  management  of  its  business  by  a  board  of  directors,  and 
for  meetings  of  that  board,  bat  do  not  provide  for  meetings 
of  the  corporation,  and  the  first  by-laws  were  adopted  by  the 
directors,  the  latter  have  power  to  amend  them.^  And  the 
members  are  bound  by  amendments  made  in  accordance  with 
existing  rule&^  to  the  same  extent  as  by  the  original  by-law.' 
Accordingly,  a  member  of  a  company  whose  by-laws  are  sub- 
ject to  amendment  can  not  maintain  an  action  against  it  under 
a  by-law  which  has  been  repealed  by  amendment  during  his 
membership  and  before  the  bringing  of  his  action.'  So,  by- 
laws relating  to  the  rights  of  members  to  benefits  under  the 
oonstitutioQ  and  by-laws  of  a  benevolent  voluntary  associa- 
tion^ if  amended  in  accordance  with  the  existing  oonstitutiou 
and  by-laws,  may  be  so  altered  as  to  reduce  the  amount  due  a 
sick  member,  and  an  alteration  of  this  kind,  even  though  made 
daring  his  sickness,  does  not  necessarily  impair  the  obligaUon 
of  a  contract.^  The  amendment  is  binding  both  upon  the 
member  and  upon  those  claiming  benefits  under  him.  Thus 
it  has  been  held  that  a  member  of  the  Philadelphia  Stock  £x- 
ohauge^  who  sabscribed  to  its  constitution  and  by-laws,  was 
bound  by  an  aooendment  made  in  accordance  therewith,  pn>* 
viding  for  a  gratuity  fund  from  which  payments  were  to  be 
made  to  the  representatives  of  deceased  members  who  should 
pay  dues  and  assessments,  and  providing  that  members  failipg 
to  pay  does  and  assessments  should  be  debarred  from  partici- 
pation in  the  benefits  from  the  f-und;  and  it  was  decided  that 
the  repr^eniatives  of  a  member  thus  failing  to  pay  conld  not 
be  heard  to  question  the  validity  of  the  amendment,  and  could 
receive  no  benefit  from  the  f und.^  Power  conferred  upon  the 
executive  committee  to  amend  the  by-laws  does  not,  however, 
aathoriKe  them  so  to  amend  them  as  U>  teke  away  f  root  the 
shareholders  rights  reserved  for  their  ^oteoCion.^    And  any 

iHeintEelman  v.   Dnuds'   Balisf  ^Poultney  v.  Bachman,  ^1  Hun, 

Absoo.,  (1888)  88  KinB.  18&  49. 

s  Foaltnej  v.  Bachman,  81  Hub,  ^  IftcDowaU  v,  Addef «  98  Ba.  St. 

49;  Note  to  Austin  v.  Bmnng,  S9  877. 

Am.  Dec.  674.  •  Blalohlord   «.   Boss,    (1868)    64 

sSchrick  u  St  Lcuia  Ac.  Cck,  84  Barb.  42. 
Mo.  428. 
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alteration  of  the  by-laws  mast  be  expressly  made.  It  can  not 
be  effected  by  a  usage  contrary  to  the  by-law.^  Yet  the  com- 
pany may  be  estopped  from  setting  up  a  by-law  to  show  its 
non-liability  for  an  act  done  on  its  behalf  where  all  the  mem- 
bers have  assented  to  its  performance.' 

§  3  2  4.  Enforcement  —  Penalties  —  Expulsion  —  Fines.— 

The  enforcement  of  by-laws  is  usually  by  means  of  the  impo- 
sition of  fines  or  amotion  from  office  or  suspension  or  expul- 
sion from  membership.  Where  the  governing  body  of  the 
company  or  society  enforce  a  by-law  by  these  means,  acting 
in  good  faith,  not  capriciously  or  oppressively,  there  is  no 
legal  mode  of  reversing  their  action.'  The  formality  of  ex- 
pulsion, however,  can  not  be  lawfully  made  to  involve  a 
battery.^  The  penalty  must  not  be  left  to  the  arbitrary  as- 
sessment of  the  makers  of  the  law  according  to  the  circum- 
stances, even  though  the  utmost  extent  of  the  sum  be  limited.^ 
But  a  by-law  may  empower  any  other  bodj'  than  that  enacting 
it  to  fix  the  amount  within  certain  limits.*  A  stoppage  of  a 
fine  out  of  profits  accruing  to  the  offending  member  is  legal 
but  a  stoppage  of  all  profits  is  illegal.^  Even  under  express 
legislative  authority  to  impose  fines,  there  are  limits  beyond 
which  the  corporation  by  its  by-laws  can  not  go.  The  amount 
of  the  fine  must  be  reasonable;  it  can  be  imposed  only  by  way 
of  punishment  for  some  delinquency  in  the  performance  of  a 
duty  which  the  member  may  owe  to  the  corporation  by  reason 
of  his  membership;  and  no  more  than  one  fine  should  be  im- 
posed for  the  same  offense.*  The  courts  have  been  unanimous 
in  discountenancing  a  repeated  imposition  of  the  same  fine 
increased  every  time  upon  the  principle  of  arithmetical  pro- 

1  Sills  V.  Brown,  9  Carr.  &  P.  604 ;  ^  Pipor  v.  Chappell,  14  Mees.  A  W. 

Shaw  V.  Fane,  1  L.  J.  Q.  B.  N.  S.  6d4. 

216.  7  Adej  V.  Beeve,  2  M.  &  8.  5a 

^  Pennsjlvania  &c.  Co.  v.  Murphy,  *  Lynn  v.  Freemansburg  Bailding 

5  Minn.  86.  &  L.  Assoc.,  117  Pa.  St  1;  s.  c.  3 

s  Vide  supra,  g  87.  Am.  St  Bep.  689,  648 ;  Hagarman  v, 

«  State  V.  WiUiams,  75  N.  C.  184.  Ohio  Building  &  L.  Assoc,  28  Ohio 

fi  2  Kyd  on  Ck>rporations,  156 ;  Hall  St  186 ;  Forest  City  United  Land  & 

V.  Nixon,  82  L.  T.  92;  s.  a  10  Q.  B.  Building   Assoc,    v.    Gallagher,   25 

UOL  Ohio  St.  208. 
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gression.^  When  under  the  by-laws  a  certain  offense  is  made 
punishable  by  fine,  an  offending  member  otherwise  in  good 
standing  can  not  be  expelled  therefor;  and  when  a  member 
is  expelled  nominally  for  an  offense  which  would  warrant  ex- 
pulsion but  in  reality  for  an  offense  punishable  by  fine  only, 
he  will  be  reinstated  by  the  courts.' 

§  325.  Construction  —  Pleading. —  A  by-law  may  be  good 
in  part  and  partly  void.'  Where  there  are  several  distinct 
by-laws,  one  may  be  void  and  the  other  good;  where  tbey  are 
combined,  and  yet  the  parts  are  separable,  the  same  rule  ap- 
plies to  the  separate  parts ;  but  where  they  are  so  framed  as 
to  be  inseparable  or  to  depend  upon  each  other,  if  part  be 
void  the  whole  is  void.*  Where  a  b\^-law  is  open  to  two  con- 
structions and  according  to  one  it  would  be  illegal,  the  court 
will  prefer  to  adopt  the  other,  although  in  that  event  the  facts 
of  a  particular  case  will  constitute  a  breach.^  Although  the 
rules  and  regulations  of  a  society  or  order  enter  into  and  be- 
come a  part  of  the  contract  of  life  insurance  which  it  makes 
with  its  members,  its  own  practice  or  opinion  as  to  the  mean- 
ing of  the  words  used  to  express  the  rule  or  regulation  in 
controversy  is  not  binding  on  the  courts,  in  construing  the 
contract,  if  the  language  be  plain,  unambiguous,  and  well  un- 
derstood to  have  a  fixed  meaning,  either  generally  or  as  a 
technical  term  of  the  law.  The  latter  meaning  will  be  given 
to  the  words  used  as  in  other  cases  for  the  interpretation  of 

• 

1  Endlich  on  Building  Associa*  man,  8  Term  Rep.  857,  where  it  was 
tions,  §  412,  citing  Citizens'  Mutual  said  by  Lord  Kenyon,  '*  though  a 
Loan  &  A.  F.  Assoa  v.  Webster,  35  by-law  may  be  good  in  part,  yet  it 
Barb.  268.  can  be  so  only  where  the  two  parts 

2  Otto  V.  Journeyman  Tailors'  Pro*  are  entire  and  distinct  from  each 
tective  &  Benev.  Union,  (1888)  75  other."  Clark  v.  Denton,  1  Barn.  & 
Cal.  80^;  S.  C.  7  Am.  St.  Rep.  156.  Ad.  07:  Stationers'  Co.  v.  Salisbury,  ' 

<  Rogers  v.  Jones,  1  Wend.  260.  Comb.  222. 

^Lumley  on  By-Laws,  157,  citing  ^Lumley  on  By-Laws,  269,  citing 

Fazaherley  v.  Wiltshire,  1  Stra.  469;  Dearden  v.  Townsend,  L.  R.  1  Q.  B. 

Gunmakers'  Co.  v.  Fell,  Willes,  890;  10;  Eagleton  v.  East  India  Co.,  8 

Regina  v,  Lundie,  5  L.  T.  N.  S.  881;  Bos.  &  P.   55;  Great  Western  Ry. 

Queen  v.  Saddlers'  Co.,  82  L.  J.  Q.  B.  Co.  v.  Goodman,  21  h.  J.  C.  P.  197. 
845;  King  u  Company  of  Fisher- 
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contracts.^  In  actions  arising  under  the  by-laws  of  a  corpo- 
ration they  must  be  set  forth  in  the  pleadings;  and  an  omis- 
sion to  do  so  may  be  taken  advantage  of  by  demarrer.*  Cor- 
porations must  show  their  power  to  pass  by-laws,  and  must 
bring  themselves  by  proof  within  that  power.' 

I  Wiggin  V.  KnightB  of  Pythias,       *  Dunham  v.  Trustees  of  Boches- 
(1887)  31  Fed.  Rep.  12S.  ter.  6  Cow.  462 ;  Taylor  ti.  Qriswold, 

8  Barker  v.  Mayor,  17  Wend.  190,    2  Green,  22S. 
in  any  court  whether  of  record  or 
not 
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§  326.  Introduetory. —  The  word  ^^consolidation"  is  used 
to  denote  ^^  any  conjunction  or  anion  of  the  stock,  property  or 
franciiises,  of  two  or  more  corporations  whereby  the  conduct 
of  their  affairs  is  permanently,  or  for  a  long  period  of  time, 
placed  under  one  management,  whether  the  agreement  be- 
tween them  be  by  lease,  sale  or  other  form  of  contract,  and 
whether  its  effect  be  the  dissolution  of  neither  of  the  com- 
panies, or  whether  one  of  them  be  dissolved  and  its  existence 
be  merged  in  the  corporate  being  of  the  other,  or  whether  it 
result  in  the  dissolution  of  both  companies  and  the  creation  of 
a  new  corporation  out  of  such  portions  of  the  original  com- 
panies as  enter  into  the  new."  ^    In  England  the  term  amalga- 

1  Beach  on  Railways,  §  535. 
34 
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contracts.^  la  actions  arising  under  the  by-laws  of  a  corpo- 
ration they  must  be  set  forth  in  the  pleadings;  and  an  omis- 
sion to  do  so  may  be  taken  advantage  of  by  demurrer.*  Oor- 
porations  must  show  their  power  to  pass  by-laws,  and  must 
bring  themselves  by  proof  within  that  power.' 

I  Wiggin  V.  EnightB  of  Pythias,  >  Dunham  «.  Trustees  of  Boches- 

(1887)  31  Fed.  Rep.  122.  ter,  6  Ck>  w.  462 ;  Taylor  ti.  Qriswold, 

s  Barker  v.  Mayor,  17  Wend.  190,  2  Green,  228. 
in  any  court  whether  of  record  or 
not 
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§  841.  Public  rights  and  duties  of 
the  new  company. 

842,  Bight  of  the  new  company  to 
the  property  of  the  old  ones. 

848.  Liability  of  the  new  com- 
pany. 

844  The  same  subject  continued. 

845.  Proof  of  consolidation. 

848.  Pending  suits. 

847.  Judgment   against  the  new 

company. 

848.  Debts  of  the  old  companies. 

849.  Mortgage  debts  and  liens. 

850.  Contractual  obligations. 

851.  Status  of  holders  of  the  old 

stock. 
862.  Exchange  of  new  stock  for 

old. 
858.  Consent  of  shareholders. 

854.  Consent  a  question  of  fact 

855.  Pay ment  for  dissenting  stock. 

856.  Enjoining  unauthorized  con- 

solidation. 


§  326.  Introdaetory. —  The  word  ^^consolidation"  is  used 
to  denote  "  any  conjunction  or  union  of  the  stock,  property  or 
franchises,  of  two  or  more  corporations  whereby  the  conduct 
of  their  affairs  is  permanently,  or  for  a  long  period  of  time, 
placed  under  one  management,  whether  the  agreement  be- 
tween them  be  by  lease,  sale  or  other  form  of  contract,  and 
whether  its  effect  be  the  dissolution  of  neither  of  the  com- 
panies, or  whether  one  of  them  be  dissolved  and  its  existence 
be  merged  in  the  corporate  being  of  the  other,  or  whether  it 
result  in  the  dissolution  of  both  companies  and  the  creation  of 
a  new  corporation  out  of  such  portions  of  the  original  com- 
panies as  enter  into  the  new."  ^    In  England  the  term  amalga- 

1  Beach  on  Railways,  §  536. 
34 
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mation  is  used  instead  of  consolidation ;  and  an  amalgamation 
is  assumed  to  be  where  the  existing  companies  agree  to  aban- 
don their  respective  articles  of  association  and  regulations^ 
and  to  register  themselves  under  new  articles  as  one  body. 
This  would  be  a  new  company  formed  by  the  coalition  or 
amalgamation  of  the  companies  previously  existing.^  Some 
difficulty  which  the  English  courts  had  with  the  name  amal- 
gamation was  really  an  efFort  to  make  the  substance  of  the 
thing  itself  comport  with  the  ordinary  principles  of  law  appli- 
cable to  the  liability  of  the  stockholders  and  the  payment  of 
creditors  of  the  companies  amalgamated.  In  one  case  the 
court  said  that  on  general  principles  two  companies  may  be 
united  either  bs'  fusion  into  a  third,  or  by  one  absorbing  the 
other;  that  the  former  process  seems  to  correspond  most  nearly 
with  the  popular  sense  of  the  word  amalgamation,  but  that 
nobody  really  knows  what  amalgamation  means.  Whatever 
be  the  process,  however,  no  shareholder  in  the  company  which 
it  destroys,  or  of  which  it  suspends  the  life,  can  become  a 
shareholder  in  the  other  company  \yithout  his  personal  as- 
sent.' In  another  case  it  was  said  that  if  amalgamation  was 
to  be  considered  as  meaning  the  power  of  transferring  the 
whole  business  of  one  company  to  another  —  in  other  words,, 
the  annihilation  of  the  lesser  company  —  in  which  the  share- 
holders in  the  one  company  were  to  be  compelled  to  partici- 
pate in  the  liabilities  of  that  company,  however  different  their 
objects,  it  might  be  contended  that  a  member  of  an  insurance 
company  might  be  compelled  against  his  will,  to  become  a 

1  In  re  Bank  of  Hiudustan,  2  Hen.  ing/*  a  word  which  necessarily  im- 

&  M.  666;  Clinch  v.  Financial  Ck>.,  plies  the  rule  of  law  that  one  com- 

L.  R.  4  Ch.  App.  117 ;  In  re  Empire  pany  can  not  so  sink  its  existence  in 

Assur.  Co.,  L.  R.  4  £q.  Ml,  that  of  another,  can  not  so  vanish 

>  Dougan's  Case,   (L>73)  28  L.  T.  into  thin  air  and  leave  its  creditors- 

N.  S.  60.    Nobody,  said   Lord  West-  going  blankly  into  space,  as  nnder 

bury,  uses  the  word  amalgamation  the  guise  of  amalgamation  it  will 

with  any  definite  meaning,  and  the  endeavor  to  do;  that  its  existence 

word  which  his  lordship  has  sug-  must  necessarily  continue  until  its 

gested  to  replace  it,  the  word  which  liabilities    have    been     discharged, 

will  best  express  the  peculiar  process  until  every  creditor  who  is  intereB»led 

by  which  one  joint  stock  company  in  the  prolongation  of  its  existence 

endeavors,  usually  with  indifferent  has  received  that  satisfaction  which 

success,  to  put  an  end,  as  far  as  it  he  is  entitled  to  demand.   Blundeir^ 

can,  to  its  own  existence,  is  a  *'  weld-  Case,  17  SoL  J.  &  Bep.  87,  363. 
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member  of  a  loan,  guaranty^  or  othw  speculative  company.^ 
It  has  been  held  in  Kogland  that  when  two  companies  amal- 
gamate, the  shareholders  of  each  become  the  shareholders  and 
partners  in  another  compan\'.'  In  this  country  it  has  been 
held  that  where  several  railroad  companies  were*  by  virtue  of 
the  act  of  union,  ^^  merged  in  and  constituted  one  body  cor- 
porate "  under  the  name  of  one  of  them,  and  all  were  contia- 
ued  in  existence,  it  was  to  be  a  consolidation ;  but  that  wherQ 
by  the  very  terms  of  the  statute  and  the  deed,  the  first  corpo- 
ration was  extinguished,  and  the  second  only  continued  to 
exist,  the  case  was  not  one  of  mere  consoliclation  or  amalga- 
mation.' An  unincorporated  Masonic  lodge  in  existence  before 
the  organization  of  its  members  into  a  corporation  of  the  same 
name,  is  not  merged  into  the  latter.  Even  an  absolute  iden- 
tity of  membership  would  not  of  itself  lead  to  any  such  result* 
The  same  persons  may  be  members  in  the  same  or  different 
proportionate  interests,  of  as  many  distinct  bodies,  incorpo- 
rated and  unincorporated,  as  they  choose  to  organize.^  The 
word  consolidate  in  a  constitutional  prohibition  applying  to 
parallel  and  competing  lines,  is  used  in  the  sense  of  join  or 
unite,  and  the  law  is  not  to  be  evaded  by  the  substitution  of 

^Inre  Empire  Assur.  Co.,  19  L.  T.  that  the  sale  or  amalgaination  was 

N,  S.  846.    The  caae  was  this:  The  invalid,  being  ultra  vires,  the  busi- 

articles  of  association  of  an  insurance  ness  not  being  of  the  like  nature, 

oompanj  contained  a  clause  empow-  and  therefore  that  they  were  share- 

ering  the  directors,  with  the  consent  holders  in  the  former  company  only, 

of  an  extraordinary  general  meeting,  which  was  still  in  real  existenoe. 

"  to  tsansfer  and  seU  the  business  of  The  court  so  held  and  remarked  that 

the  company,  or  purchase  or  axnal-  it  was  difficult  to  define  exactly  the 

gamate  with  the  business  of  any  meaning  of  the  term  '*  amalgami^ 

other  company  of  like  nature."  This  tion,"  but  that  it  was  not  sufficiently 

company  sold  itself  to  a  company  potent  to  compel  a  shareholder  in 

whose  business  it  was  to  purchase  one  company  to  enter  upon  all  the 

the  business  of  other  assurance  com-  liabilities  of  another  company  totally 

panies;  to  carry  on  the  business  of  different  in  its  objects.    It  could  not 

fire  and  life  assurance,  and  that  of  a  make  a  man  a  partner  in  a  concern 

loan  company ;   to  guaranty  fidel-  of  the  objects  of  which  he  was  to- 

ity;  to  advance  money  on  houses,  tally  ignorant,  and  which  he  had 

and  to  purchase  lands.    Afterwards  never  consented  to  join, 

the  purchasing  company  was  wound  >  Drew's  Case,  10  L.  T.  N.  S.  657. 

Uj^  and  some  shareholders  of  the  sell-  >  Powell  v.  North  Missouri  B.  Co., 

ing  company  were  placed  upon  the  42  Mo.  63. 

list  of  conUibutaries  of  the  amalga-  « Mason  v.  Finch,  (1878)  28  Mich, 

mated   companies.     They  objected  282. 
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a  lease  for  a  deed  of  conveyance.'  Consolidation  generally 
implies  "  a  surrender  of  the  old  charters  by  the  companies, 
the  acceptance  thereof  by  the  legislature,  and  the  new  forma- 
tion of  a  new  corporation,  out  of  such  portions  of  the  old  as 
enter  into  thfe  new.* 

§  327.  What  amounts  to  consolidation. —  A  lease  may 
amount  to  a  consolidation,'  and  consolidations  have  frequently 
taken  the  form  of  purchases  by  one  corporation  of  the  shares 
of  another.*  In  Indiana,  a  railroad  company,  having  power  to 
consolidate  with  connecting  or  intersecting  lines,  may,  under 
the  statute,  with  a  view  thereto  and  to  carrying  out  the  object 
for  which  it  was  created,  purchase  the  stock  of  such  other 
road.*  There  is  moreover  nothing  fraudulent  in  railroad  com- 
panies combining  to  purchase  another  road  which  must  go  to 
sale.*  Where  the  consolidation  has  taken  the  form  of  a  sale 
and  purchase,  like  any  other  sale,  it  can  not  be  rescinded  with- 
out restoring  the  consideration  or  purchase  price.''  A  mere 
voluntary  union,  without  the  authorization  of  the  legislature, 
does  not  constitute  an  amalgamation;*  neither  does  a  mere 
alliance  with  respect  to  traffic  amount  to  an  amalgamation.* 
Accordingly,  traffic  arrangements  vf  ithout  legislative  author- 
ity are  nevertheless  legal.'*  A  temporary  co-operation  under 
one  management  is  not  a  consolidation."  And  a  traffic  agree- 
ment involving  a  joint  management  has  been  enforced.'*    And, 

estate  V,  Atchison   &a   B.  Ck>.,  256;    Williamson   v.    New    Jersey 

a888)  2i  Neb.   148;  &   a  4  By.  &  Southern  R.  Ca,  26  N.  J.  Eq.  89S 

Corp.  L.  J.  86,  91.  ?  Buf ord  v.  Keokuk  &c.  Ckx ,  69  Ma 

'State  V.  Bailey,  16  Ind.  46, 61 ;  S.  O.  611,  affirming  s.  a  8  Mo.  App.  159. 

79  Am.  Dea  405,  citing  Lauman  v.  *  Shrewsbury  &a  R.  Ck>.  v.  Stoar 

Lebanon  Valley  B.  Co.,  80  Pa.  St.  742 ;  Valley  Co.,  2  De  Gex,  M.  &  Q.  866; 

&  O.  72  Am.  Dec.  685.    Of.  McMahan  s.  a  21  Eng.  Law  &  Eq.  628. 

V,  Morrison,  16  Ind.  172;  &  a  79  Am.  ^ Shrewsbury  &c.  By.  Co.  v.  Stour 

Dec.  418.    See  «Clearwater  v.  Mere-  Valley  By.  Co.,  2  De  Gez,  M.  &  G. 

dith,  1  Wail.  25,  40.  866;  Midland  Great  Western  By.  Co. 

'State   V,   Atchison  Ac   B.   Co.,  v.  Leech,  8  EL  L  Cas.  872. 

(1888)  24  Neb.  148;   s.  O.  4  By.  &  i^Hartt?.  Benselaer  &a  B.  Ca,  8 

Corp.  L.  J.  86,  91.  N.  Y.  87;  Straton  v.  New  York  Sso. 

« Central  Sec.  B.  Ca  v.  Georgia,  B.  Co.,  2  E.  D.  Smith,  184. 

(1876)  92  U.  S.  665;  Hill  v.  Nisbet,  u  Archer  v.  Tern  Haute  &c.  B.  Ca, 

100  Ind.   841;  Eaton  &a  B.  Co.  v.  102111.  508;  s.  0.  7  Am.  &  Eng.  B.  B. 

Hunt,  20  Ind.  457,  462.  Cas.  249. 

6  Hill  v.  Nisbet,  100  Ind.  841.  ^In  a  recent  case  the  plaintiff,  a 

fi  St.  Louis  &0,  B.  Co.,  69  Ma  224,  New  Hampshire  corporation  opecat* 
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generally,  a  railway  company  allying  itself  with  another  does 
not  thereby  become  equitably  amalgamated  with  it.  Aa 
agreement  to  amalgamate,  as  from  time  past,  may  possibly,  in 
equity,  amount  to  amalgamation ;  but  an  agreement  to  do  so  at 
a  future  period  will  not,  until  that  time  arrives.^ 

§  328.  Manner  of  effecting. —  The  steps  necessary  to  effect 
a  consolidation  must  of  coarse  be  prescribed  by  statute;  and 
the  statutes  generally  prescribe:  1.  An  agreement  between 
the  corporations  intending  to  consolidate.  2.  Ratification  by 
a  certain  majority,  generally  two-thirds,  of  the  stockholders 
of  the  corporation,  at  a  duly  notified  meeting  for  that  pur- 
pose. 3.  The  articles  of  consolidation  thus  ratified,  properly 
authenticated,  are  filed  with  the  Secretary  of  State,  which  are 
thereafter  evidence  of  the  consolidation  in  all  courts.'  The 
essential  steps  prescribed  by  the  statute  to  effect  the  consoli- 
dation are  conditions  precedent,  add  must  be  performed,  or 
the  new  company  does  not  exist.'    The  New  York  statute, 

ing  a  railroad  from  N.  to  L.,  and  the  plaintiff  had  power  to  agree  that  the 

defendant,  a  Massachusetts  corpora-  interest  on  expenditures  made  by 

tion  operating  a  road  from  L.  to  B.,  defendant  in  the  erection  of  the  ad- 

in  the  latter  State,  entered  into  a  ditional   depot  should   be  charged 

joint   traffic   agreement    providing  as  a  part  of  the  operating  expenses 

that  the  two  roads  were  to  be  op-  of   the   joint    management.       But 

erated  as  a  single  road,  under  a  joint  defendant,   without  authority  from 

management;  that  the  property  of  the    stockholders   or  directors    of 

each  party  should  be  kept  in  the  plaintiff,  could  not  charge,  as  a  part 

same  relative   condition  as  at  the  of  such  operating  expenses,  interest 

time  of  the  making  of  the  agree-  on  expenditures  made  by  defendant 

ment,  at  their  joint  expense ;  that^  in  purchasing  a  controlling  interest 

plaintiff  should  erect,  at  his  own  ex-  in  the  stock  of  the  branch   roads 

pense,  a  freight  depot  at  L.,  and  de-  which  it  had  leased,  and  which  were 

f endant,  at  its  own  expense,  a  pas-  being  operated  by  the  joint  manage- 

senger  depot  at  B. ;  that  buildings  ment.    Nashua  &c.  R.  Ck>.  v,  Boston 

destroyed  by  fire  should  be  restored  B.  Co.,  (1890)  10  Sup.  Ct.  Rep.  1004, 

by  the  owner  at  his  own  cost ;  and  reversing  s.  C.  8  Fed.  Rep.  458. 

that  the  interest  upon  the  debts  con-  ^  Shrewsbury  &o,  Ry.  Ck>.  v,  Stour 

tracted  by  either  party  should  be  paid  Valley  Ry.  Co.,  2  De  Q.  M.  &  G  866. 

out  of  his  own  share  of  the  net  in-  >  S.  D.  Thompson  in  81  Cent.  L. 

come;  and  it  was  decided  that  a  J.  5. 

passenger  depot  at  B.,  in  addition  to  *  Com.  v,  Atlantic  &c.  R.  Co.,  58 

the  one  provide4  for  in  the  agree-  Pa.  St.  9 ;  Peninsular  R.  Co.  v.  Tharp, 

ment,  having   become  necessary  to  28  Mich.  506 ;  Mansfield  v.  Drinker, 

retain  the  increased  business  of  the  80  Mich.   124 ;  Tuttle  v,  Michigan 

joint  management,  the  directors  of  &c.  R  Co.,  35  Mich.  247;  Mansfield 
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which  is  a  eodification  of  the  law  a{>plying  to  basinees  corpo- 
rations, is  probably  the  general  law  upon  the  subject.  Any 
•two  or  more  corporations  organized  for  the  purpose  of  carry- 
ii^  on  any  kind  of  basiness  of  the  same  or  of  a  peculiar 
nature,  may  consolidate  such  corporations  into  a  single  corpo- 
ration, as  follows:  The  respective  boards  of  directors  of  such 
corporations  may  enter  into  and  make  an  agreement,  under 
their  respective  corporate  seals,  for  the  consolidation  of  such 
corporations,  prescribing  the  terms  and  conditions  thereof,  the 
mode  of  carrying  the  same  into  effect,  the  name  of  the  new 
corporation,  the  number  of  directors  who  shall  manage  its 
affairs,  not  less  than  five  nor  more  than  thirteen,  the  names 
and  post  office  address  of  the  directors  for  the  first  year,  the 
term  of  its  existence,  not  exceeding  fifty  years,  the  name  of 
the  town  or  towns,  county  or  counties,  in  which  its  operations 
are  to  be  carried  on,  the  name  of  the  town  or  city  and  county 
in  this  State  in  which  its  principal  place  of  business  is  to  be 
situated,  the  amount  of  its  capital  stock  which  shall  not  be 
larger  in  amount  than  the  fair  aggregate  value  of  the  prop- 
erty, franchises  and  rights  of  such  corporations,  and  the  num- 
ber of  shares  into  which  the  same  is  to  be  divided,  the  man- 
ner of  distributing  such  capital  stock  among  the  holders 
thereof,  and  if  such  corporations  or  either  of  them  shall  have 
been  organized  for  the  purpose  of  carrying  on  any  part  of  its 
business  in  any  place  out  of  this  State,  and  such  new  corpora- 
tions shall  propose  to  carry  on  any  part  of  its  business  out  of 
this  State,  the  agreement  shall  so  state,  with  such  other  par- 
ticulars as  they  may  deem  necessary.^  Although  every  con- 
solidation must  take  place  in  consequence  of  two  things, 
legislative  authorization,  or  a  contract  between  the  corpora- 
tions duly  ratified  by  their  shareholders,  yet  when  it  comes  to 
the  contract  itself,  a  distinction  must  be  carefully  made  be- 
tween a  consolidation  and  an  agreement  looking  to  a  consoli- 
dation in  the  future.'  The  agreement  to  consolidate  required 
by  the  statute  shall  be  submitted  to  the  stockholders  of  each 
of  such  corporations  at  a  meeting  thereof  to  be  called  upon 

&c.  R  Ck).  V.  Brown,  26  Ohio  St.  4 :  Shrewsbury  &o,  B.  Co.  v,  Stoar 

223.  Valley  R.  Co.,  2  De  Gex,  M.  &  O, 

1 N.  Y.  Laws  1890,  c  567,  §  18.  866;  a  a  21  Eng.  Law  dt  Eq.  628. 

^  S.  D.  Thompson  in  81  Cent.  L.  J. 
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notice  of  at  least  thirty  days,  specifying  the  time,  place  and 
object  thereof,  and  addressed  to  each  at  their  last  known 
post  offii^e  address,  and  deposited  in  the  post  office,  postage 
prepaid,  and  published  for  at  least  three  snccessive  weeks 
in  one  of  the  newspapers  in  each  of  the  counties  of  the  State 
in  which  either  of  sach  corporations  shall  have  its  place  of 
business,  and  if  such  agreeme.nt  shall  be  approved  at  each 
of  such  meetings  of  the  respective  stockholders  separately, 
by  the  vote  by  ballot  of  the  stockholders  owning  at  least 
two^thirds  of  the  stock,  the  same  shall  be  the  agreement 
of  such  corporations;  and  a  sworn  copy  of  the  proceedings 
of  such  meetings,  made  by  the  secretaries  thereof,  respectively, 
and  attached  thereto,  shall  be  presumptive  evidence  of  the 
holding  and  action  of  such  meetings.^  Such  agreement  and 
verified  copy  of  proceedings  of  such  meetings  shall  be  in 
duplicate,  one  of  which  shall  be  filed  in  the  office  of  the  Sec- 
retary of  State,  and  the  other  in  the  office  of  the  clerk  of  the 
<^ounty  where  the  principal  business  office  of  the  new  corpo- 
ration is  to  be  situated  in  this  State,  and  thereupon  such  cor- 
porations shall  be  merged  into  the  new  corporation  specified 
in  such  agreements,  to  be  known  by  the  corporate  name  therein 
mentioned,  and  the  provisions  of  such  agreement  shall  be 
carried  into  effect  as  therein  provided.' 

§  329.  The  same  sirbjeet  contlniied. —  Under  the  Pennsyl- 
vania statute  one  railroad  company  may  be  formed  by  the 
consolidation  of  several,  and  constitute  a  legal  incorporation 
by  filing  its  certificate  of  consolidation  with  the  Secretary  of 
State.'  This  certificate  must  contain  the  recitals  prescribed 
by  law  or  it  will  be  ineffectual.^  But  where  a  consolidation 
is  in  other  respects  valid,  it  will  not  be  declared  void  simply 
from  want  of  evidence,  that  a  certified  copy  of  a  resolution, 
adopted  by  a  majority  of  the  stockholders  of  each  company, 
and  accepting  the  provisions  of  the  act  authorizing  the  con- 
solidation, was  filed  with  the  Secretary  of  State,  or  that  the 
stockholders  of  the  several  companies  held  a  meeting,  except 

m.  Y.  Laws  1890,  o.  567,  §  14  *  State  v.  VanderbUt,  87  Ohio  St 

«  N.  Y.  Laws  1890,  c.  567,  §  14.  590  (failing  to  state  reeidence  of  di- 

*  Commonwealth  v,  Atlantic  &0,  rectors). 
By.  Co.»  53  Pa.  St.  9«        • 
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as  it  is  implied  by  the  certified  copy  of  the  articles  of  agree- 
ment for  consolidation  filed  in  the  secretary's  office.^  And 
where  railroad  companies,  which  have  consolidated  under 
statutes  providing  for  the  consolidation  of  railroads  which 
will,  when  connected,  form  a  continuous  line  of  road,  have 
complied  with  all  the  other  provisions  of  the  act,  the  consoli« 
dation  is  valid,  though  they  may  have  failed  to  comply  with 
that  provision  requiring  each  company  to  file  with  the  Secre- 
tary of  State  a  resolution  accepting  the  provisions  of  the  act. 
Such  provision  is  merely  directory.*  Such  conditions  prece- 
dent as  the  election  of  a  new  board  of  directors  of  the  united 
company  must  be  strictly  complied  with.'  A  division  of  the 
stock  of  a  new  consolidated  company  in  exchange  to  the  stock- 
holders of  the  old  companies  is  not  prohibited  by  the  statutory 
prohibition  to  divide  any  part  of  the  capital  stock  of  corpora- 
tions among  stockholders.^  Where  a  corporation  was  char- 
tered  to  make  and  sell  gas  until  a  certain  date,  and  some  time 
before  the  charter  expired,  another  corporation  was  chartered 
with  similar  privileges  after  the  said  date,  it  was  contem- 
plated that  the  latter  corporation  should  make  preparations  be- 
fore that  date,  and  it  was  held,  that  a  consolidation  of  the  two 
corporations  dn  the  day  preceding  that  date  could  be  had.* 

§  880.  Publle  policy. —  Where  the  law  permits  the  consoli- 
dation of  corporations,  it  is  not  against  public  policy  for  a 

1  Leavenworth  County  v,  Chicago,  were  tnllj  paid.    A  divlBion  of  the 

R.  L  &  P.  By.  Co.,  25  Fed.  Rep.  219.  stock  among  the  stockholders  was 

« Leavenworth  County  r.  Chicago  not  prohibited  by  Civil  Code  CaL 

&G.  By.  Co.,  (1890)  10  Sup.  Ct.  Bep.  §  809,  providing  that  the  directora  of 

708 ;  Mo.  Laws,  1870,  Adj.  Sess.  ch.  89.  a  corporation  must  not '  *  divide,  wi  tb^ 

s  Mansfield  &c.  B.  Co.  v.  Drinker,  draw,  or  pay  to  the  stockholders,  or 

60  Mich.  124.  any  of  them,  any  part  of  the  capital 

^The  stockholders  of  two  rival  stock.  .  .  .  There  may,  how« 
mining  companies  agreed  to  form  a  ever,  be  a  division  and  distribution 
new  company,  to  which  should  be  of  the  capital  stock  of  any  corpora- 
conveyed  all  the  property  of  both  tion,  which  remains  after  the  pay^ 
companies,  in  consideration  of  stock  ment  of  all  its  debts,  upon  its  diaso 
in  the  new  company,  to  be  divided  lution,"  etc.  Kohl  v,  Lilenthal, 
pro  rata  among  the  old  stockholders.  (1889)  81  Cal.  878. 
The  old  companies  were  to  be  equally  ^  New  Orleans  Gas  Co.  v.  Louisiana 
represented  in  the  directory  of  the  Light  Co.,  115  U.  S.  000,  reversing 
new.  Before  the  stock  was  divided  s.  o.  4  Woods,  90. 
aU  creditora  of  the  old  companies 
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corporation  to  be  organized  with  the  ulterior  purpose  of  a  con- 
solidation with  another.^  Thus  under  the  statutes  of  Indiana 
railroad  corporations  may  acquire  by  purchase,  or  consolidate 
with,  other  or  intersecting  lines;  and  the  organization  of  a 
railroad  corporatio^i,  with  the  view  of  ultimately  consolidating 
upon  equitable  terms  and  in  accordance  with  the  provisions  of 
the  statute,  with  one  already  existing,  is  not  against  public 
policy.^  So  it  has  been  said  that,  in  view  of  the  legislation  of 
Illinois,  great  liberality  is  exercised  in  regard  to  contracts  for 
consolidation  between  different  railroad  companies.'  The 
language  of  the  court  was  that  both  by  the  legislation  of  the 
State  and  by  the  construction  of  the  same  by  its  highest  court 
great  encouragement  has  been  given  to  the  union  of  lines  of 
railroad  for  the  purpose  of  having  them  operated  under  some 
general  management,  the  result  of  which  has  been  the  consoli- 
dation of  many  lines  of  road  which  were  originally  separate 
and  distinct,  but  which  are  now  operated  under  a  uniform 
system.  It  should  be  further  observed  that  by  the  general 
language  which  has  been  used  in  legislation,  authorizing  the 
union  and  consolidation  of  many  lines  of  road,  the  means  by 
which  the  result  is  to  be  attained,  have  not  been  clearly  desig- 
nated, but  have  been  left  to  be  adjusted  by  contracts  mutually 
executed  between  the  parties.  The  public  policy  of  the  State 
of  New  York,  as  manifested  by  numerous  acts  of  its  legislar 
ture,  has  usually  been  not  only  to  afford  the  fullest  scope  for  the 
consolidation  and  reorganization  of  non-competing  railroads 
and  railroad  corporations,  but  also  for  the  transfer  of  the  use  of 
such  roads  and  their  franchises  by  one  corporation  to  another.* 
Still,  perhaps,  it  may  be  said  that  the  public  policy  of  most  of 
the  American  Commonwealths  is  adverse  to  the  consolidation 
of  parallel  or  competing  railways.*  It  has  been  argued  that 
as  the  public  has  an  interest  in  the  proper  administration  of 
ihe  powers  conferred  by  the  charter,^  and  as  the  comfort  and 

iHni  V.  Nisbet,  100  Ind.  841.  •State  v.  Atchison  &o.  R.  Co.,  ^ 

2  Hill  V.  Nisbet,  100  Ind,  841.  Neb.  143 ;  a  a  (1888)  4  Ry.  &  Corp. 

*  Dimpfel  v.  Ohio  &c.  R.  Co.,  8Rep.    Law  J.  86. 

641.  <  East  Anglian  Ry.  Co.  v.  Eastern 

*  WoodruflP  v. ErieRy.  Co.,  98N.  Y.    Counties  Ry.  Co.,  11  Com.  B.  775L 
609,  616,  per  Ruger,  C.  J. 


5S8  ooNBOLmATioir.  [§  380. 

safety  of  the  railway  may  be  seriously  impaired  if  the  money 
supposed  to  be  necessary  for  its  maintenance  and  set  apart 
therefor  by  the  act  of  incorporation,  be  expended  in  ot^er  nn- 
dertakings  not  contemplated  when  the  act  was  obtained,  such 
a  diversion  of  the  corporate  funds  is  illegal.^  But  this  consid- 
eration seems  more  properly  addressed  to  the  question  of  the 
consent  of  shareholders.  For,  as  a  matter  of  fact,  the  comfort 
and  safety  of  the  public  have  been  usually  promoted  by  the  con- 
solidation of  railways.  ^Nevertheless,  it  is  tenaciously  held  that 
a  railroad  can  not,  without  the  consent  of  the  State,  transfer  to 
others  the  rights  and  powers  conferred  by  its  charter  and  i!e- 
lieve  itself  of  the  duties  which  the  grant  imposes  upon  it.'  And 
so,  when  a  corporation  like  a  railroad  company  has  been  granted 
a  franchise  intended  in  a  large  measure  to  be  exercised  for  the 
public  good,  the  due  performance  of  those  functions  b^ng  the 
consideration  of  the  public  grant,  any  contract  which  disables 
the  corporation  from  performing  those  functions  is  a  violation 
of  the  contract  with  the  State  and  is  void  as  against  public 
policy.'  As  opposed  to  this  statement  of  the  ground  of  the 
rule  against  consolidation,  there  is  much  in  the  consolida- 
tion of  railroads  to  commend  itself  to  the  public  view  ot  the 
case.  The  magnificent  service  that  exists  to-day  in  variovs 
parts  of  the  country,  such  as  fast  through  passenger  trains, 
fast  freight  service,  etc.,  could  not  have  been  perfected  if  the 
original  corporations  still  operated  the  railroads.  If  it  were 
absolutely  certain  that  no  monopolistic  conditions  would  be 
created,  the  ideal  state  would  be  reached  in  regard  to  the  rail- 


^East  Anglian  Ry.  Ca  v.  Eastern  &a  R.  Co.,  60  Ind.  85;  Wioch  9, 

Counties  Rj.  Co.,  11  Com.  B.  775.  Birkenhead  &o.  Ry.  Co.,  5  De  Geacft 

>  Thomas  v.  The  Railroad,  101 U.  S.  &,  562. 
71 ;  American  Union  Telegraph  Co.        »  Thomas  v.  The  Railroad,  101  U.  & 

r.  Union  Pacific  Ry.  Co..  1  McCrary,  71 ;  Peoria  &o.  Ry.  Co.  v.  Coal  Valley 

188;  Troy  &c.  R.  Co.  t?.  Boston  &c.  Manaf.  Co.,  68  IlL  489;  Chambers  v. 

R.  Co.  86N.  Y.  107;  Abbott  V.  Johns-  Manchester  &c.  Ry.  Co.,  6  Best& 

town&c.R.Co.,80N.  Y.  27;S.  a36  Sm.   588;   London  &o.   Ry.   Ca  v. 

Am.  Rep.  572;  Middlesex  R.  Co.  v.  London  &c.  Ry.  Co.,  5  Jar.  N.  S.  801; 

Boston  &0.  R.  Co.,   115  Mass.  847;  McGregor  v,  Dover  &c  fiy,  C6.,  17 

Stewart's  Appeal,   56  Pa.   St.   413;  Jur.   21;    East  Anglian  Ry.  Ca  9. 

Wood  v.  Bedford  &c.  R  Co.,  8  Phila.  Eastern  Counties  By.  Ca,  11  C  B. 

04;  Tippecanoe  County  v.  Lafayette  775. 
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•road  aeryioe  if  all  the  railroads  of  the  country  were  under  one 
general  control.  The  consolidation  of  railroads  tends  to  bring 
the  standard  of  each  of  the  integral  parts  to  the  highest  level 
Ko  line  is  able,  for  any  length  of  time,  to  maintain  a  radical 
difference  in  the  character  of  the  various  portions  of  its  ro^d. 
Its  own  welfare  necessitates  uniformity  in  this  regard,  and  the 
force  of  public  opinion  materially  assists  in  that  direction.^ 

§  331.  Prohibitions  of  consolidation. —  In  New  York  it  is 
expressly  enacted  that  no  companies  or  corporations  of  that 
State  whose  railroads  run  on  parallel  or  competing  lines  shall 
be  authorized  by  the  act  to  merge  or  consolidate.'  Prohibi- 
tions against "  consolidation ''  are  used  in  the  broadest  sense,  as 
an  absolute  inhibition  of  any  joining  or  uniting  of  stock,  prop- 
erty, franchises  or  earnings,  in  whole  or  in  part,  by  companies 
owning  parallel  or  competing  lines.'  But  it  has  been  held  in 
New  York  that  a  lease  of  a  parallel  and  competing  line  fcNr  foar 
hundred  and  seventy-five  years  was  not  tantamount  to  a  con- 
solidation within  this  prohibition.^  In  statutes  providing  for 
the  consolidation  of  railways  which  are  ^^  constructed  so  as  to 
permit  the  passage  of  burden  or  passenger  cars  over  any  two 
or  more  such  roads  cofMnuously  without  break  of  gauge  or 
interruption,"  the  word  "  continuously  "  is  construed  to  be  re- 
strictive, and  exclusive  of  parallel  or  competing  lines.'  So, 
the  fact  that  a  railroad  company,  empowered  by  its  charter 
''  to  join  stock  or  consolidate  with  any  other  railway  com- 
pany running  in  the  same  direction,"  is  forbidden  to  "rent, 
sell,  lease,  or  consolidate  with  any  parallel  or  competing  rail- 
road," does  not  impliedly  authorize  it  to  sell  its  road  and  fran- 
chises to  a  company  whose  road,  though  not  a  parallel  or 
competing  line,  does  not  run  in  the  same  general  direction. 

iJ.N.Faithorzi,  letter  to  Hon.  T.M.  ^Gere  v.  New  York  &o.  R.  Ca, 

Cooley,  7  Ry.  &  Ctorp.  L.  J.  821,  823.  (1885)  19  Abb.  N.  C.  202. 

« N.  Y.  Laws  of  18«9,  ch.  917,  §  9.  «  State  v.  Atchison   &c.   R.   Co., 

estate  r.   Atchison   &c.   R.  <k>.,  (1888)  24  Neb.  143;  s.  a  4  Ry.   A 

(1888)  24  Neb.   143;  s.  a  4  Ry.   &  Corp.  L.  J.  86,  89,  citing  State  v. 

Corp.  L.  J.  86,  91,  construing  Neb.  Vanderbilt,  87  Ohio  St.  590,  constru- 

Const.  art.  zi,  §  &    In  the  forego*  ing  a  similar  statute  in  Ohio,  where 

ing  case  the  prohibition  was  held  to  it  was  held  that  two  roads  running 

extend  to  leases  of  parallel  or  com-  parallel  and  near  each  other  for  sixty 

peting  lines.    Aoc  State  v.  Vander-  miles,  had  no  aathimty  to  4X>iim1i* 

bat»  87  Ohio  St  590.  date. 
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A  railroad  company  authorized  to  purchase,  sell,  lease,  join 
stocks,  unite,  or  consolidate  with  any  connecting*  railroad 
company  has  no  power  to  purchase  a  road  which  does  not 
connect  with  that  which  the  company  is  authorized  to  con- 
struct, though  it  may  have  built  or  purchased  a  line  connecting 
therewith.  A  railroad,  by  its  relations  to  other  roads,  may 
be  a  competing  line  with  a  road  with  which  it  is  not  parallel, 
and  does  not  connect,  within  the  meaning  of  an  act  forbid- 
ding it  to  consolidate  with  a  competing  road.^  With  respect 
to  connecting  or  intersecting  railways,  however,  so  located  as 
not  to  be  natural  competitors  for  the  business  of  the  same  dis- 
trict of  country,  there  is  generally  no  principle  of  public  pol- 
icy rendering  their  consolidation  invalid.' 

§  332.  Power  of  the  legislature  to  authorize.—  The  power 
of  the  legislature  to  confer  authority  upon  existing  companies 
to  consolidate  or  amalgamate  is  unquestioned.'   A  State  may 

1  East  Line  &a  R.  Ck>.  v.  State,  has  sold  its  road  and  franchise  to  m 
(1889)  75  Tex.  434;  &  a  7  Ry.  &  Corp^  foreign  company  in  violation  of  the 
L.  J.  808.  In  that  case  it  was  fur-  constitution,  failed  to  keep  np  its 
ther  decided  that  under  Const.  Tex.  organization,  and  allowed  its  road 
art.  lOp  sec.  8,  providing  that  no  rail-  to  become  unsafe,  is  not  waived  by 
road  company  in  existence  at  its  the  provisions  of  Sayles'  Civil  Stat, 
adoption,  **  shaU  have  the  benefit  of  Tex.  art.  4247a,  §  2,  which  provides 
any  future  legislation,  except  on  con-  for  quo  warranto  against  a  corpora- 
dition  of  complete  acceptance  of  all  tion  carrying  on  business  in  viola* 
the  provisions  of  this  constitution,"  tion  of  Const.  Tex.  art.  10,  §§  5,  8, 
an  admission  by  a  company  in  plead-  (forbidding  sale  to  or  consolidation 
ing,  that  it  is  subject  to  the  general  with  a  competing  or  foreign  corn- 
laws  and  constitution  now  in  force,  pany,)  to  enforce  the  penalties  there- 
is  an  admission  of  the  acceptance  of  for,  and  an  injunction  against  future 
the  benefits  of  subsequent  legisla-  violation,  and  appointment  of  a  re- 
tion,  such  as  subjects  it  to  the  pro-  oeiver. 

visions  (article  10.  §  6)  forbidding  a  2  Woodruff  v.  Erie  ^Stc.  By.  Ga,  08 

sale  to  a  railroad  company  organized  N.  Y.  616 ;  State  v.  Vanderbilt,  87 

in  another  State.    As  Rev.  Stat.  Tex.  Ohio  St.  690 ;  State  v.  Atchison  &c 

art.  2805,  makes  it  the  duty  of  the  R.  Co.,  (1888)  24  Neb.  148;  s.  a  4  Ry. 

attorney-general,  unless    otherwise  &  Corp.  L.  J.  86;  HiU  v,  Nisbet,  100 

expressly  directed  by  law,  to  seek  Ind.-341, 

the  forfeiture  of  the  charter  of  a  cor-  8  Clearwater  v,  Meredith,  1  WalL 

poration  which  has,  by  any  act  or  39;  Black  v.  Delaware  &c.  Ca,  93 

omission,  misuser  or  non-user,  for-  N.  J.  Eq.  180 ;  a  a  24  N.  J.  £q.  455; 

felted  the  same,  the  right  of  the  Clinch  v.  Financial  Co.,  U  B.  6  Eq. 

State  to  demand  a  forfeiture  of  the  450, 
charter  of  a  railroad  company  which 
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authorize  two  or  more  existing  corporations  to  organize  them- 
selves into  a  new  corporation  just  as  it  may  authorize  individ- 
uals to  incorporate  themselves.^  But  corporations  are  not 
such  *'  persons  "  as  are  themselves  authorized  to  form  other 
corporations.'  And  a  corporation  manufacturing  a  lot  of 
desks  for  another  corporation  is  not  so  connected  in  interest 
with  it  as  to  be  an  employee  thereof.'  The  legislature  may 
incorporate  a  new  and  distinct  corporation  out  of  two  or 
more  previously  existing  corporations  and  its  powers  may  be 
designated  by  reference  to  the  charters  of  other  companies  as 
well  as  by  special  enumeration.*  While  the  legislature  can 
not  ordinarily  compel  the  consolidation  of  private  corpora- 
tions,^ it  may  do  so  under  a  statute  giving  it  power  to  alter, 
revoke  or  annul  charters.*  Furthermore,  the  legislature  has 
power  to  validate  defective  consolidations,  where  it  could  have 
authorized  them  in  the  first  instance.^  Therefore  defective 
consolidations  may  be  validated  by  legislative  recognition  of 
the  new  corporation.'  Conversely,  the  legislature  may  pro- 
hibit consolidation  where  the  right  at  pleasure  to  alter,  amend, 
or  repeal  the  charter  of  a  company  has  been  reserved.*  The 
power  to  consolidate,  given  by  a  charter,  however,  is  in  the 
nature  of  a  franchise  or  privilege,  and  is  a  contract  between 
the  corporation  and  the  State,  which  can  not  be  withdrawn 
by  subsequent  legislation,  in  the  absence  of  a  reservation  of 
power  to  withdraw  it,  either  in  the  particular  charter  or  in 
the  constitution  or  a  general  law.'* 

estate  Treasurer  v.  Auditor-€(en-  Ind.  407,  418;  Racine  &o.  R.  Co.  v, 

eral,.46  Mich.  224,  238.  Farmers'  &a  Ck).,  49  lU.  881. 

s Factors' &c.  Ins.  Co.  v.  New  Har-  ^ Meade  v.  New  York  &o.  R.  Co.. 

bor  Protection  Co.,  37  La.  Ann.  238.  45  Conn.  190;  McCauley  v.  Colum- 

3  Dukes  V.  Love,  (1884)  97  Ind.  341.  bus  &c.  R.  Co.,  88  111.  848. 

^McMahan  v,  Morrison,  (1861)  16  >  The  company's  consent  to  a  sup- 

Ind.  120;  S.  a  79  Am.  Dec.  418;  Rail-  plemeutary  act  prohibiting  it  from 

road  Co.  v.  Maine,  96  U.  S.  499 ;  State  entering  into  any  consolidation,  com- 

V,  Maine  Cent.  R.  Co.,  66  Me.  500.  bination,  or  contract  with  any  other 

6  Mason  v.  Finch,  28  Mich.  282.  Cf.  company  in  the  same  business  is  not 

Pennsylvania  College  Cases,  18  Wall,  necessary,  and,  if  consent  were  neo- 

190,  212.  eseary,  the  subsequent  exercise  of 

<  Pennsylvania  CoUege  Cases,  18  corporate  functions  is  sufficient  evi- 

WaU.  190.  dence  of  acceptance.    Qibbs  v.  Con- 

V  MitcheU  v.  Deeds,  49  Dl.  416, 419 ;  solidated  Gas  Co.,  (1889)  130  U.  S.  896. 

Fisher  v.  Evansville  &c.  R.  Co.,  17  ^^  Zimmer  v.  State,  80  Ark.  677. 


542  QoisBouDATSom.  [|  88S» 

§  333.  Legislattre  authority  requisite. —  As  a  corporation 
can  not  be  created  except  by  the  legislature,  so  it  can  not,  with- 
out the  authority  of  the  legislature,  merge  its  existence  in  that 
of  another.^  And  railway  companies,  being  chartered  to  per- 
form public  duties,  can  not  evade  their  obligations  to  the  publio 
by  a  transfer  of  their  franchises,  either  by  lease,  sale  or  consoli- 
dation, without  express  legislative  sanction.'  Therefore,  where 

1  *'  Ck>nBolidationof  Ck)rporation8,'*  Co.,  86  N.  Y.  107;  Abbott  o.  Johna- 
by  S.  D.  Thompson,  (1890)  81  Cent.  L.  town  &a  Horse  R.  Ck).,  80  N.  Y.  27 ; 
J.  4;  Hoadley  v.  Ck^unty  Commission-  &  c.  36  Am.  Rep.  572,  where  it  is  said 
ersy  105  Mass.  626 ;  Stowe  v,  Flagg,  72  that  like  a  special  charter  the  right? 
lU.  397 ;  New  York  &c.  Canal  Co.  v,  conferred  under  the  general  law  i» 
Falton  Bank,  7  Wend.  412;  Pearoe  in  the  nature  of  a  contract  It  fol- 
V,  Madison  &c.  R.  Co.,  20  How.  441;  lows  that  upon  principles  of  public 
Clearwater  v,  Meredith,  1  Wall.  25,  policy  and  the  ordinary  rules  of  law 
89;  State  v.  Bailey,  16  Ind.  46;  In  re  applicable  to  contracts  that  the  oor- 
Sra  Insurance  Society,  9  Week.  Rep.  poration  can  not*  without  tiia  oon- 
67;  &  o.  80  L.  J.  (N.  S.)  187;  Winch  sent  of  the  other  party,  change  ita 
V.  Birkenhead  &o.  R.  Co.,  16  Jur.  terms  or  absolve  itself  from  its  ob- 
1085,  1087.  Mr.  Taylor  says  the  ligations  to  any  con  ventionalarrange- 
reasons  why  legislative  authority  is  ment  made  with,  third  persons  aa  to 
requisite  are  twofold :  In  the  first  the  control  and  management  of  its 
place,  sincea  consolidation  ordinarily  road;  Middlesex  &c.  R,  Co.  v.  Bee- 
brings  a  new  corporation  into  exist-  ton  &c.  R.  Co.,  115  Mass.  847;  Rich- 
ence,  the  authority  of  the  legislature  ardson  v.  Sibley,  11  Allen,  65 ;  s.  a 
is  as  necessary  for  the  incorporation  87  Am.  Dec.  700 ;  Commonwealth  o. 
of  a  company  out  of  pre-existing  Smith,  10  Allen,  448;  s.  a  87  Am. 
corporations  as  it  is  under  other  Dec.  672;  State  v.  Sherman,  22  Ohio 
circumstances.  And  in  the  second  St  411,  428;  Black  v.  Delaware  && 
place,  the  rights  of  dissenting  share-  Canal  Co. ,  24  N.  J.  Eq.  456 ;  Stewart's 
holders  would  be  impaired ;  for  the  Appeal,  56  Pa.  St  418 ;  Wood  r. 
implied  agreement  made  by  every  Bedford  SCo.  R.  Co.,  8  Phila.  94;  Tip- 
one  subscribing  for  shares,  that  the  pecanoe  County  v.  Lafayette  &c  R 
corporate  affairs  shall  be  subject  to  Co.,  50  Ind.  85.  '*It  is  boundt  by 
the  will  of  the  majority  and  of  the  reoiprooalobligations  to  tiie  State  and 
corporate  management,  does  not  ex-  on  reciprocal  duties  to  the  public.^ 
tend  beyond  the  doing  of  acts  con-  Peoria  &a  Ry.  Co.  v.  Coal  Valley 
templated  in  the  original  constitu-  Manuf.  Co.,  68  IlL  489,  according  to 
tion.    Taylor  on  Corporations,  §  419.  which  case,  whefi,  roads  accept  their 

2  Thomas  v.  The  Railroad  Co.,  101  charters,  it  is  with  the  implied  un- 
U.  S.  71 ;  Pearce  v.  Madison  &a  R.  derstanding  that  they  will  perform 
Co.,  21  How.  441 ;  PuUan  v.  Cincin-  these  duties  to  the  public  as  com- 
nati  &a  R.  Co.,  4Bi86.  85;  Mowrey  mon  carriers  of  both  persoiis  and 
V.  Indianapolis  &C.R.  Co.,  4  Biss.  78;  property,  under  the  responsibility 
American  Union  Tel.  Co.  v.  Union  which  that  relation  imposes.  Eat 
Pacific  Ry.  Co.,  1  McCrary,  188;  parte  Williamson,  L.  B.  5  Ch.  809; 
Troy  Sco,  R.  Co.  v.  Boston  dfca  R.  Bast   Anglian  Ry.    Co.  v.  Eastern 
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two  separate  corporations  are  created  to  baild  railroads  they 
have  no  right,  without  authority,  to  unite  and  conduct  their 
business  under  one  management;  nor  have  they  the  right  to 
establish  a  steam-boat  line  to  run  in  connection  with  them.^ 
In  the  absence  of  authority  clearly  conferred,  the  amalgama- 
tion of  companies  is  an  act  beyond  the  scope  of  the  powers, 
not  only  of  the  directors  but  of  the  company.*  Where  power  is 
given  by  statute  to  one  railroad  company  to  consolidate  with 
any  other,  whatever  other  corporation  it  selects  for  a  union, 
has  power  to  unite  with  it,  although  it  be  not  named  in  the^ 
statute.*  And  after  a  consolidation  is  effected,  the  new  com- 
pany enjoys  the  same  presumptions  as  to  the  rightfulness  of 
its  legal  existence  as  an  original  company.^ 

§  334.  How  legislative  sanction  may  be  expressed. —  Au* 

thority  to  consolidate  may  be  conferred  in  the  original  char- 
ters of  the  companies  concerned ; '  or  by  the  provisions  of  a 
general  or  special  act  of  the  legislature  passed  prior  to  con- 
solidation, and  after  the  organization  of  the  original  corpora- 
tions.* But  general  statutes  authorizing  the  consolidation  of 
corporations  are  not  retroactive,  and  do  not  apply  to  consoli- 
dation agreements  made  prior  to  their  enactment.^  Laws  of 
that  character  are  designed  to  apply  to  companies  only  which 
may  effect  a  consolidation  after  their  enactment.^  Curative 
acts,  validating  defects  in  corporate  organization,  are  gen- 
ally  upheld  where  the  legislature  could  have  given  the  corpo- 

CouQtiee   By.    Co.,  11    C.  R  775;  (Pa.  1S87)  10  Atlan.  Rep.  741;  a  a  9 

ChambeiB  v.  Mancheeter  &o.  By.  Co;,  By.  A  Corp.  In  J.  470. 

9   Best  &  Smith,  5d8;    Winch   v.  *  Nugent  v.  Supervisors,  19  WaU. 

Birkenhead  Jtc  By.  Co.,  5  De  Gk*x  &  249. 

S.  562;  McGregor  v,  Dover  &c,  Ry.  <  Bishop  «.  Brainerd,  S8  Conn.  289; 

Co.,  17  Jur.  21 ;  London dtc.  Ry.  Co.  v.  Black  v.  Delaware  &c.  Co.,  22  N.  J. 

London&c.By.Ca,5Jur.N.  S.  801.  Eq.    180;  8.   a    24  N.  J.   Eq.  455; 

iPearoe  v.  Madison  &c.  B.  Co.,  21  Southall  v.  British  Ac.  Soc.,  L,  B.  11 

How.  441.  Eq.  65. 

*  Charleston  v,  Newcastle  &c.  By.  ?  Hatcher  v,  Toledo  ^bo.  B,  Ca, 

Co.,  5  Jur.   N.   S.  1096;  Blatchford  (1872)62111.  477.  480. 

V.  Boss,  5  Abh.  Pr.  N.  8.  4S4;  a  G.  » Hatcher  v,  Toledo  ftc.  R   Ca, 

54  Barb.  42.  (1872)  62  111.  480 :  Garrett  v.  Wiggins, 

^/n  re  Prospect  Park  &uR.  Co.,  67  1   Scam.   835;   Thompson  v.   Alez- 

N.  T.  371.  ander,  11  Ul.  54;  Marsh  v.  Cheenut» 

«  Bell  V.J  Pennsylvania  dsc  B.  Co.,  14  UL  228. 


544  CONSOLIDATION.  [§  334. 

ration  a  valid  organization  in  the  first  instance.^  So,  therefore, 
by  the  express  sanction  of  the  legislature  an  unauthorized 
agreement  to  consolidate  may  be  validated.'  Furthermore, 
an  invalid  consolidation  may  be  rendered  valid  by  necessary 
implication  from  an  act  of  legislature  recognizing  the  exist- 
ence of  the  consolidated  company.'  Most  of  the  statutes  al- 
lowing consolidations,  subject  the  new  company  to  the  general 
laws  relating  to  corporations;  and  it  acquires  its  new  fran- 
chises subject  to  legislative  alteration  or  repeal.'  Some  parts 
of  an  executed  agreement  in  relation  to  consolidation  if  legis- 
lative consent  can  be  obtained,  may  be  enforced  even  if  assent^ 
be  withheld.' 

1  Syracuse  City  Bank  v,  Davis,  16  fund.  After  this  the  consolidatioii 
Barb.  188;  MitcheU  v.  Deeds,  49  Ul.  agreement  was  filed.  And  it  was 
416,  419.  Cf,  People  v.  Plank  Road  decided  that  an  advance  by  the  com- 
Ck).,  86  N.  Y.  1.  mittee  to  the  R.  &  A.  Company  for 

2  McAuley  v.  Columbus  &c  R.  the  purpose  of  effecting  the  oonsoli- 
Co.,  83  111.  848;  Mead  v.  New  Tork  dation  was  authorized,  though  the 
&a  R.  Co.,  45  Conn.  199.  legislature  refused  to  assent  to  its 

*  Fisher   v.  Evansville  &c  R.  Co.»  entering  the  combination.    Defend- 

7  Ind.  407.  ants,  a  committee  appointed  to  re- 

^  Railroad  Co.  v.  Maine,  96  XT.  S.  ceive  and  disburse  subscriptions  for 

499 ;  affirming  State  v.  Maine  Cent,  the  purpose  of  effecting  a  consoli- 

R.  Co.,  66  Me.  488;  New  Jersey  v,  dation  of  certain  railroad    compa- 

Tard,  95  U.  S.  104;  Tomlinson  v.  nies,  and  extending  the  lines,  may 

Jessup,  15  Wall.  454.  be  required  to  account  to  the  sub- 

^  A  consolidation  of  three  railroad  scribers  for  the  amount  so  deceived, 
companies  was  proposed,  the  neces-  and  it  is  immaterial  whether  or  not 
sary  funds  to  be  raised  by  subscrip-  they  were  originally  trustees  or  were 
tion  of  the  stockholders  of  the  sev-  legally  appointed.  Gould  v,  Seney, 
era!  companies.  It  was  doubtful  (1889)  5  N.  Y.  Supp.  928;  8.  a  7  Ry. 
whether  one  of  the  companies  (the  &  Corp.  L.  J.  148.  But  on  appeal  of 
R.  &  A.)  could  obtain  legislative  this  case  it  was  held  that  the  loan 
consent  to  enter  the  combination,  by  the  committee  to  the  R  &  A. 
but  it  was  arranged  that  the  other  Company,  for  the  purpose  of  corn- 
two  should  combine  at  all  events;  pleting  its  line  of  railroad,  to  be  re- 
and  the  subscribers  were  aware  of  paid  in  case  the  agreement  should 
this.  The  first  call  under  the  sub-  not  become  operative  as  to  that  com- 
scription  stated  that  it  was  for  the  pany,  was  a  misappropriation  of  the 
extension  of  one  of  the  two  roads  fund,  for  which  they  became  liable 
whose  consolidation  was  definitely  to  account  to  the  subscribers  upon 
arranged  for,  and  for  '*  other  pur-  the  legislature  refusing  to  consent 
poses."  Afterwards  the  entire  fund  to  the  company  entering  the  oombi- 
was  paid  in.  A  committee  was  ap-  nation ;  but  that  the  shareholders 
pointed,  after  the  first  installment  could  not,  at  the  time  of  oompellii^ 
was  paid,  to  receive  and  disburse  the  such  accounting,  insist  that  the  com- 
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§  835.  Iiiter*State  consolidation. — Any  such  thing  as  a 
single  corporation  created  concurrently  by  the  legislation  of 
two  or  more  States  is  impossible.^  And  where  two  States 
have  each  created  a  corporation  with  the  same  name,  for  the 
same  purposes,  and  composed  of  the  same  natural  persons,  it 
must,  nevertheless,  be  considered  as  a  distinct  corporation  in 
each.'    It  has  been  decided,  however,  with  perhaps  only  a 

mittee  Bhould  also  account  for  bonds  distinct  legislatiTe  powers,  prodaoe 
taken  by  them  as  collateral  for  the  a  being  which  has  not  received  full 
loan.  Gk)uld  v.  Seney,  (1889)  9  X.  Y.  life*  from  either.  Each  legislatiye 
tSupp.  816,  reversing  8.  a  5  N.  T.  power  must  complete  the  corpora- 
Sapp.  9d8.  tion,  or  it  can  never  be  one,  because 
^AUegheny  Co.  v.  Cleveland  fto.  the  completing  act  of  one  State  is 
B.  Co.,  (1865)  51  Pa.  St.  228,  following  not  binding  upon  the  State  which 
Ohio  &C.  R.  Co.  V,  Wheeler,  1  Black,  began,  but  failed  or  refused  to  com- 
1286;  Newport  &c.  Co.  r.  WooUey,  plete  and  give  legal  existence  to  a 
(1880)  78  Ky.  628,  where  the  court  corporation.  Otherwise  pdrsons  who 
very  vigorously  states  the  rule :  *'  In  should  receive  from  a  State  <mly 
the  case  before  us  it  appears  that  the  part  of  the  powers,  but  were  denied 
8tate8  of  Kentucky  and  Ohio  each  the  rest  which  were  necessary  to 
created  a  corporation  which  was  create  a  corporation,  could  apply  to 
given  the  same  name.  The  object  a  foreign  State  fdr  supplementary 
•of  each  was  to  construct  a  bridge  legislation,  which  would  authorise 
across  the  Ohio  river,  between  New-  the  building  of  railroads  and  bridges 
port  and  Cincinnati.  The  powers  upon  one  soil,  and  give  to  its  laws 
<conf erred  by  each  State  upon  its  an  extra-territorial  force — a  doctrine 
-creation  are  complete;  so  full,  that  that  has  always  been  successfully 
if  either  State  had  not  given  its  cor-  denied  among  these  States,  which 
poration  any  powers,  the  other  hold  the  relation  to  each  other  of 
would  still  remain  invested  with  foreign  States  in  close  friendship, 
full  power  to  construct  the  bridge  The  creative  power  of  two  States 
to  the  extent  of  the  territorial  juris-  can  neither  be  added  to  nor  sub- 
diction  of  the  State  which  gave  it  tracted  from  by  another,  so  as  to 
life,  but  no  farther.  .  .  .  The  strengthen  or  weaken  the  power  of 
appellant  claims  that  it  is  one  entity  the  former  in  its  own  territory,  and 
by  two  laws  emanating  from  dif-  the  proposition  that  two  States  can 
ferent  sovereignties  with  no  joint  jointly  create,  by  partial  legislation 
governmental  powers  over  such  a  in  each,  a  corporation  which  has  a 
subject.  This  seems  to  be  an  ab-  complete  legal  existence  in  either, 
surdity,  because  the  law-making  must  fall  to  the  ground, 
power  of  neither  State  can  bind  the  '^  Racine  &c  R.  Co.  v.  Farmers* 
other.  Kentucky  or  Ohio  has  plenary  Loan  &c.  (^.,  49  111.  881,  848 ;  a  a  OS 
power  to  create  a  corporation,  but  Am.  Dec.  695;  Quincy  Sco.  Co.  v. 
neither  can  create  a  part  of  the  ele-  County  of  Adams,  88  111.  615 ;  Burger 
ments  of  a  corporation,  and  rely  v.  Grand  Rapids  &o.  R.  Co.,  22  Fed. 
upon  the  other  to  complete  it,  and  Rep.  561;  Colglazier  v.  LouisviUefto. 
by  this  unauthorized  marriage  of  Ry.  Ck>.,  22  Fed.  Rep.  568. 
80 
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verbal  distinction,  that  a  corporation  may  have  a  twofold  or- 
ganization, and  be,  so  far  as  its  relation  to  one  State  is  con- 
cerned, both  foreign  and  domestic.  It  may  have  a  corporate 
entity  in  each  State,  being  in  its  general  character  of  a  bifold 
organization.^  Yet  it  has  no  legal  existence  in  either  State,, 
except  by  the  laws  thereof.  And  neither  State  can  confer 
upon  it  a  corporate  existence  in  the  other,  nor  add  to  or  dimin- 
ish the  powers  to  be  there  exercised.  It  may,  indeed,  be  com- 
posed of  and  represent,  under  the  corporate  name,  the  same 
natural  persons.  But  the  legal  entity  or  person,  which  exists 
by  force  of  law,  can  have  no  existence  beyond  the  limits  of  the 
State  or  sovereignty  which  brings  it  into  life  or  endows  it 
with  its  facilities  and  powers.'  But  there  seems  to  be  no  rear 
son  why  several  States  can  not,  by  competent  legislation,  unite 
in  combining  several  pre-existing  corporations  into  a  single 
one,'  nor  why  one  State  may  not  make  a  corporation  of  an- 
other State,  as  there  organized  and  conducted,  a  corporation 
of  its  own,  quoad  hoc,  any  property  within  its  territorial  juris- 
diction.^ On  the  same  principle  and  to  the  same  effect  as  in 
the  case  of  the  creation  of  companies  by  the  concurrent  legis- 
lation of  several  States,  consolidations  take  place  between 
corporations  created  by  adjoining  States  for  the  operation  of 

1  McGregor   v,   Erie   Ry.   Co.,  85  65,  citing  Wilmer  v,  Atlanta  &c.  R. 

N.  J.   118;  Bishop  v,   Brainerd,  28  Co.,  2  Woods,  409;  Easton  v,  Dela- 

Conn.    289;    Ohio    &c.    R.    Ck>.    v.  ware&c.  Ck>.,82N.  J.  L.  199;  Taney, 

Wheeler,  1   Black,  286,  limited  by  C.  J.,  in  Philadelphia  &a  B.  Oa  v. 

Railroad   v.  Harris,    12   Wall.    65;  Maryland,  10  How.  876. 

'Copeland  v.  Memphis  &c,  R.  Co.,  8  ^Railroad  Co.  v,  Harris,  12  WalL 

Woods,  651,658;  Blackburn  v.  Selma  65,    where    the    court    continued: 

&c.  R.  Co.,  2  Phil.  525;  Allegheny  "That  this  may  be  done  was  dis- 

Co.  V,  Cleveland  &o.  R.  Co.,  51  Pa.  tinctly  held  in  Ohio  &a  R.  Co.  v. 

St.  228;  Newport  &c.  Co.  v,  WooUey,  Wheeler,  1  Black,  286.    ...    So 

78  Ky.  538;  Burger  v.  Grand  Rapids  far  as  there  is  anything  in  the  Ian* 

&c.  R.  Co.,  22  Fed.  Rep.  561;  Col-  guage  of  the  court  in  Ohio  &c.  R  Co^ 

glazier  v.  Louisville  &c.  R.  Co.,  22  v.  Wheeler,  in  conflict  with  what  has 

Fed.   Rep.  568;  State  v.   Northern  been  here  said,  it  is  intended  to  be 

Central  Ry.  Co.,  18  Md.  198 ;  Sprague  restrained  and  qualified  by  this  opin- 

r.  Hartford  &o.  R.  Co.,  5  R.  I.  288;  ion."  MitcheU  v.  Bunch,  2  Paige  Ch» 

State  V,  Metz.  82  N.  J.  199;  Bridge  606;  Wilmer  v.  Atlanta  &a  R.  Co.,  2 

Co.  V.  Mayer,  81  Ohio,  817.  Woods,  409;  Ramsey  v.  Bradford,  2 

'Ohio  &c.  R.  Co.  V.  Wheeler,  1  Dess.  587 ;  Coggar v.  Howard,  1  BarK 

Black,  286,  per  Taney,  C.  J.  Ch.  868;  Dennistown  v.  New  York 

»  Railroad  Co.  r.  Harris,  12  Wall.  &c  R.  Co..  1  HiU,  62. 
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railway,  telegraph  and  other  continuoas  or  connecting  lines 
of  work.^  As  consolidations  sometimes  take  the  form  of  an 
absorption  of  one  company  by  another,  the  former  company 
purchasing  from  the  shareholders  of  the  latter  their  shares 
and  issuing  its  own  shares  in  payment,'  the  legislature  may 
authorize  a  domestic  corporation  thus  to  surrender  its  exist- 
ence to  a  foreign  one:'  But  a  domestic  company  can  not  sell 
out  to  a  foreign  one  and  take  the  latter's  stock  in  place  of  its 
own  without  legislative  authorization.^ 

§  3361  Status  of  inter-State  consolidated  companies. — 

In  general,  it  may  be  said  that  a  company  created  by  the  con- 
solidation of  foreign  corporations  remains  a  domestic  corpora- 
tion of  each  of  the  concurring  States,  the  peculiar  legislation 
of  neither  State  becoming  operative  within  the  limits  of  the 
other.  Its  property  within  the  particular  State  is  subject  to 
taxatk>n  or  vested  with  immunity  from  it,  according  to  its 
laws  or  to  the  provisions  of  the  original  charter  of  the  con- 
stituent company,  these  privileges  not  being  destroyed  by  the 
consolidation,  unless  otherwise  provided  by  the  constitution 
or  by  the  statute.^  For  although  the  consolidation  of  corpo- 
rations organized  and  existing  under  the  laws  of  the  same 
State  creates  an  entirely  new  and  distinct  corporation,  this  is 
not  the  result  where  the  corporations  owe  their  existence  to 
different  sovereignties.  Although  in  fact  they  may  be  so 
united  as  to  have  a  physical  connection  and  be  practically  one 
body,  yet  they  remain  ^*  separate  corporations  in  each  State," 
the  only  effect  of  the  consolidation  being  the  creation  of 
a  community  of  interest.  Their  powers,  rights  and  duties  re- 
main distinct  as  before.  There  is  a  union  of  interest  and 
property,  but  no  merger  of  personal  or  legal  identity.*  When, 

iFamham    v.    Blackstone   Canal  N.  J.  Eq.   456;  Taylor  9.  Earle,  » 

Go.»  1  Sumner,  46;  Racine  &c.   R.  Hun,  1. 

Co.  V,  Farmers'  &c.  Co.,  49  111.  831,  ^Obio  &c.  R.  Co.  v.  Weber,  96  111. 

but  each  case   allowed  that  there  448;  Bridge  Co.  v.  Adams  Co.,  88 

were  separate  legal  entities  in  each  111.  615 ;  In  re  St  Paul  Sec  B.  Co.,  86 

State.  Minn.  85 ;  Clark  v,  Barnard,  108  U.  a 

s  Lauman  v,  Lebanon  Val.  R.  Co.,  486 ;  Railroad  Co.  v,  Vance,  96  U.  S. 

80  Pa.  St.  46.  486 ;  Memphis  &c.   R.   Co.  v.   Ala- 

3  Racine  Ac  R.  Co.  v.  Farmers'  &c.  bama,  107  XT.  S.  681 ;  Colorado  Const. 

Co.,  49  m.  881.  art.  zv,  §  14. 

« Black  V.  Delaware  &C.  R.  Co.;  24  •Mullet  r.  Dows,  94  U.  &  444; 
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however,  consolidation  is  effected  by  permission  of  law^  of  the 
several  States^  the  united  corporations  are  practically  placed 
under  the  same  management  and  control;  and  contracts 
made  by  the  controlling  power,  which  assamwO  a  unity  of  ac- 
tion, are  held  to  be  made  by  each  of  the  corporations.^  When 
two  or  more  corporations  are  consolidated  under  the  laws  of 
different  States,  they  each  become  domesticated  in  each  State, 
and  neither  is  subject  to  attachment  as  a  foreign  corporation.' 
A  company  is  none  the  less  a  domestic  corporation  by  reason 
of  having  been  created  by  the  consolidation  of  domestic  and 
foreign  corporations.*  Thus  in  a  recent  case,  an  Arkansas 
corporation,  owning  a  line  of  railroad  in  Arkansas,  consolidated 
with  a  Missouri  corporation,  owning  a  line  of  railroad  in  Mis- 
souri. By  the  consolidation,  the  consolidated  company  became 
the  owner  of  the  road  in  both  Stales,  but  in  Arkansas  it  is  to 
be  regarded  as  an  Arkansas  corporation,  and  in  Missouri  as 
a  Missouri  corporation.*  A  railroad  corporation,  however, 
which,  though  made  up  by  consolidation  of  distinct  corpora- 
tions chartered  by  the  legislatures  of  different  States,  has  a 
capital  stock  which  is  a  unit,  and  only  one  set  of  shareholders 
who  have  an  interest,  by  virtue  of  their  ownership  of  shares 

Farnum  v.  Blackstone  Canal  Co.,  1  v,  Hartford  &a  R.  Co.,  5  R.  L  288; 

Bum.  47;  Racine  Sec,  R.  Co.  v.  Farm-  McElrath  r.  Pittsburg  Sec  R.  Co.,  61 

era'  &a  Ca,  49  111.  881;  BisseU  v.  N.  Y.358. 

Hiohigan  Sec.  R  Co.,  22  N.  Y.  258;       «  Central  Trast  Ca  v,  St.  Loqib,  A. 

Qraham  v.  Boston  Sec  B.  Co.,  118  &T.  Ry.  Ca,  (1890)41  Fed.  Rep.  551; 

U.  S.  161;   s.  a  14  Fed.  Rep.  763;  &  c.  7  Ry.  Se  Corp.  L.  J.  456,  where 

Stone  V,  Farmers'  Loan  Se  Trust  Co.,  the  court  said:    *' The  amended  and 

116  U.  S.  807 ;  Stone  v.  lUinois  Cen-  supplemental  blU  filed  in  this  district 

tral  R.  Co.,  116  U.  S.  347;  Eaton  Sec  alleges  the  defendant  is  a  corpora- 

R  Co.  V.  Hunt,  20  Ind.  457 ;  Chicago  tion  created  by  and  existing  under 

Sec  R  Co.  V,  Mofiitt,  76  Dl.  524.  the  laws  of  the  State  of  Arkansas 

iRissell  v.  Michigan  &aR  Ca,  22  .    .    .    and  a  resident  and  citizen 

N.  Y.   526;  Racine   Sec  R.   Ca   v,  of  said  State  of  Arkansas.    This  is  a 

Farmers'  Sec  Co.,  49  Bl.  881.  correct  statement  of  the  legal  Blatus 

>Sprague  «.  Hartford  Sec  R  Co.,  of  the  defendant  in  this  Stata    The 

5  R  L  288;  Phillipsbnrg  Bank  v,  consolidated  company  owns  the  load 

Lackawanna  R  Co.,  27  N.  J.  L.  206 ;  in  both  States ;  but  in  Arkansas  it  is 

State  V.  Delaware  Sec  R.  Co.,  80  an  Arkansas  corporation  and  in  His- 

N.  J.  478.  souri  it  is  a  Missouri  corporation. 

>  MuUer  v,  Dows,  94  U.  S.  444 ;  Peck  Acts  Ark.  1889,  p.  48 ;  Railway  Oa 

V.  Chicago  Sec  R  Co.,  94  U.  S.  164;  u  Whitton's  Adm'r,  18  Wall.  279; 

Matter  of  Sage,  70  N.  Y.  220 ;  Sprague  MuUer  o.  Bows,  94  TJ.  S.  444" 
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of  the  stock,  in  all  of  its  property  everywhere,  has  a  domicile 
in  each  State,  and  the  corporation  or  shareholders  can,  in  the 
absence  of  any  statutory  provision  to  the  contrary,  hold  meet- 
ings and  transact  business  in  any  one  State,  so  as  to  bind  the 
corporation  as  to  its  property  everywhere.^ 

§  337«  Powers  and  duties  of  inter-St<te  eompanies. — 

Where  two  companies  are  consolidated  under  the  laws  of  dif- 
ferent States,  the  new  company  stands  in  the  same  relation  to 
each  State,  as  the  original  company  in  that  State.*  For  a*  con- 
solidated company  succeeds  to  the  powers  possessed  by  both 
of  the  preceding  companies.'  But  it  succeeds  to  the  peculiar 
powers  or  privileges  possessed  by  either  only  within  the  State 
of  its  creation.^  And  none  of  the  States  can  impair  the  rights 
vested  in  the  companies  composing  the  consolidated  corpora* 
tion.  Accordingly,  no  one  of  the  States  can  impose  a  tax  on 
the  whole  property  of  the  consolidated  company  when  one  of 
them  was  originally  exempt  from  taxation,  unless  the  removal 
of  the  exemption  was  a  coudition  of  allowing  the  consolida- 
tion.^ But  a  consolidated  company  may,  under  domestic  leg- 
islation, avail  itself  of  the  permissive  legislation  of  a  concurring 
State.*  Each  constituent  part  of  a  consolidated  railway  com- 
pany remains  subject  to  statutes  regulating  charges  for  trans- 
portation.^ And  each  of  the  original  companies  continues 
subject  to  the  insolvency  laws  of  the  State  of  its  creation.* 
Specific  liens  follow  the  property  into  the  hands  of  the  new  cor- 
poration, but  are,  it  seems,  enforcible  only  in  the  forum  of  the 
situs  of  the  property.*    Each  respective  component  part  of  the 

1  (Graham  v,  Boston  &o.  R.  Ca,  Branch  v,  Charleston,  83  U.  S.  677; 

(1886)  118  U.  S.  161 ;  Bridge  Go.  v.  Delaware  B.  Co.  v.  Cox,  18  Wall. 

Mayer,  31  Ohio  St.  317.  206 ;  State  v.  Commiaaionev  of  Baik- 

3  Delaware  Baihroad  Tax  Cases,  18  road  Taxation,  37  N.  J.  248;  Wood*s 
WaU.  206.  By.  Law,  1685. 

*  Meade  v.  New  York  Ac.  Co.,  45  <  Att'y-Cen.  v.  Boston  &c  &  Co., 

Conn.  109,  221.  109  Mass.  39. 

4  Delaware  Bailroad  Tax  Cases,  18  ^  stone  v.  Farmers^  Loan  ft  'Dnist 
WalL  206;  Pittsburg  &c.  B.  Co.  v.  Co.,  116  U.  8.  307. 

Beich,  101  lU.  157, 174.  «  Piatt  v.  New  York  fto.  B.  Ga,  26 

•Chesapeake  to.  R  Co.  v.  Vir-  Conn.  644,  571. 

ginia,  94  U.  a  718;  Philadelphia  ftc.  •Eaton  &c.  B.  Co.  v.  Hunt,  20 

B.  Co.  V.  Maryland,  10  How.  376;  Ind.  457,  464. 
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coqsolidated  company  is  subject  also  to  the  jurisdiction  of  the 
courts  of  its  State  with  respect  to  the  appointment  of  receiv- 
ers.' When,  however,  the  two  corporations  have  the  same 
hamu  the  same  stockholders,  a  unity  of  stock  and  of  interest, 
an  action  against  one  of  them  will  bring  all  the  parties,  neces- 
sary for  the  complete  settlement  of  a  controversy,  before  the 
court,  and  its  decrees  will  be  binding  upon  them.'  But  a  State 
is  not  to  be  deprived  of  its  jarisdiction  over  a  corporation 
created  by  it,  in  actions  brought  by  its  citizens  against  it  under 
its  new  name,  by  a  removal  of  the  cause  to  a  federal  court 
upon  the  motion  of  one  of  the  other  consolidating  companies 
created  by  another  State.* 

§  838.  Dissolution  of  old  companies. —  Legislative  consent 
to  consolidation  of  existing  corporations  has  the  effect  of  dis- 
solving the  former  corporations,  and  at  the  same  instant  of 
creating  a  new  corporation,  with  property,  liabilities  and 
stockholders  derived  from  the  old,  upon  such  terms  and  con- 
ditions as  may  be  prescribed  by  the  act  of  consolidation.* 
This  is  the  converse  of  the  proposition  that  a  corporation  may 
be  dissolved  by  a  surrender  of  its  franchises  and  an  acceptance 
of  them  by  the  legislature.'  So,  generally,  consolidation  works 
a  dissolution  of  the  corporations  previously  existing,  and  at 
the  same  instant,  the  creation  of  a  new  corporation,  with 
property  liabilities  and  stockholders  derived  from  those  then 
passing  out  of  existence.*    Although  the  effect  of  consolidation 

I  In  re  United  States  Rolling  Stock  •  PuUman  Palace  Car  Go.  v.  Mis- 
Co.,  65  How.Pr.  286;  Taylor  v.  At-  aouri  Pacific  By.  Ca,  115  U.  a  187, 
lantic  &a  R.  Co.,  55  How.  Pr.  275;  694;  Louisville  Ac  R,  Co.  v.  Palmes, 
EUis  V.  Boston  &c.  B.  Co.,  107  Mass.  109  U.  S.  244 ;  Railroad  Co.  v.  Georgia^ 
1 ;  Richardson  v.  Vermont  &c.  R.  98  U.  a  859,  86i ;  Railroad  Co.  v, 
Co.,  44  Vt  618.  Maine,  96  U.  S.  499,  508;  Shields  v. 
'  s  Paine  v.  Lake  Erie  &c.  R.  Co.,  81  Ohio,  95  U.  S.  819,  820;  Philadelphia 
Ind.  847.  &c  R.  Co.  v.  Maryland,   10  How. 

*  Chicago  &c.  R.  Co.  v.  Lake  Shore  876,  893 ;  Ridgway  To  wnahip  v.  Gria- 

&0.  Ry.  Co.,  5  Fed.  Rep.  19.  wold,  1  McCrary,  151 ;  Clearwater  v. 

4MoMahon  v.  Morrison,  (1861)  16  Meredith,  1  Wall  25,  40,  42;  Light- 

Lid.  172;  S.  a  79  Am.  Dec.  418.  ner  v,  Boston  &c.  R.  Co.,  1  Low. 

sMcMabfin  v.  Morrison,  (1861)  16  888;  Indianola  R.  Co.  t;.  Fryer,  66 

Lid.  172;  &  a  79  Am.  Dec.  418;  Lau-  Tex.  609,  616;  Cheraw  &a  R  Co. 

man  t7.  Lebanon  &c.  R.  Co.,  80  Pa.  v.  Commissioners,    88   N.    C.   519; 

St.  42;  a  0.  72  Am.  Dec.  685.  Meyer  v,  Johnston,  53  Ala.  287;  a  G. 
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generally  is  to  dissolve  the  oonstituent  companies,  yet  no  sach 
effect  is  produced  as  to  the  purchasing  or  absorbing  company, 
where  the  consolidation  takes  place  under  the  scheme  of  one 
company  absorbing  another  by  purchasing  its  stock  and  prop- 
erties.^   The  existence  of  one  company  is  thus  merged  into 

64  Ala.  608;  Miller  v.  Lancaster,  6  in  the  Central  company.  Bat  there 
Cold.  614 ;  Columbus  &c  R  Co.  v.  is  no  provision  for  a  surrender  of  the 
PoweU,  40  Ind.  87 ;  Indianapolis  Sec.  certificates  of  stock  of  the  sharehold- 
R.  Co.  v.  Jones,  29  Ihd.  466 ;  s.  a  06  ere  of  the  Central,  and  none  for  the 
Am.  Dec.  664;  Eaton  &o.  B.  Ca  v.  issue  of  other  certificates  to  them. 
Hunt,  20  Ind.  467 ;  McMahan  v.  Mor-  Their  rights,  whatever  they  may  be 
rison,  (1861)  16  Ind,  172;  State  v.Bai-  after  the  union,  are  evidenced  by 
ley,  16  Ind.  46 ;  8.  a  70  Am.  Dea  406 ;  certificates  of  stock  of  the  company 
Cooper  V,  Corbin,  106  111.  224 ;  Racine  chartered  formerly.  If  that  charter 
&C.  R.  Co.  V.  Farmera'  Loan  &  Trust  has  gone  out  of  existence,  they  are 
Co.,  49  UL  381 ;  s.  0.  96  Am.  Dec.  696.  stockholders  in  no  company.  Again, 
1  As  in  the  case  of  Central  R.  Ca  v.  the  act  declared  that  all  contracts  of 
Georgia,  92  U.  Sb  666,  where  the  court  ^either  of  the  companies  should  be 
said :  *'  We  are  not  called  upon  to  assumed  by  and  be  binding  on  the 
determine  whether  a  consolidation.  Central  company,  and  all  benefits 
effected  under  a  statute  making  no  and  rights  under  the  same,  that  is, 
expresR  grant  of  a  new  corporate  ex-  under  the  contracts,  should  vest  in 
istence,  may  not  in  some  cases  work  that  company,  not  in  a  new  oorpora- 
a  dissolution  of  existing  corpora*  tion  then  springing  into  life.  No- 
tions and  at  the  same  time  the  crea-  where  in  the  act  is  there  an  intima- 
tion of  a  new  company ;  for  in  the  tion  of  any  legislative  purpose  that 
present  case  we  think  the  act  con-  the  Central  Railroad  Company  should 
templated  no  such  thing.  It  is  true  cease  to  exist.  The  Macon  company 
the  act  speaks  of  union  and  consoli-  was  undoubtedly  intended  to  go  oat 
dation.  It  authorizes  the  two  com-  of  existence ;  for  provision  was  made 
panics  to  unite  and  consolidate  their  for  the  surrender  of  all  the  shares  of 
stock  and  all  their  rights,  privileges,  its  capital  stock,  and  without  stock- 
immunities,  property  and  franchises,  holders  it  could  not  exist.  The  ex- 
but  it  prescribes  the  manner  in  which  istence  of  such  a  provision  in  regard 
this  may  be  done  and  its  effect.  It  to  one  company  and  its  absence  in 
is  to  be  done  under  the  name  and  regard  to  the  other  is  a  strong  cu-gu- 
character  of  the  Central  company;  ment  in  support  of  the  conclusion 
that  is,  the  union  is  to  be  under  that  that  it  was  not  intended  the  Central 
charter,  not  under  a  new  charter  of  company  should  surrender  its  char- 
a  company  bearing  that  name.  The  ter  or  dissolve,  and  still  more,  that 
union  is  also  to  be  in  such  a  manner  company  was  authorized  to  increase 
that  every  holder  of  the  shares  of  its  capital,  plainly  for  the  purpose  of 
the  capital  stock  of  the  Macon  com-  making  room  for  the  new  sharehold- 
pany  shaU  be  entitled  to,  and  shall,  ere  entitled  to  come  in  by  virtue  of 
on  the  surrender  of  their  certificates,  their  ownerahip  of  shares  of  the  di*- 
receive  an  equal  number  of  shares  solved  company's  stock.  The  Ian* 
of  the  capital  stock  as  a  shareholder  guage  of  this  provision  is  significant. 
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that  of  the  other,  ia  whioh  case  the  latter  is  not  dissolved ;  ^ 
although  the  enabliDg  act  may  refer  to  the  merger  as  a  ^^  con- 
soUdation."  * 

§  339.  The  same  subject  contlnaed.—  Bat  oonsolidation 
does  not  necessarily  work  a  dissolution  of  either  oompany.* 
Dissolution  of  the  old  companies  is  not  the  necessary  effect  in 
any  case,  unless  the  governing  statute  so  states.^  Even  when 
so  enacted,  the  consolidation  does  not  work  an  entire  dissolu* 
tion  of  the  constituent  companies.^    For  when  for  all  other 

It  is  that  uppn  the  union  and  con^oli-  already  existing.    Nor  is  it  a  neces* 

datlon  the  capital  stock  of  the  Cen-  earj  inference  from  the  provision  of 

tral  company  shaU  not  exceed  the  the  act  requiring  the  board  of  direct- 

ampunt  of  the   authorized  capital  ors  of  each  oompany  to  certify  the 

stock  thereof  and  the  present  au-  union  and  consolidation  to  the  goT- 

thorized  capital  of  the  Macon  com-  ernor  of  the  State  that  the  union 

pany   added   thereto.     This  refers  was  intended  to  be  a  surrender  of 

plainly  to  the  corporation  which  was  the  charter  of  both  companies,  and 

contemplated  should  exist  after  the  the  acceptance  of  a  new  charter, 

union  and  consolidation  of  the  two  There  were  sufficient  reasons   for 

companies.     The  act  contemplated  that  requirement  without  the  large 

and  authorised  no  such  union  and  inference  attempted   to  be  drawn 

consolidation  as  should  work  a  sur*  from  it.    They  were  that  it  might 

render  of  their  charter  by  both  of  appear  in  the  office  of  the  secretary 

them  and  the  creation  of  a  new  com-  of  state  that  the  Macon  company 

pany.   At  most  it  intended  a  merger  was  no  longer  in  existence  and  that 

of   the  Macon   company  into  the  the  capital  stock  of  the  Central  com- 

other,  a  mode  of  transfer  of  that  pany  had  been  increased." 

company's  franchise  and  property  ^  Philadelphia  ^ta  B.  Co.  v,  Mary* 

and  a  payment  therefor  with  stock  land,  10  How.  876. 

of  the  Central  company.    It  is  of  no  >  Central  B.  Co,    u.    Georgia,  fJH 

importance  to  the  inquiry  whether  a  U.  S.  665. 

new  corporation  was  created  by  the  >  Railroad  Co.  u  Georgia,  98  U.  &. 

union  and  consolidation,  that   the  359.  862;  lightner  t7.  Beaton  &c.  R. 

Central  acquired  under  the  act  new  R.  Co.,  1  Low.  888,  840. 

and  enlarged  powers  as  well  as  new  ^  Edison  Electric  light  Co.  v.  New 

stockholders.    It  was  authorized  to  Haven  Electric  Ca ,  85  Fed.  Bep.  233. 

own  and  operate  a  railroad  over  the  ^  McMahan  v,   Morrison,   16  Ind. 

route  of  the  acquired  road,  and  to  172 ;  Fee  t;.  New  Orleans  Gaslight 

operate  it  as  its  own.    It  was  also  Co.,  85  La.  Ann.  418;  State  v,  Sher- 

authori^ed  to  increase   its   capital  man,  22  Ohio  St  411 ;  Hamilton  Ins. 

stock.    But  the  gift  of  new  powers  Co.  t?.  Hobart,  2  Gray.  543;  Com.  t;. 

to  a   corporation   has   never   been  Atlantic  4U;.  R.  Ca,  54  Pa.  St.  9; 

thought  to  destroy  its  identity,  much  Ridgway  Town^ip  v,  Griswold,  1 

less  to  change  it  into  a  new  being.  MoCr.  152,  153,  per  Dillon,  J. ;  Tom- 

Sqch  a  gift  is  a  grant  of  corporate  linson   v.    Branch,    15   Wall.    460; 

existence.    It  assumets  corporate  life  Clearwater  v,  Meredith,  1  WalL  25, 
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purposes  the  original  oorporations  have  been  dissolved  by  a 
ooQsolidation,  there  remains  a  qualified  ezistenoe  for  the  pur- 
pose of  binding  up  its  affairs,^  and  as  we  have  seen,  stock* 
holders  in  the  old  who  do  not  enter  the  new  are  entitled  to 
withdraw  their  shares  of  the  capital  stock  and  may  enjoin 
till  they  are  secured  to  them.'  It  may  be  that  the  consoli- 
dation of  two  corporations,  or  amalgamation,  as  it  is  called 
in  England,  if  full  and  complete,  may  work  a  dissolution  of 
them  both,  and  its  effect  may  be  the  creation  of  a  new  cor- 
poration. Whether  such  be  the  effect  or  not,  must  depend 
upon  the  statute  under  which  the  consolidation  takes  place, 
and  upon  the  intention  therein  manifested.  If,  in  the  statute, 
there  be  no  words  of  grant  of  corporate  powers,  it  is  difficult 
to  see  how  a  new  corporation  is  created.  If  it  is,  it  must  be 
by  implication;  and  it  is  an  unbending  rule  that  a  grant  of 
corporate  existence  is  never  implied.  In  the  construction  of  a 
statute  every  presumption  is  against  it.' 

§  340*  Bights  of  consolidated  companies. —  In  Kew  York 
it  is  enacted  that  the  consolidated  company,  in  addition  to 
the  general  powers  of  corporations,  shall  enjoy  the  rights,  fran- 
chises and  privileges  possessed  by  each  of  the  constituent 
companies,  subject  to  the  restrictions,  liabilities,  duties  and 
provisions  imposed  by  law,  so  far  as  the  same  may  be  appli- 
cable to  the  purposes  for  which  it  shall  have  been  organized 
and  expressed  in  the  agreement  for  consolidation,  and  may 
prosecute  or  carry  on  any  kind  of  business  which  each  of  the 
consolidating  corporations  was  authorized  by  law  to  conduct.^ 
Independently  of  statutory  regulation,  it  is  well  settled  that 


1  Edison  Electric  Light  Co.  v.  New 
Haven  Eiectric  light  Ck>.,  85  Fed. 
Rep.  288. 

s  State  V.  Bailey,  (1861)  16  Ind.  46; 
s.  c.  79  Am.  Dec.  405;  Lauman  v. 
Lebanon  &c.  R.  Ck>.,  80  Pa.  St.  42; 
8.  a  72  Am.  Dec.  685;  McCray  v. 
Junction  R.  Gcx,  9  Ind.  d5a 

^  Central  R.  &c.  Co.  r.  Georgia,  93 

U.  a  665, 670.    Ace.  Wabash  &o.  Ry. 

Co.  V.   Ham,    114  U.  S.  587,    595; 

'  Railroad  Co.  v.  Georgia,  98  U.  S. 

859. 


«  N.  T.  Laws  1890,  c.  567,  §  15.  And 
in  England  a  similar  statute  pro- 
▼ides  that  in  every  case  of  amalga- 
mation, the  undertaking,  railways, 
harbors,  navigations,  ferries,  wharfs, 
canals,  works,  real  and  personal 
property,  powers,  authorities,  privi- 
leges, exemptions,  rights  of  action 
and  suits,  and  all  other  the  rights  and 
interests  of  the  dissolved  company, 
shall,  subject  to  the  contracts,  obli- 
gations, debts,  and  liabilities  of  that 
company,  become    at  the  time   of 
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where  two  or  more  companies  form  by  anion  or  consolidation 
a  new  or  consolidated  company,  the  latter  unless  restricted 
by  the  laws  under  which  the  consolidation  takes  place,  sac- 
ceeds  to  and  possesses  the  franchises,  rights,  privileges,  and  im- 
munities of  the  several  companies  from  which  it  is  formed.^ 
Accordingly,  it  is  said  that  ''where  a  new  corporation  is 
formed  out  of  two  or  more  previously  existing  corporations, 
and  by  the  act  creating  it  is  to  enjoy  and  have  all  the  powers, 
privileges  and  immunities  possessed  by  each  of  the  corporations 
whose  union  constitutes  such  new  corporation,  the  new  cor- 
poration will  have  privileges,  powers  and  immunities  which 
they  all  (i.  e.,  every  one  of  them  all)  had,  and  it  will  not  have 
those  special  powers,  privileges  and  immunities  which  some 
had  and  some  did  not  have." '  Where  the  act  of  consolida- 
tion provided  that  the  new  company  should,  "  for  its  govern- 
ment, be  entitled  to  all  the  powers  and  privileges,  and  be 
subject  to  all  restrictions  and  liabilities,  conferred  and  im- 
posed "  upon  another  company,  the  phrase,  "  for  its  govern- 
ment,"  is  held  to  have  been  intended,  not  as  a  limitation  of 
its  powers,  but  for  its  regulation  and  controL'  The  consolida- 
tion of  several  corporations  into  one  creates  a  new  corporation, 
the  rights  of  which  are  dependent  on  the  laws  governing  cor- 
porations at  the  time  of  the  consolidation,  and  on  the  act 


amalgamation,  and  by  virtue  of  the  i  Zimmer  v.  State,  80  Ark.  677,  dt- 

amalgamating   act,   vested   in   the  ing  Baltimore  v.  Baltimore  &a  & 

amalgamated    company,  and    may  Co.,  6  Gill,  388;  &  a  48  Am.  Dec. 

and  shall  be  held,  used,  exercised  681 ;  Tomlinson  v.  Branch,  15  Wall 

and  enjoyed  by  the  amalgamated  460.    Ace,  Tennessee  v.  Whitworth, 

company  in  the  same  manner  and  117  U.  8.  147 ;  Green  County  v.  Cod- 

to  the  same  extent  as  the  same  re-  nees,  100  U.  S.  104;  Indianapolis  && 

spective}y  at  the  time  of  amalgama-  R.  Co.  v.  Jones,  29  Ind.  465 ;  &  a  IKS 

tion  are,  or  if  the  amalgamating  act  Am.  Dec.  654;  Miller  v.  Lancaster,  6 

were   not   passed  might  be,   held,  Coldw.  514 ;  Paine  v.  Lake  Erie  &c^ 

used,  exercised,  and  enjoyed  by  the  R.  Co.,  81  Ind.  288;  Cooper  v.  Cor- 

dissolved  company.     26  &  27  Vic.  bin,  105  111.  224. 

ch.  92,  g  88.    The  same  act  makes  *  State  v.  Maine  Central  B.  Co., 

all  special  statutes  relating  to  or  af-  (1876)  66  Ma  488,  614,  per  Appleton* 

fecting  the  dissolved  applicable  to  C.  J. 

the  amalgamated  company  unless  'Tennesseev.  Whit  worth,  117  n*S> 

repealed  by  the  special  act  authoriz-  189. 
ing  the  amalgamation.    90  &  S7  Vio. 
ch.  92,  §  38. 
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authorizing  it.^  Tne  new  company  may,  of  coarse,  mortgage 
the  entire  property  acqaired  by  consolidation.' 

§  341.  Pablic  rights  and  duties  of  the  new  company. — 

The  new  company  mast  perform  all  the  pablic  obligations  of 
the  old,  as  for  instance,  the  obligations  of  a  common  carrier,' 
and  the  purchasing  or  consolidated  company  becomes  subject 
to  restrictions  upon  charges  for  transportation,  as  to  that  part 
of  its  traffic  which  is  conducted  over  the  purchased  road.^ 
Tnis  is  provided  by  a  statute  in  New  York,  which  declares 
that  nothing  in  this  act  contained  shall  be  so  construed  as  to 
allow  the  consolidated  company  to  charge  a  higher  rate  of 
fare  per  passenger  per  mile  upon  any  part  or  portion  of  the 
consolidated  line,  than  is  now  allowed  by  law  to  be  charged 
by  each  existing  company  respectively.'  And  in  England  the 
same  tolls  are  to  be  calculated  and  imposed  at  such  rate  as  if 
the  amalgamated  railways  had  originally  formed  one  line.' 
As  though  in  consideration  for  undertaking  the  above  duties, 
the  consolidated  company  acquires  the  public  rights  of  the 
original  companies,  including  even  that  of  eminent  domain.^ 
And  it  may  therefore  continue  condemnation  proceedings  for 
the  acquisition  of  right  of  way  begun  by  the  original  corpora- 
tions.' But  under  the  laws  of  Alabama  the  power  of  a  rail- 
road company  to  acquire  land  in  aid  of  the  construction  of  its 
road  will  not  pass  to  a  consolidated  corporation  of  which  it 
forms  a  part,  unless  its  line,  when  completed  according  to  its 
charter,  will  form  a  continuous  track  with  those  of  the  other 
constituents  of  the  consolidated  corporation,  so  as  to  admit  of 
the  passage  of  trains  without  break  or  interruption ;  the  code 
providing  that  railroad  companies  whose  tracks,  when  com- 
pleted, admit  the  continuous  passage  of  cars,  without  break 

I  Charlotte  &o.  R.  Co.  v.  Gibbes,  N.  Y.  Laws  of  1876,  ch.  108,  g  1,  as 

(1 388)  27  S.  C.  886.  amended  by  N.  T.  Laws  of  1888,  ch. 

SMead  v.  New  York  &c.  R.  Co.,  887. 

46  Conn.  199.  «  8  Via  ch.  20,  §  91. 

>  Peoria  &c.  R.  Co.  v.  Coal  Yal.  ^  South  Carolina  R.  Co.  v.  Blake, 

Min.  Co.,  68  III.  489.  9  Rich.  228,  288. 

4  CampbeU  v.  Marietta  &a  R.  Co.,  ^Kip  v.  New  York  &c.  R.  Co.,  67 

28  Ohio  St.  168.    Cf.  Daniels  v,  St.  N.  Y.  227;  Toledo  &a  Rj.  Co.  v. 

Louis  &C.  R.  Co.,  62  Mo.  48.  Dunlap,  47  Mich.  466. 

»N.  Y.  Laws  of  1869,  ch.  917,  §  7; 
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ceed  to  and  be  held  liable  to  pay  and  discbarge  all  such  debts 
and  liabilities  of  each  of  the  corporations  consolidated  in  the 
same  manner  as  if  such  new  corporation  had  itself  incurred 
the  obligation  or  liability  to  pay  such  debt  or  damages:  and 
the  stockholders  or  the  respective  corporations  consolidated 
shall  continue,  subject  to  all  the  liabilities,  claims  and  demands 
existing  against  them  as  such,  at  or  before  the  consolidation;, 
and  no  action  or  proceeding  then  pending  before  any  court  or 
tribunal  in  which  any  corporation  that  may  be  so  consolidated 
is  a  party,  or  in  which  any  such  stockholder  is  a  party,  shall 
abate  or  be  discontinued  by  reason  of  such  consolidation,  but 
may  be  prosecuted  to  final  judgment,  as  though  no  consolida- 
tion had  been  entered  into;  or  such  new  corporation  may  be 
substituted  as  a  party  in  place  of  any  corporation  so  consoli- 
dated, by  order  of  the  court  in  which  such  action  or  proceed- 
ing may  be  pending.*  Without  a  statute,  however,  and  unless 
otherwise  provided  in  the  statute  authorizing  a  consolidation 
or  by  the  terms  of  agreement  between  the  companies,  the 
consolidated  corporation  assumes  all  the  liabilities  of  the  com- 
panies composing  it,  and  they  may  be  enforced  by  proceed- 
ings against  the  new  company.' 

1 N.  T.  Laws  1890,  c.  667,  §  17.  railroads  that  a  statute  providing 

*  Harrison  v.  Union  Pacific  R.  Co.,  that  in  case  of  the  consolidation  of 

13  Fed.  Bep.  522;  B.  a  16  Fed.  Rep.  two  or  more  oompaniea,  the  new 
668 ;  Tysen  u  Wabash  R.  Co.,  11  Bias,  corporation  shaU  be  liable  for  aU  the 
610 ;  Western  R.  Co.  v,  Davis,  66  debts  of  each  company  entering  into 
Ala.  576 ;  Sappington  v.  Little  Rock  the  arrangement,  applies  only  to 
&c  Ry.  Co.  87  Ark.  23;  Siattery  v.  companies  which  may  thereafter 
St  Louis  &c.  Transp.  Co.,  91  Mo.  217 ;  consolidate.  Wood's  Ry.  Law,  1683; 
8.  a  60  Am.  Rep.  245;  Thompson  v.  Hatcher  v,  Toledo  &o.  R.  Co.,  69 
Abbott,  61  Mo.  176;  Miller  v.  Lan-  111.  477.  And  it  is  held  also  that 
caster,  5  Cold w.  514,  520;  Columbus  where  two  railroads  are  consoli- 
&c.  Ry.  Co.  V.  Powell,  40  Ind.  87 ;  dated,  as  far  as  One  of  the  creditors 
Indianapolis  &c.  R.  Co.  v.  Jones,  20  of  one  of  the  original  companies  is 
lod.  465;  Columbus  Sec.  R  Co.  t^.  concerned,  the  consolidated  com- 
Skidmore,  60  11).  566;  s.  c.  95  Am.  pany  is  the  successor  of  the  old  com- 
Dec.  654;  Caley  v.  Coburg&c.  R.  Ca,  pany,  but  in  respect  to  the  proper- 

14  Grant.  (U.  C.)  531.  See  Houston  ties  of  the  other  companies  it  is  a 
&o.  R.  Co.  V.  Shirley,  54  Tex.  125;  new  and  independent  company,  and 
Warren  v.  Mobile  &c.  R.  Co.,  49  such  a  creditor  has  no  claim  against 
Ala.  682.  But  see  Shaw  v.  Norfolk  it  upon  the  original  contract,  bot 
County  R.  Co.,  16  Gray,  407.  Cf.  only  by  virtue  of  its  assumption  of 
Chase  v.  Vanderbilt,  5  Jones  &  Sp.  the  obligation  of  the  old  companies. 
334.    But  it  is  held  in  the  case  of  Boardman  v.  Lake  Shore  Ac  Ry, 
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§  3 44.  The  same  subject  eontinaed. — Liabilities  of  the  old 
companies  may  be  enforced  by  direct  actions  against  the  new ; ' 
therefore  where  a  railroad  company,  after  the  execution  of 
promissory  notes,  is  consolidated  with  another  company,  and 
I ue  newly  formed  company  assames  a  new  name,  it  may  be 
sued  by  the  name  thus  assumed,  and  it  will  be  estopped  from 
denying  the  name  by  which  it  is  sued.*  The  statutes  of  con- 
solidation generally  provide  that  the  old  companies  shall  be 
deemed  to  continue  in  existence  for  the  purpose  of  preserving 
remedies,  and  there  are  judicial  decisions  which  support  this 
theory  where  the  statute  does  not  expressly  so  provide.'  And 
even  where  the  consolidating  statute  provides  simply  that  the 
president  of  the  new  company  ''  shall  be  held  in  law,  as  to 
service  of  process,  as  the  president  of  "  each  of  the  constituent 
companies,  an  unliquidated  claim,  as,  for  example,  for  personal 
injuries,  may  be  made  the  basis  of  an  action  against  the  con- 
solidated company  in  the  first  instance.^  But  of  course  where 
two  or  more  railroad  corporations  are  consolidated,  and  the 
new  corporation  thus  formed  assumes  the  debts  and  obliga- 
tions of  the  original  companies,  the  official  representatives 
individually  of  the  new  organization  are  not  necessary  or 
proper  parties  to  enforce  a  liability  of  one  of  the  old  com- 
panies. If  the  plaintiff  has  a  cause  of  action,  it  is  against  the 
new  corporation  alone,  and  not  against  its  individual  directors 

Co.,  84  N.  Y.  167,  181;  Chase  v,  not  be  substituted  in  place  of  the 

Vanderbilt,  63  N.  Y.  807;  Prouty  v,  old,  after  a  referee  had  reported  in 

Lake  Shore  &c.  By.  Co.,  62  N.  Y.  favor  of  judgment  against  the  old, 

863;  Houston  &c,  R.  Co.  v.  Shirley,  merely  for  the  purpose  of  having 

54  Tex.  126.     Cf,  Sage  v.  Lake  Shore  the  judgment  entered  against  it  in 

&c  Ry.  Co.,  70  N.  Y.  220.  form, —  the  court  reasoning  that  in 

^  Western  &o,  R  Co.  v.  Smith,  75  some  way  it  was  entitled  to  make  a 

111.  496;  Warren  v.  Mobile  &o,  B.  separate  defense.    Prouty  v.  Lake 

Co.,  49  Ala.  682;  Pullman  Car  Co.  v.  Shore  &c.  R.  Co.,  62  N.  Y.  863,  368; 

Missouri  Pacific  R.  Co.,  115  U.  S.  581 ;  *'  Consolidation    of    Corporations," 

Louisville  &c.  R.  Co.  v.  Boney,  117  by  8.  D.  Thompson,  (1890)  81  Cent. 

Ind.  501 ;  Thompson  v.  Abbott,  61  IlJ.  4. 

Mo.  176.     According  to  some  opin-  ^  Columbus  &c  Ry.  Co.  v.  Skid- 

ionsthe  remedy  is  in  equity ;  but  the  more,  69  III.  566. 

better  opinion  is  that  a  direct  action  '  S.  D.  Thompson  in  81  Cent.  L.  J. 

at  law  wiU  lie  upon  an  implied  a9-  4;  State  v.  Maine  Central  R.  Co.,  66 

sumpsit    Warren  v.  Mobile  Sec  R.  Me.  488,  500. 

Co.,  49  Ala.  582.    In  one  case  it  was  ^  Warren  v.  Mobile  &o.  R  Co.,  49 

held  that  the  new  company  could  Ala.  582. 
86 
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and  ofiElcers.^  And  it  Ivas  been  held  that  after  a  railroad  com- 
pany  has  consolidated  with  another  as  authorized  by  their 
charters,  and  confirmed  by  legislation  conferring  all  rights^ 
powers  and  privileges  belonging  to  either  on  the  new  corpora- 
tion, liabilities  of  either  of  the  old  companies  can  be  enforced 
only  against  the  new  corporation.'  A  case  different  from  the 
general  rule  has  decided  that,  when  the  articles  of  oonsolida* 
tion  provide  that  the  constituent  companies  shall  continue 
in  existence  for  the  purpose  of  adjusting  all  claims  against 
them,  an  unliquidated  claim  against  one  of  the  old  couxpaniea 
must  be  adjudicated  in  an  action  against  the  latter  before  it 
can  be  enforced  against  the  new  corporation.' 

§946.  Proof' of  consolidation. —  A  defendant  corporation 
can  not  be  held  liable  for  the  debts  and  liabilities  of  another 
corporation,  without  a  consolidation  that  has  been  authorized 
and  has  actually  taken  place.  The  existence  of  a  statute  au- 
thorizing it  does  not  of  course  prove  the  fact,  since  action  un- 
der the  statute  is  necessary,  and  whether  this  has  taken  place 
can  not  be  judicially  known  by  the  courts.^  The  plaintiff  must, 
therefore,  make  proof  of  the  fact  of  consolidation,  unless  it  is 
admitted;  and  it  has  been  held  that  it  may  be  admitted  by 
the  appearance  of  the  consolidated  company  as  a  defendant  to 
an  action  brought  against  the  old  company.*  Solemn  admis- 
sions made  by  one  of  the  constituent  companies  in  a  judicial 
proceedings  may  be  evidenee  against  the  coneolidated  com- 
pany/' In  making  proof  of  consolidation  it  has  been  held  that 
a  plaintiff  is  aided  by  the  rule  of  estoppel,  which  operates 
against  corporations  in  other  cases,  prohibiting,  them  from 
denying  their,  corporate  existence.^    The  statolea  generally 

I  Chase  i;.  Vanderbilt,  62  N.  Y.  807.  Louis  Ct.  App.  Ka  4440.  not  yet  re- 

*  Taylor  on  Corporationfi,  665;  In-  ported^  but  cited  .by  S»  D.  Thompson, 
dianola  B.  Co.  v.  Ttyet,  66  Tex.  609.  judge  of  that  court,  i^  Zl  Cent,  L,  J.  4 
Cf,  Houston  &C.  R.  Co.  v.  Shirley,  64  *  Philadelphia  ^  R.  Co.  «.  How* 
Tex.  120;  People  v.  Empire  Sco,  Ins.  ard,  13  How.  S07.  88a 

Ca,  02  N.  Y.  105.  ?  Columbus  &a  B.  Ca  v.  Skidr 

'Whipple  17.  Union  Pacific  B.  Co.,  more,  69   111.    666.      This   is  Tecy 

28  Kan.  474  (an  action  for  personal  doubtful,  however,  unless  the  oorpp 

injuries).  ration  has  done  something  which 

*  Southgate  v.  Atlantic  6cc.  R.  Co.«  creates  an  estoppel,  Hie  doing  of 
(1875)61  Mo.  90.  which  is  proved.    S.  P.  Thompson 

*  Hinion  v.  St.  Louis  &<3.  R.  Co.,  St  in  81  Cent.  L.  J.  4. 


§  34:6.]  ooMBOujDJaiatx.  SOB 

provide  that  copies  of  the  articles  of  ooflsolidatioii)  filed  with 
the  Secretary  of  State,  shall  be  proof  of  the  fact  in  all  oonrtfi; 
and  this  it  is  supposed  would  be  the  rule  without  aa  exprtsss 
statute.^  In  pleading  consolidation^  it  is  suflSoient  to  state 
that  the  constituent  companies,  naming  them,  were  authorized 
by  law  to  consolidate,  and  that,  having  done  so,  they  have 
become  bne  corporation  under  a  certain  name.'  For  in  aver- 
ring the  fact  of  consolidation,  the  steps  which  have  led  up  to 
it  need  not  be  stated.' 

§  346.  Fending  suits* — It  has  been  said  that  a  pending 
suit  may  proceed  to  judgment  against  the  old  corporation, 
just  as  a  suit  against  a  /erne  sole  may  proceed  to  judgment 
against  her  after  marriage.^  For  the  legislature  has  no 
power  to  authorize  it,  nor  can  the  corporation  act  under  legis^ 
lative  sanction,  so  as  to  defeat  or  prejudice  the  rights  ot 
plaintiffs  in  pending  suits  against  it.  As  to  such  actions  the 
corporation  exists  for  the  purpose  of  judgment;  for  as  to 
them  it  has  not  lost  its  individuality  or  identity.  For  no  act 
of  a  defendant  can  defeat  the  right  of  a  plaintiff.^  Ajotions 
pending  against  the  old  company,,  therefore,  do  not  abate.* 
£ven  in  case  of  a  dissolution  of  its  corporate  existence,  the 
existence  of  the  defendant  company  continues  for  the  purpose 
of  the  suit.^  For  consolidation  does  not  extinguish  the  liabiL 
ity  of  old  companies  upon  suits  which  were  commenced  prior 
to  their  amalgamation,*  even  though  the  consolidation  may  be 

9 

I  Columbus  Ao,  R.  Co.  v.  Skid-  Swartwout  v.  Michigan  Air  lane  Bl 

more,  60111.  666.  Co..  34  Mich.  889,  894;  Shackelford 

sCoUuis  V.  Chicago  ^  It  Co.,  n,    Miaftisslppi   Centarai   a»  Ca,  68 

14  Wis.  492.  Miss.  159;  East  Tennessee  to.  B.  C4; 

s  Collins  V,  Chicago  &o.  R.  Co.,  14  v,  Evans,  6  Heisk.  607.    Of.  Fraaty 

Wis.  492.     Cf.  Hobart  v.  Chapelle,  tr.  Lttke  Shore' &a  Ry<  Co^,  69  K.  Y. 

14  Ind.  601 ;  Commonwealth  v.  At-  368. 

lantic  &c,  R,  Co.,  53  Pa^  St.  9,  19.  ^East  Tennessee   Sec.   K  Ok  v, 

4  Shackelford  v,  MisBissippi  &c,  TSL  Evans,  6  Heisk.  607;  Shackelford  Vi 

Co.,.  69  Miss.  16>;  Roosevelt  v,  Dale»  Mississippi  Getttral  R  Ca,  68  Miss. 

2  Cow.  58L  169;  Baltimore  &a  R.  COw  v.  Ma«- 

»  Shackelford  r.  Mississippi  &o.  R.  selman,  2  Grant  Ca&  (Pa.)  848;  Brof- 

Co.,  52  Miss.  169.  fet  v.  Oreal>  Western  R.  Coi,  26  JXk 

» Baltimore  &&  R.  Co^  «.  Mussel-  868, 867. 

man,  2  GranI  Caa.  848;  Hanna  ir.  ^BakinaoHB  &c,  R.  Co.  v,  Malisei- 

Cincinnati  &c  R.  Co.,  20  Ind.  80;  man,  2  Grant,  848;  Proutj  v.  Lake 
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aocompanied  by  a  change  of  name  of  the  company  engaged 
in  the  litigation.^  It  is  not  necessary  that  the  plaintiff  should 
take  any  notice  thereof.  He  is  entitled  to  judgment  against 
the  corporation  by  its  former  name.' 

§  347.  Judgment  against  the  new  company. —  But  al- 
though actions  against  the  old  companies  may  be  prosecuted 
to  judgment  against  the  new  company  without  new  process,' 
still  to  obtain  a  jadgment  against  the  consolidated  company 
itself,  it  must  be  substituted  as  defendant.^  Judgment  against 
the  consolidated  company  on  claims  against  one  of  the  original 
corporations,  may  be  enforced  by  levy  of  execution  upon  the 
property  of  the  latter,  notwithstanding  its  dissolution.*  And 
the  fact  that  the  particular  separate  division  on  which  a  mort- 
gage rests  is  sold  at  the  same  time  and  together  with  other 
consolidated  divisions  of  the  road,  is  in  no  manner  a  violation 
of  the  contract  of  the  mortgagee.  For  where  there  is  a  con- 
course  of  creditors  of  the  original  companies,  they  are  not  to 
be  required  to  levy  execution,  each  against  those  portions  only 
of  the  property  originally  belonging  to  the  companies  re- 
spectively indebted  to  them;  but  that  they  may  sell  the  whole 
consolidated  property  and  apportion  the  proceeds  among  them- 
selves, because,  if  cut  up  into  parcels  and  sold  by  divisions,  it 
would  lose  its  great  value  as  a  continuous  line  of  road.*  If 
there  has  been  an  attempted,  though  void  consolidation,  which 
has  been  judicially  dissolved,  but  while  it  remained  de  facto  a 
judgment  has  been  recovered  against  the  consolidated  com- 


Shore  &o.  R.  Ga,  63  N.  Y.  868;  preme  Court  of  Georgia  has  held 

Shackelford t;.  Mississippi &a  R.  Co.,  that  new    process  is   necessarj  to 

63  Miss.  169.  bring  in  the  consolidated  company. 

1  East   Tennessee   ^.    R   Co.  v.  Selma  &c.  R.  Co.  v.  Harbin,  40  Ga. 

Evans,  6  Heisk.  607.  706. 

3  Shackelford  v.  Mississippi  &c.  R.  ^  Prouty  v.  Lake  Shore  &a  Ry. 

Co.,  62  Miss.  169.  Co.,  62  N.  T.  868;  Selma  &a  R  Ca 

>  Indianapolis  &c.  R.  Ga  v.  Jones,  v.  Harbin,  40  Ghi.  706.    Of.  Ketcham 

30Ind.  466;  Elinion  v.  Kansas  City  v.  Madison  &c.  R.  Co.,  30  Ind.  3601 

&c.  R  Co.,  St.  Louis  Ct.  of  App.  No.  ^  Ketcham  v.  Madison  &a  R.  GOit 

444U,  not  yet  reported,  but  cited  by  30  Ind.  360. 

S.  D.  Thompson,  judge  of  that  court,  ^  Qiibert  v.  Washington  Ci^  ft& 

in  81  Cent.  L.  J.  4.    But  the  Su-  R  Co.,  83  Gratt.  686,  611. 
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pany,  it  will  be  allowed  to  stand  after  the  dissolution  as  a 
judgment  against  the  several  constilnent  companies.^ 

§  848.  Debts  of  the  old  companies. —  The  new  company 
succeeds  to  all  the  rights,  franchises,  privileges  and  immuni- 
ties, and  becomes  subject  to  all  liabilities  of  the  constituent 
companies.'  Statutes  in  nearly  all  cases  provide  that  the  new 
company  shall  acquire  the  rights  and  be  subject  to  the  liabili- 
ties of  the  old.'    Therefore  the  debts  of  the  old  corporation 

1  Ketcham  v.  Madison  &o,  Co.,  20  v.  Dunlap,  47  Mich.  466;  Central  B. 

Ind.  280.  Co.  v.  Georgia,  92  U.  a  665;  New 

*  Hancock  Mutaal  Life  Ins.  Co.  v.  York  &o.  B.  Co.  v.  Saratoga  &c  R 

Worcester  4tc.   B.  Co.»  (1880)   149  Co.,  89  Barb.  289;  Daniels  v.  St  Louis 

Mass.  214;  Abbott  v.  Bailroad  Co.,  &a  B.  Co.,  62  Mo.  4& 

145  Mass.  450,  468 ;  PoUman  Car  Co.  '  Lightner  v.  Boston  &o.  B.  Co.,  1 

V.  Missouri  Pacific  R  Ca,  115  U.  S.  Low.  888;  Shaw  v.  Norfolk  Ca  R 

687;  Baltimore  v.  Baltimore  &ol  R  Co.,  16  Gray,  407;  Western  &o,  R 

Co.,  6  GiU,  288 ;  Tomlinson  v.  Branch,  Ca  v.  Smith,  75  BL  496 ;  Thatcher  v. 

15  Wall  460;  Bldgway  Township  v.  Toledo  &c.  R  Ca,  62  lU.  477.  The 
GMswold,  1  McCr.  161 ;  Chicago  &c.  English  codified  law  in  the  case  of 
R  Co.  V.  Moffitt,  75  Bl.  624;  Miller  railroads  is  very  general  and  per- 
V.  Lennox,  5  Coldw.  614 ;  Atchison  hape  instructive.  It  provides  that» 
Ac  R  Co.  V.  Phillips  County,  26  notwithstanding  the  dissolution  of 
Kan.  261;  Washburn  v,  Cass  the  dissolved  company,  and  the 
County,  8  Dill.  251 ;  Paine  v.  Lake  amalgamation,  everything  before 
Erie  &c.  RCo.,  81  Ind.  288;Zimmer  the  time  of  amalgamation  done, 
V.  State,  80  Ark.  677 ;  Thomas  V.  Ab-  suffered,  and  confirmed,  respect- 
bott,  61  Mo.  176;  Barksdale  v.  Fin-  iveiy,  under  or  by  virtue  of  any 
ney,  14  Gratt.  888 ;  Harrison  v,  special  act  relating  to  the  dissolved 
Arkansas  Valley  R  Co.,*4  McCr.  264;  company,  sbaU  be  as  valid  as  if  the 
Brum  V,  Merchants*  Mutual  Ins.  Ca,  amiJgamating    act   had   not   been 

16  Fed.  Bep.  140;  Sappington  v.  passed;  and  the  dissolution  and 
Little  Bock  &c.  R  Co.,  87  Ark.  28;  amalgamation,  and  the  amalgamat- 
Louisville  &c.  R  Ca  v.  Boney,  117  ing  act,  and  this  part  of  this  act, 
Ind.  601 ;  Selma  Ac.  R  Co.  v.  Ear-  respectively,  shaU  accordingly  be 
bin,  40  Ga.  706;  Montgomery  &c.  R  subject  and  without  prejudice  to 
Co  V,  Boring,  61  Ga.  582;  Baltimore  everything  so  done,  suffered,  and 
&a  R  Co.  v.  Mussleman,  2  Grant  confirmed  respectively,  and  to  all 
Cas.  (Pa.)  848;  Lewis  v.  Clarendon,  rights,  liabilities,  claims,  and  de- 
6  Beporter,  609 ;  Indianapolis  &a  R  mands,  present  or  future,  which  if 
Co.  V.  Jones,  29  Ind.  465;  St.  Louis  the  dissolution  and  amalgamation 
&c.  R  Co.  V,  Miller,  43  III.  199;  Peo-  had  not  taken  place,  and  the  amal- 
ria  &c  R  Co.  v.  Coal  Valley  Mining  gamating  act  had  not  been  passed, 
Ca,  68  Bl.  489;  Bobertson  v.  Bock-  would  be  incident  to  or  consequent 
ford,  21  111.  461 ;  Toledo  &c.  R  Co.  on  anything  so  done,  suffered,  and 
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•ere  enforceable  against  the  new;^  Because,  also,  when  <a  new 
corporation  is  formed  by  the  amalgamtution  of  two  or  mora 
distinct  corporations  into  one,  the  new  corporation  succeeds  to 
all  the  faculties  and  rights  of  the  several  compon^its,  it  must, 
as  a  necessary  conseqnenee,  be  subject  to  all  the  conditions 
and  duties  also,  inq^osed'by  the  luw  of  their  creation,  botli  as 
to  private  persons  and  the  public.^  For  corporations  ean  not 
by  their  own  acts  divest  themselves  of  the  duties  and  lia^bili- 
ties  imposed  upon  'them  by  law,  ttie  perfopmance  of  wliidh  was 
the  consideration  upon  which  their  charters  were  granted,  and 
which  thus  entered  into  their  contract  with  the  Common- 
wealthl'  So  that,  as  albove  stated,  unless  otherwise  provided 
iby  statute,  the  new  con^pany  succeeds  to  the  rights  and  liabil- 
ities of  the  old  ones/  But  a  creditor  of  the  old  company  is  not 
bound  to  accept  the  responsibility  of  the  new,  for  the  old 
company  is  deemed  to  remain  in  existence  for  the  purposes 
of  actions.^  As  a  general  rule  corporate  creditors  have  no 
standing  in  court  to  object  to  the  consolidation  of  the  debtor 
company  with  other  corporations.  For  the  reason  that  their 
claims  remain  a  lien  upon  the  property  of  the  company  after 
consolidation  as  before,  and  since  they  are  4n  no  wise  con- 

oonfirmed  respectively ;  and  with  re-  'TomUneosi  v>  Brfmcb.  lH  WaU. 

Upect  to  all  tbingB  so  done,  8u£feredt  460;  Gkxild  v.  Langdon,  4S  Pa.  St 

and  confirmed  respectively.  And  to  W. 

all  such  rights,   liabiUties,   claims,  *  Quested  idl  NeHrbturyport  Hone 

and  demands,  the  amalgamated  com-  B.   127  Mass.  204;  McCluer  v,  Man- 

pany  shall  to  all  intents  represent  Chester  &c.  R.  18  Qray,  124;  &  a  74 

the  dissolved  company ;  and  the  gen-  Am.  Dec.  .S34;  Langley  v.  Boston 

erality  of  this  present  provision  shall  4tc.  R  Co.,  10  Gray,  108 ;  Freeman  v, 

not  be  deemed  to  be  restricted  by  any  Minneapolis  &a  ft.  Go,,  SB  Minn.  448. 

other  of  the  provisions  of  this  part  of  But  see  Ditchett  v.  Spuyten  I>ay  vil 

thiB  act  or  by  any  provision  of  the  &c.  R.  Go.,  S7  N.  T.  425.    Cy.  Tower 

amalgamating  act  that  does  not  ez-  Manuf.  d>a  Go.  v,  Ullmao    89  BL 

pressly  refer  to  this  present  provision,  244. 

and  expressly  restrict  the  operation  ^  Ghici^  ^cc  R.  Ga  v,  Moffitt^  76 

thereof.      "The   Railways    Glauses  111.  624;  Zimmer  v.  State,  80  Ark. 

Act  of  1868/'  26  &  27  Vic.  ch.  92,  677;   Tennessee  v.  Whitworth,  117 

gS6.  U.  a  147;  Peoria &e. Ry.  Go.  o. Goal 

I  Indianapolis  Sec  R.  Co.  v.  Jones,  Valley  Mining  Go.,  08  lU.  489. 

89  Ind.  466;  Montgomery  &o.  R  Go.  » New  Jersey  ^ta  R.  Gou  v.  8lrait» 

V.  Boring,  61  Qa.  682 ;  Thompeon  v.  86  N.  J.  L.  828. 
Abbotl^  61  Mo.  176. 
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UtralHed  tb  rdlitiqaish  'thefr  lien  and  accept  in  lien  ihereof  the 
perBODfll  liability  of  tbe  new  company,  corporate  crediton 
tm¥^  no  standing  in  court  to  object  to  the  consolidation  of 
the  debtor  company  with  other  corporations.^  It  would  seem, 
bowet^r,  that  When  the  consolidation  evidently  imperils  tllie 
eeewity  off  corporate  creditoiiB,  and  no  provision  is  made  for 
the  payment  of  the  debts  of  the  original  companies,  the  cred- 
itors may  prevent  tlie  consolidation,  at  least  nntil  their  rigbts 
havB  been  secured.*  As  the  new  company  succeeds  to  the 
Tigb^  as  well  as  the  debts  of  the  old,,  it  has  power  to  compro- 
mise and  ^settle  claims  against  them.'  The  directors  of  the 
inew  oomfMiny  may  discharge  debts  of  the  old,  without  special 
authorisation  of  their  shareholders.^  The  new  company  can 
tiot  deny  the  validity  of  the  bonds  of  the  old  company  put  in 
oirculatioh  by  the  new.* 


§  849.  Mortgage  debts  anl  IfeftS.— Liens  cfreated  by 
oondtituent  companies  are  superior  to  those  of  the  same  ofans 
created  by  the  consolidated  corporation.*  Eltprees  lienis,  how- 
ever, merely  follow  the  property  coming  into  the  hands  of  the 
oonsolidated  oompaay;^  and  all  sabsieting  liens  on  the  ac- 
quired property  remain  unimpaired.'    The  consolidated  com* 

1  Powett  V.  North  Misaonri  ftc  B.  Paoiflc  &  Co.,  (U.  &  CCS.  D.  of 

Cto., 42 Mo. 68; lore lianc)»eBter&c  N.  T.  1888)  13  Am.  &  Eog.  RCas. 

AflBoa.  L.  R  9  Eq.  648;  Jnre  India  874;  Hazard  v.  Vermont  dee.  B.  Oo., 

Ac  AsBorance  Ck>.,  L.  R  7  Ch.  651 ;  17  Fed.  Bep.  758. 

Griffith's  Case,  Ia  B.  6  Ob.  874;  In  ^  Powell  v.  North  Minonri  B  Co.. 

re  Family  Endowment  Soc.,  L.  B  5  42  Mo.  68.    Thus,  of  ooarse,  a  mori- 

Ctu  118.  gage  lien  may  be  enforced  against 

3  Booth  t;.  Bruce,  88  N.  T.  189 ;  a  a  property  covered  by  it,  after  the  oon- 
86  Am.  Dec.  872;  Barclay  v.  Quick-  solidation.  Eaton  &a  B  Co.  v,  Hunt» 
•fiver  Mining  Go.,  9  Abb.  Pr.  N.  S.  20  Ind.  457;  Bacine  ^^  B  Co.  Vk 
SS8.  Cf.  Kelly  v.  Maripofla  Ac  Go.,  Farmers*  Loan  ft  Trust  Co.,  49  HI. 
4  Hun,  682.  881;  a  a  95  Am.  Dec.  695.    Like- 

**  Paine  v.  Lake  Brie  &o,  B  Co.,  81  wise,  a  maritime  lien  on  a  vessel  re* 

Ind.  288.  mains  after  the  consolidation  of  the 

4  Shaw  V,  Norfolk  County  B  Co.,  corporation  owning  the  vessel.  The 
15  Gray,  407.  Key  City,  14  WaU.  658. 

^  Eaton  ftc  B  Co.  V.  Hunt,  20  Ind.  ^Butten  v.  Union  Paoiflc  By.  Oa^ 

467.  17  Fed.  Bep.  480;  The  Key  City,  14 

•Shaokleford  V.  Mississippi  Central  Wall.  658;  North  Carolina  B.  Ca  v. 

&  Co.,  50  Miss.  159;  Bitter  v.  Union  Drew,  8  Woods,  691 ;  Mississippi  Val- 
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pany  is  not  a  purchaser  without  notice  with  respeot  to  the 
property  derived  from  the  original  companies.^  But  while  the 
consolidated  company  receives  the  assets  of  the  old  with  notice 
and  therefore  takes  them  cum  onere,  yet  a  purchaser  from  it 
may  occupy,  in  respect  of  them,  the  status  of  a  bona  fide  pur- 
chaser without  notice,  so  as  to  hold  them  free  from  liability 
for  the  debts  of  the  original  company.*  Though,  of  course, 
where  one  company  purchases  the  assets  of  another  for  value 
in  good  faith,  it  does  not  take  them  in  trust  to  pay  the  Aeois 
of  the  other.'  A  consolidated  company  can  not  plead  ignorance 
of  liens  upon  property  it  acquires  by  consolidation,  although 
dormant  and  unrecorded.^  So  too,  a  consolidated  corporation 
is  chargeable  with  notice  of  a  contract  for  the  sale  of  land, 
made  by  one  of  the  companies  forming  the  consolidation  and 
entered  upon  its  corporate  books,  and  does  not  occupy  the 
position  of  an  innocent  purchaser  in  good  faith  and  without 
notice.^  A  corollary  of  the  rule  of  fastening  the  debts  of  the 
old  companies  upon  the  new  is  that  where  the  indebtedness 
of  an  old  company  has  not  ripened  into  a  lien,  the  effect  of 
consolidation  with  another  is  to  release  the  former  of  all  in- 
debtedness  where  the  latter  becomes  the  proprietor  of  the 
property  and  franchises  of  the  former.* 

§  360.  Contractaal  obligations. —  A  person  performing 
labor  under  a  contract  with  one  of  the  old  companies  may 
maintain  an  action  against  the  new  company  to  recover  what- 
ever sum  was  due  him  upon  his  contract.^    But  under  a  con* 

ley  Co.  V,  Chicago  &c,  R.  Co.,  58  848;  McAlpinei;.  Union  Pacific  ^:r* 

Miss.  896;  8.  O.  88  Am.  Rep.  848.  Co.,  28  Fed.  Bep.  168. 

1  The  Key  City.  14  Wall.  658;  North  ftMcAlpine  v.  Union  Padfio  Bj. 

Carolina  B.  Co.  v.  Drew,  8  Woods,  Co.,  28  Fed.  Bep.  168. 

691;  Mississippi  Valley  R.  Co.  v.  Chi-  «Bruffett  v.  Great  W.  B.  Ox,  25 

cago  &c.  R.  Ca,  58  Miss.  896;  s.  a  Bl.  858. 

88  Am.  Rep.  848.    Cf.  Whipple  r.  '  Western  U.  R.  Co.  «.  Smitii,  75 

Union  Paoiflo  Ry.  Co.,  28  Kan.  474.  II].  496;  Philadelphia  Ac  v.  Howard, 

s  McMahon   v,  Morrison,  16  Ind.  18  How.  807.    Espedally  where  the 

172.  articles  of  consolidation  of  two  rail- 

s  Powell  V,  North  Missouri  R.  Co.,  way  companies  provided  that  the 

42  Mo.  68.  new  company  should  assume  th« 

^The  Key  City,  14  Wall.  658;  Mis-  dehts  and  liabilities  of  the  old  com* 

sissippi  Valley  Co.  v,  Chicago  Sec.  R.  panies,  and  should  assume  and  carry 

Co.,  58  Miss.  896;  s.  c.  88  Am.  Rep.  out  all  their  unexecuted  oontracta^ 
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tract  made  by  a  railroad  company  to  haul  the  card  of  a  car 
company  over  its  road,  a  new  company  by  the  same  name 
formed  by  consolidation  with  other  companies  *is  not  boand  to 
haul  such  cars  except  over  the  road  of  the  old  company  and  is 
not  bound  to  do  so  over  the  new  lines.'  And  a  railroad  whose 
stock  is  mostly  owned  by  another  company,  but  whose  exist- 
ence is  still  preserved  and  which  is  operated  by  its  own  board 
of  directors,  is  in  no  legal  sense  controlled  by  the  company 
owning  its  stock  so  as  to  make  an  agreement  by  the  latter 
company  to  haul  oars  over  its  road  apply  to  hauling  them  over 
Xhe  subordinate  road.^  So  too  a  provision  in  a  contract  of 
purchase  of  the  property  and  franchises  of  one  company  by 
anottier,  that  all  existing  contracts  for  certain  privileges  "shall 
be  respected  and  maintained  at  rates  not  exceeding  the  pres- 
ent rates,"  was  held  not  to  be  perpetual  as  to  those  contracts, 
but  merely  as  binding  the  purchaser  to  respect  them  during 
what  remained  of  their  unexpired  term.'  The  obligation,  how- 
ever, of  one  of  the  original  companies  to  restore  a  stream,  the 
usefulness  of  which  had  been  impaired  by  its  works,  devolves 
upon  the  consolidated  company.^ 

§  861.  Status  of  holders  of  the  old  stock.— Although  it  is 
said  that  if  the  consolidation  be  lawfully  effected,  the  share- 
holders of  the  constituent  companies  become  shareholders  of  the 
new,^  still  it  is  probably  more  near  the  fact  that  the  holders  of 
stock  in  the  original  companies  do  not  become  ipso  facto  stock- 
holders in  the  consolidated  company,  but  only  have  the  right 
to  become  so  by  surrendering  their  ol^  shares.*  Moreover  a 
member  can  not  be  compelled  to  accept  the  stock  of  another 
company  for  his  interest,  a  consolidation  of  the  two  having 


and  the  act  of  the  legislature,  rati- 
fying and  confirming  the  consolida- 
tion, saved  the  rights  and  remedies 
of  creditors. 

1  Pullman  Car  Co.  v.  Missouri  Pac. 
Ry.  Co.,  (1885)  115  U.  S.  505,  affirm- 
ing s.  G.  11  Fed.  Bep.  684. 

s  Pullman  Car  Co.  v.  Missouri  Pac. 
By.  Co.,  (1885)  115  U.  S.  606,  affirm- 
ing &  a  11  Fed.  Rep.  684. 

«  Hurt  t;.  TerriU,  (1887)  88  Va.  167. 


*  Chicago  &c.  R.  Qo.  v.  Moffitt,  75 
111.  524. 

^Ridgway  Township  v.  Griswold, 
1  MoCrary,  161. 

•Wood's  Ry.  Law,  1686,  citing 
Philadelphia  &a  R.  Ca  v.  Catawissa 
R.  Co.,  50  Pa.  8t.  20;  McCray  v. 
Junction  R.  Co.,  0  Ind.  868.  But  see 
Cork  &c.  Ry.  (>>.  v.  Paterson,  18 
Cyom.  B.  414;  *' Consolidation  of 
Corporations,"  by  S.  D.  Thompson, 
(1800)  81  Cent.  L.  J.  4. 
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been  made,^  tboogfa  lie  may  not  be^able  to  prevent  the  consoli- 
jdation.^  In  England  agreements  or  fnro visions  respecting  the 
transfer  of  the'baslneBs  of  one  company  to  another,  commonly 
provide  for  the  shareholders  in  the  transferrer  company  ex- 
changing dieir  shares  in  that  company  for  shares  of  tbe  same 
number  or  valoe  in  the  company  to  which  the  transfer  is  ef- 
fected. Bat  it  is  well  settled  that  as  to  such  a  transaction  as 
this,  a  majority  of  shareholders  can  not  bind  a  minorifiy  to  take 
shares  in  the  transferee  company.  Ko  individual  shareholder 
in  the  one  can  become  a  shareholder  in  the  other  biit  by  his 
own  free  will  and  his  own  express  assent.'  The  statement  of  the 
same  doctrine  in  this  country  is,  that  in  conferring  authority  to 
consolidate  corporations  the  legislature  never  intended  to  com- 
pel a  dissenting  stockholder  to  transfer  his  interest  because  a 
majority  of  the  stockholders  consented  to  the  consolidation. 
Such  legislation  would  impair  the  obligation  of  contracts  and 
therefore  be  invalid;  consequently  there  is  no  power  to  force  a 
stockholder  of  the  old  corporation  to  join  the  new  corporation 
and  to  receive  stock  in  it  on  the  surrender  of  his  stock  in  the 
old  company.^  Where  a  consolidation  was  made  on  the  basis 
of  equality  between  the  shares  of  the  two  corporations,  jdaint- 
iffs  held  bonds,  issued  by  one  of  the  coiiporations,  convertible 
into  its  stock  on  completion  of  its  road;  and  it  was  held  that 
t  hey  were  entitled  to  demand  stock  in  the  new  corporation,  as 
tor  the  purposes  of  this  contract  the  old  corporation  continued 
under  the  new  name.*  And  it  has  also  been  held  that  a  statate 
authorizing  three-fifths  of  the  stockholders  of  two  gas  light 
companies  to  effect  a  c'onsolidation,  did  not  authorize  them  to 
place  stock  of  non-participating  stockholders  on  a  footing  in- 
ferior to  their  own,  or  to  transfer  their  rights  to  third  persons 
without  their  consent.* 

1  Frothingham  v,  Barney,  18  Hun,  89;  (Gardner  i;.  Hamilton,  S8  N.  Y. 
806.  431. 

2  McVicker  v.  Rose,  (1869)  55  Barb.  ^Day  v.  Woroester,  N.  &  K.  B. 
247.  Co.,  (Maes.  1890)  28  N.  £L  Bep.  7S4; 

3  Lob'  Case,  13  W.  B.  888;  Bigg's  foUowing  John  Hanoock  &c.  Co.  vk 
Case,  3  H.  A;  M.  657 ;  Martin's  Case,  2  Worcester  &G.  B.  Co.,  (1889)  li9 
H.  &  M.  099;  Ex  parte  Bagshaw,  L«  Mass.  214. 

B.  4  £q.  841 ;  In  re  London  &c.  Bank,       *  Fee  v.  New  Orleans  Qaa  Light 
15  W.  B.  1057.  Company,  85  La.  Ann.  418. 

^aearwater  4;.  Meredith,  1  WaU. 
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§  852»  Exdiange  of  new  stock  for  old. — "When  two  cor- 
poFAticms  are  consolidated,  no  doubt,  for  most  purposes,  they 
cease  to  exist;  and  the  new  corporation  is  a  distinct  person  in 
the  eye  of  the  law,  although  it  is  their  ^  legal  successor.^  ^ 
Sut  60  far  as  the  legislature  sees  fit,  it  may  direct  that  the 
new  corporation  shall  be  regarded  as  the  same  with  ope,  or 
even  alternately  as  the  same  with  each,  of  the  old  ones ;  or, 
more  explicitly,  that,  although  the  new  corporation  is  a  new 
person,  for  the  acquisition  of  new  rights  or  the  making  of  new 
contracts,  the  old  corporations  shall  not  be  altogether  ended, 
hut  shall  continue  under  the  new  name,  so  far  as  to  preserve 
all  their  existing  dbligations  unchanged.'  If  that  is  made  a 
condition  of  the  consolidation,  the  consolidating  companies 
remain  in  existence  to  that  extent.  And  it  is  immaterial 
whether  the  statute  expressly  so  provides  or  whether  it  be 
necessarily  hnplied.  In  a  recent  case  in  point  it  was  said: 
'^  There  is  no  greater  legal  diiBculty  in  continuing  the  liability 
upon  a  contract  to  exchange  stock  for  the  bonds  than  there 
is  for  continuing  it  upon  one  to  pay  money  for  them.  In 
neither  case  does  the  legislature  say,  in  terms,  that  the  old 
corporation  shall  be  taken  to  remain  in  existence  for  this  pur- 
pose ;  but,  if  it  requires  the  end,  it  implies  the  means.  Quando 
iUiguid  mandator,  mandattsr  et  amne  per  quod  pervenitur  ad 
iUud,^^  *  Therefore,  where  a  statute  consolidating  two  cor- 
porations provided  that  the  new  corporation  should  be  sub- 
ject to  all  the  duties,  restrictions,  obligations,  debts,  and  lia- 
bilities to  which,  at  the  time  of  the  union,  either  of  said 
corporations  is  subject,  and  that  all  claims  and  contracts 
against  either  corporation  may  be  enforced  by  suit  or  ac- 
tion against  the  new  corporation;  and  the  consolidation  was 
made  on  the  basis  of  equality  between  the  shares  of  the  two 
corporations;  the  plaintiffs  who  held  bonds,  issued  by  one  of 
the  corporations,  convertible  into  its  stock  on  completion  of 

1  Graham  i\  BaUroad  Ca,  118  U.  <  Broughton  v.  Pensacola,  98  U.  S. 

S.  161,  180 ;  Day  v.  Worcester  &c  R  266,  269,  270;  Bank  v.  Harris,  118 

Ck>.,  (1890)  7  Ry.  &  Corp.  L.  J.  447.  Mass.  147,  151 ;  Coffey  v.  Bank,  46 

'Compton  v.  Railway  Co.,  45  Ohio  Mo.   140,  143;  Board  v.  Gas  Light 

St.  592,  618;  Day  v.  Worcester  &c.  Co.,  40  La.  Ann.  882;  Day  v,  Wor> 

R.  Co.,  (Mass.  1890}  7  Ry.  &  0>rp.  cester   &c.  R   Co.,   (Mass.   1890)  7 

L.  J.  447.  Ry.  A  Corp.  L.  J.  447. 
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its  road,  were  entitled  to  demand  stock  in  the  new  corpora- 
tion, as  for  the  purposes  of  this  contract  the  old  corporation 
continued  under  the  new  name.^  This  fairly  extends  a  former 
holding  that,  whether  or  not  the  plaintiff  was  entitled  to  de- 
mand stock  in  the  new  corporation,  he  was  entitled  to  hold  the 
new  corporation  to  its  predecessor's  contract,  and  on  refusal 
to  deliver  stock  either  in  the  new  or  old  corporation,  on  de* 
mand,  plaintiff  could  recover  from  the  new  corporation  the 
damages  provided  for.' 

i-Day  V,  Worcester   &o.  B.  Co.,  one  railroad,  which  has  issued  bonds 

(BCass.  1890)  7  Ry.  &  Corp.  L.  J.  447;  like  the  present,  to  buy  the  fran- 

John  Hancock  Ins.  Co.  v,  Worcester  chises,  property  and  stock  of  another, 

&0.  R.  Co.,  149  Mass.  214.  and  to  issue  new  stock  of  its  own  to 

*  John  Hancock  Ins.  Co.  v»  Wor-  an  equal  amount,  with  an  ezpreas 
cester  &c.  R.  Co.,  (1889)  149  Mass.  proviso  that  the  identity  of  the  pur^ 
214.  In  Day  v.  Worcester  &o.  R.  chasing  road  shall  remain  un- 
Co.,  (Mass.  1890)  7  Ry.  &  Corp.  L.  changed,  and  thereupon  the  purchase 
J.  447,  the  court  said :  The  argu-  is  made,  we  conceive  that  there  can 
ment  for  the  defendants  tacitly  as-  be  no  doubt  that  the  purchasing 
Bumes  that  the  Nashua  &  Rochester  road  is  still  bound  to  deliver  stock 
Railroad  Company  has  ceased  to  for  bonds,  as  before.  If  the  bond- 
exist,  to  all  intents  and  purposes,  holder  could  not  complain  of  the  in- 
and  concludes  that  therefore  there  creasedissue,  Pratt  t;.  Telephone  Co. , 
is  no  longer  an  obligation  to  deliver  141  Mass.  225,  it  is  very  certain  that 
stock  for  the  bonds — a  conclusion  the  company  could  not,  and  least  of 
which  would  follow  by  the  premise  all  on  the  ground  that  it  was  no 
which  we  have  conceded.  But  the  longer  the  same  company.  Banking 
very  point  decided  in  the  case  of  Co.  v.  (Georgia,  92  U.  8.  665.  See 
John  Hancock  Insurance  Company  New  Bedford  R.  Co.  t;.  Old  Colony 
was  that,  by  the  true  construction  R.  Ck).,  120  Mass.  897.  400.  lo  the 
of  the  consolidating  act,  the  Nashua  case  suppooed,  the  identity  of  the 
&  Rochester  Railroad  Company  has  purchasing  road  remains  unchanged 
not  ceased  to  exist,  but  that  for  the  for  all  purposes.  But  the  law  is 
present  purposes  the  defendant  is  equally  familiar  with  the  preeerva- 
that  company,  with  a  different  name,  tion  of  identity  for  a  particular  pur- 
Assuming,  for  the  moment,  that  pose  when  in  other  respects  it  is 
this  construction  is  correct,  there  changed.  More  than  that,  it  is  fa- 
can  be  no  question  of  the  power  of  miliar  with  an  identification  of 
the  legislature  to  authorise  a  con-  natural  persons,  which,  of  course,  is 
solidation  upon  those  terms.  A  wholly  feigned,  for  the  preservation 
change  of  name,  an  acquisition  of  and  transmission  of  rights  and  du- 
new  property  and  rights,  or  both  to-  ties.  The  "heir  is  the  same  person 
gether,  do  not  necessarily  make  a  as  his  ancestor."  Gates  v.  Frith, 
change  of  person.  To  add  another  Hob.  180 ;  Bain  v.  Cooper,  1  DowL 
illustration  to  those  suggested  for-  (N.  S.)ll,  14.  Executors  "represent 
merly :    If  the  legislature  authorizes  the  person  of  the  testator."    St  9 
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§  363.  Consent  of  shareholders. —  The  general  rule  is  that 
the  consent  of  every  stockholder  is  necessary  for  consolida- 

Edw.  m.  St  1,  0.  8;  Co.  Utt  g  887;  &  Nashua  Railroad  before  it  was 
Goghil  IX  Feelove,  8  Mod.  826 ;  Bain  built,  by  authority  of  statute.  The 
V.  Cooper,  1  Dowl.  N.  8. 180.  Admin-  statute  which  authorized  the  issue 
istrators  '*  represent  the  estate  **  of  of  these  bonds,  and  required  them 
their  intestate.  North  v.  Butts,  2  to  be  convertible  into  stock,  also  re- 
Dyer,  189&,  140a.  Even  assigns  got  quired  the  Worcester  &  Nashua 
the  benefit  of  a  warranty  to  which  Railroad  to  guaranty  them,  and  it 
they  were  not  parties,  by  an  attenu-  did  so.  It  paid  the  interest  upon  them 
ated  form  of  the  same  notion.  Nor-  directly  to  the  bondholders,  and  its 
cross  V,  James,  140  Mass.  188,  189.  lease  was  changed  so  as  to  require  it 
Similar  illustrations  are  referred  to  in  to  do  so.  Afterwards  it  brought  about 
CoDipton  V,  Railway  Co.,  45  Ohio  St.  an  exchange  of  the  original  bonds 
591,  616.  To  our  mind  the  only  really  for  others,  at  a  lower  rate  of  inter- 
debatable  point  is  not  what  the  legis-  est,  but  otherwise  like  the  old  ones, 
latures  of  New  Hampshire  and  Mas-  and  mortgaged  its  road  as  additional 
sachusetts  could  do  as  against  the  security  for  them.  In  1875  the  Wor- 
coDSolidating  companies,  but  what  cester  &  Nashua  Railroad  was  au- 
they  did  in  fact ;  that  is,  what  is  the  thorized  to  purchase  the  bonds  and 
true  construction  of  the  words  of  stock  of  the  obligor,  providing  for 
the  New  Hampshire  statute  of  1888,  the  continued  exchange  of  stock  for 
c.  289,  and  of  our  statute  of  1888,  bonds  on  presentation.  Finally  the 
c  129 ;  Railroad  Co.  v,  Ceorgia,  98  U.  last  step  was  taken  of  authorizing  a 
S.  859,  862 :  Banking  Co.  v.  G(eorgia,  consolidation  on  terms  of  perfect 
92  U.  S.  665,  670.  Upon  that  point  equality,  which  was  carried  out. 
we  always  have  recognized  that  dif-  Under  the  existing  relations  of  the 
ferent  minds  might  form  different  companies  it  was  little  more  than  a 
opinions.  To  justify  our  own  it  is  formal  act.  In  view  of  the  fact  that 
unneoesary  to  repeat  the  very  sweep-  every  step  taken  was  in  pursuance 
ing  language  of  the  statute,  which  of  special  legislation,  it  is  not  to  be 
seems  to  be  as  broad  as  could  have  believed  that  the  most  important 
been  used  had  the  legislatures  had  obligations  which  there  were  out- 
this  particular  obligation  in  mind,  standing  were  forgotten,  or  were  not 
The  question  is  not  whether  words,  contemplated.  It  is  probable  that 
on  their  face  insufficient,  should  be  this  particular  feature  of  them, 
stretched  by  construction  to  em-  which  has  been  protected  in  1875, 
brace  the  obligation  in  the  bonds,  was  before  the  mind  of  the  legin- 
It  is  whether  the  words  "  all  the  ob-  lature.  The  effect  of  consolidation  — 
ligations,  debts  and  liabilities,"  ''all  if,  as  we  must  assume,  the  terms  pre- 
claims  and  contracts,"  etc.,  shall  be  scribed  and  assented  to  were  just  — 
cut  down  upon  some  extrinsic  rea-  was  simply  to  bring  together  two 
son.  We  find  no  such  reason.  On  groups  of  shares  of  equal  value, 
the  contrary,  every  extrinsic  fact  is  Justice  to  the  bondholders  forbade 
in  favor  of  giving  its  natural  mean-  allowing  the  Nashua  &  Rochester 
ing  to  the  laboriously  oomprehensive .  Railroad  to  extinguish  itself  to  their 
language  of  the  acts.  The  road  of  detriment.  No  injustice  was  done 
the  obligor  was  let  to  the  Worcester  to  stockholders   by   continuing  its 
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tion,  and  those  who  dissent  can  not  be  compelled  to  astent.^ 
For  shar^oldera  can  not  be  forced  into  relations  with  new 
corporations  without  their  consent.'  Having  embarked  their 
money  in  one  venture,  they  can  not  be  compelled,  against 
their  will,  to  transfer  it  to  a  larger  or  wider  venture;  and  ao> 
cordingly,  in  the  absence  of  a  governing  statute  operative  at 
the  time  of  the  subscription,  a  consolidation  must,  in  order  to 
be  valid,  be  by  the  unanimous  consent  of  the  shareholders  of 
both  companies.^  Those  who,  in  such  a  matter  as  this,  act 
without  the  acquiescence  of  all  the  stockholders,  do  so  at  their 
peril,  and  must  take  the  consequences,  if  their  act  be  undone 
at  the  instance  of  dissentient  stockholders.^  Thns  where  two 
companies  amalgamated  and  the  shareholders  in  each  received 
shares  in  the  amalgamated  company,  but  by  reason  of  the 
opposition  of  some  of  the  shareholders  the  original  companies 
remained  in  existence ;  it  was  held  that  those  who  consented 
and  received  stock  in  the  new  company  were  still  liable  on 
the  debts  of  the  original  companies.'  Though  shareholders 
can  not  be  forced  into  a  new  corporation  without  their  con- 
sent, statutes  in  force  at  the  time  of  their  subscription  which 
authorize  consolidation,  are  regarded  as  entering  into  and 

existence  under  the  altered  name.  B.  Co.,  6  Ohio  St  119;  Blatchford  n. 

We  must  decide  a  second  time^  that  Boss^  64  Barb.  45;  &  a  5  Abfaw  Pr» 

for  the  purpose  of  continuing  the  (K.   S.)    434;    87    How.    Fr.    100; 

oUigation  of:  these  bonds  in  exist-  MoVioker  v.    Boss,   66  Barb^  347; 

enoe  according  to  their  tenor»  the  McCray  v.  Junction  R,  Co.,  9  Ind. 

defendant  is  the  Nashua  ftBochester  868;  minois  &c.  B.  Ckx  v.  Cook,  2» 

Baiiroad  Company.  IlL  887 ;  Mowrey  v.  Indianapolis  Ac 

^Hamilton  Oo^  v.  Hobart,  2  Gray,  R  Co.,  4 Bisa  78;  Natlwn  v.  Tomp- 

648:;  Gardner  t^  HamUton  Co.,  88  kins,  8d  Ala.  488;  Indianapolis  &e, 

N.  T^  481;  Mowrey  v.  Indianapolia  B.  Ca  v.  Taylor,  66  Tex.  06, 117; 

&o.  B.  Co.,  4  Biss.  78;  Blatchford  i\  HamUton  Mutual  Ins.  Co.  v.  Hobart, 

Boss,  5  Abb.  Pr.  N.  a  441;  &  a  64  I^Gray,  648:  aearwaterv.  Meredith. 

Bark  43;   Chapman  v.  Mad  Biver  1  Wall.  (U.  S.)  36,  89. 

&0.  B.  Ca,  6  Ohio  St  110;  In  re  ^Dfills  v.  Central  B.  Co.,  41  N.  J. 

Empire  Assur.  Co.,  L.  B.  4  Eq,  841.  £q.  1, 18;  Canada  Southern  By.  Co. 

3  Blatchford  v.  Boss,  64  Barb.  41 ;  v.  Gebhaid,  100  U.  a  637;  Middle- 

Hartford  &c  B.  Co.  v.  Crosswell,  6  town  v.  Boston  Ac  &  Co.,  68  Conn. 

Hill,  888;  Frothingham  v.  Barney,  6  861;  Gates  v.  Boston  fto.  B.  Co.,  58 

Hun,  366.  Conn,  888.- 

'Fisher  v.  EvaBSTOle  &c  B.  Ca,  ^E»  parte  Naah,  36  L.  T.  N.  a 

7  Ind.  407;  Kean  v.  JohnsoOr 0 N.  J.  680. 
B).  40tl;  Chapman/  v.  Mad  Biven &c 


being  a  part  of  their  sabscriptioii  Qontracte,^  And  under 
statutes  of  thia  character  purobasers  of  stock  are  presumed 
to  haye  bought  it  in  contemplation  of  a  possible  transfer  of 
the  property  by  a  majority  vote  of  the  stockholders.*  With- 
out legislative  reservation  to  that  effect,  amendments  to  char- 
ters or  articles  of  association,  authorizing  either  oonsolidatioDs 
or  subdivisions^  do  not  bind  dissenting  shareholders.'  The 
court  of  highest  authority  has  said  that  in  conferring  the 
authority  to  consolidate,  the  legislature  never  intended  to 
compel  a  dissenting  stockholder  to  transfer  his  interest  because 
a  majority  of  the  stockholders  consented  to  the  consolidation ; 
and  that  even  if  the  legislature  had  manifested  an  obvious 
purpose  to  do  so,  the  act  would  have  been  illegal,  for  it  would 
have  impaired  the  obligation  of  a  contract.^  A  clause  in  the 
obarter  that  the  company,  "  in  matters  not  expressed  in  the 
charter,  shall  have  the  rights  and  privileges  granted  to  the  most 

1  Sparrow  v.  Evansvine  &o,  R.  Co.,  Air  Line,  85  Mich.  247;  New  Jersey 

7  Ind.  366;  Bish  v.  Johnson,  21  Ind,  &c.  R.  Co.  v.  Strait,  85  Ni  J.  Ia  82S; 

26%  Bishop  Vs  Brainerd,  28  Conn.  Carlyle  v.  Terre  Haute  &c.  R.  Co.,  6 

280;  Nug0Qtt7.  Supervisors,  19  WaU.  Ind.  816;  McCrary  v.  Junction  B. 

241, 248»    Of,  Cork  &c.  R.  Co.  v.  Pat-  Co.,  9  Ind.  858 ;  Booe  v.  Junction  R. 

terson,  87Eng.  L.  &  Eq.  898;  Nixon  Co.,  10  Ind.  98;  Shelbyville  Turnp. 

ff.  Brownlow,  8   Hurl.  &  N.  666;  Co.  v.  Barnes,  42  Ind,  406.    See  also 

BCsBsfield  &0.  K  Ca  v.  Bkowuv  26  I^uman  v.  Lebanon  Valley  R.  Ca» 

Ohio  St  228.  80  Pa.   St.  42^;  Clinch  t;.  Financial 

'Bates  County   v.    Winters,    112  Co.,  L.  R.  4  Ch.  117 ;  Dongan's  Case, 

U.  S.  825;  Nugent  v.  Supervisors,  19  L.  R.  8  Ch.  540;  Thomas  v.  Railroad 

WaU.   241;   Woodruff  v.  Erie   Ry.  Co.,  161  U.  S.  71;  East  Angliao  B. 

Co.,  06  N.  T.  600;  Troy  Ao.  IL  Co^  Co.  v.  Eastern  Counties  R.  Ca,.  11 

V.  Boston  Ac.  R.  Co.,  86  N.  Y.  107;  C.  R  775;  Eastern  Counties  R.  Ca  tv 

Abbott  V.  Johnstown  &c  R,  Co.,  80  Hawkes,  5  H.  L.  Cas.  881 ;  Abbott  v, 

N.  Y.  27;  &  a  86  Am,  Rep.  572;  Johnstown  &c.  R.  Co.,  80  N.  Y.  27; 

Middletown  v.  Boston  &c  R  Co.,  58  Mc(}regor  v.  Deal  &c   R.  Co.,  18 

Coim.  801;  Oates  v,  Boston  &c.  R»  Ad.  &  El.  (N.  S.)  618;  s.  a  23  U  J;^ 

Ca»  58  Conn.  83S,  where  the  reqiiisits  Q^  B.  69;Kean  v*  Johnson,  9  N.  J.  . 

majority  was  three- fourths;  Bish  v,  Eq.  401;  Troy  &a  R.  Co.  v,  Boston  ; 

Johnston,  21  Ind.  200;  Sparrow  v.  &c.  R.  Co.,  86  N.  Y.  117;  Middle- 

B^ansville  &a  R.  CO.,  7  Ind.  869;  town  v.  Boston  &c.  R.  Co.,  58  Conn. 

Niantic  Savings  Bank  v.  Town  of  851. 

Douglas,  5  Bradw.  570;  Simpson  v.  <  Clearwater  v,  Meredith,  1  WaU. 

DMisony  10  Hare,  51,  66;  25,  80;  Knoxville  v.  Knoxville  Sso. 

SBenrcev.  Madison  &Q.  R.  Co. ^21  R.  Co.,    1^    Fed.    Rep.    758.      QT. 

How.  441 ;  Mowrey  v.  Cincinnati  R.  March  v.  Eastern  R.  Co.,  48  N.  H.. 

Co..  4  Bias.  83;  Clearwater  v.  Mere'  515;  s.  a  4Q  N.  H.  548*;  s.  a  77  Am. 

dith,.  1  WaU.  25;  Tuttle  v.  Michigan  Dec.  782. 
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favored  turnpike  companies,''  will  not  be  construed  as  confer- 
ring or  implying  power  to  compel  a  stockholder  to  consent 
that  the  corporation  of  which  he  is  a  member  shall  be  united 
with  another.^ 

§  354.  Consent  a  question  of  fact. —  To  bind  a  shareholder 
in  one  company  as  a  shareholder  in  another  with  which  the 
first  has  been  amalgamated,  it  is  a  question  of  fact  to  show 
that  he  agreed  to  become  a  member  of  that  particular  com- 
pany.' A  policy  holder  cannot  be  said  to  have  novated  with  ' 
an  insurance  company  to  which  the  company  originally  grant- 
ing his  policy  has  transferred  its  business,  unless  it  can  be 
proved  that  he  intended  to  stand  to  the  new  company  in  the 
same  position  that  he  previously  stood  in  to  the  old.  The 
payment  of  premiums  to  the  new  company,  and  the  fact  that 
the  name  of  the  new  company  appears  upon  the  headings  of 
the  receipts,  are  not  of  themselves  sufficient  evidence  of  such 
intention.'  A  banking  company  was  empowered  to  act  or 
unite  with,  buy  up  or  absorb,  any  other  company  carrying  on 
any  business  included  among  the  objects  of  the  company. 
The  directors  determined  to  amalgamate  with  a  bank  and 
to  wind  up  voluntarily.  The  agreement  was  confirmed  at  a 
general  meeting  of  the  stockholders.  The  amalganiation  took 
place  and  the  bank  afterward  was  wound  up.  A  shareholder 
in  the  first  company,  who  had  not  consented  to  the  amalga- 
mation, was  placed  upon  the  list  of  contributories  on  the 
ground  that  be  was  a  shareholder  in  the  amalgamated  com- 
panies. But  his  name  was  ordered  removed  from  the  list  on 
the  ground,  first,  that  the  power  given  to  the  directors  did 
not  extend  to  the  absorption  of  the  company  itself;  that  there 
was  no  amalgamation  in  the  proper  sense  of  that  term ;  that 
the  old  company  bad  been  wound  up;  th^t  the  shareholder 
was  not  bound  by  the  votes  of  the  majority  of  shareholders, 
and  therefore  had  done  nothing  to  connect  himself  with  the 
new  company.* 

1  Botts  V.  Simpfionyille  &o.  Turn-    841;  Challes'  Case,  L.  R.  6  Ch.  iM6; 
pike  Ck).,  (Ky.  1889)  10  S.  W.  Rep.    Alabaster's  Case,  L.  B.  7  Eq.  273. 
184.  >  Blundeirs  Case,  17  Sol.  J.  ft  Sep. 

s  Ex  parte  Bagsbaw,  L.  R.  4  Eq.    87. 

*  Drew's  Case,  16  L.  T.  N.  a  «57. 
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§355.  Payment  for  dissenting  stock. —  Statutes  exist  in 
some  of  the  States,  providing  for  the  appraisement  and  pur- 
chase of  the  shares  of  the  dissenting  minority;  and  where 
these  statutes  are  in  existence  and  operative  at  the  date  of 
the  contract  of  subscription,  that  course  is  to  be  taken.^  The 
New  York  "Business  Corporation  Law*'  of  1890  provides  that 
if  any  stockholder,  not  voting  in  favor  of  such  agreement  to 
consolidate,  shall  at  such  meeting,  or  within  twenty  days  there- 
after, object  to  such  consolidation  and  demand  payment  for  his 
stock,  such  stockholder  or  such  new  corporation,  if  the  con- 
solidation takes  effect  at  any  time  thereafter,  may  at  any  time 
within  sixty  days  after  such  meeting  apply  to  the  supreme 
court  at  any  special  term  thereof  held  in  the  district  in  which 
any  county  is  located  in  which  such  new  corporation  may 
have  its  place  of  business,  upon  at  least  eight  days'  notice  to 
the  new  corporation,  for  the  appointment  of  three  persons  to 
appraise  the  value  of  such  stock,  and  the  court  shall  appoint 
three  such  appraisers,  and  designate  the  time  and  place  of  their 
first  meeting,  with  such  directions  in  regard  to  their  proceed- 
ings as  shall  be  deemed  proper,  and  also  direct  the  manner  in 
which  payment  for  such  stock  shall  be  made  to  such  stockr 
holder.  The  court  may  fill  any  vacancy  in  the  board  of  ap- 
praisers occurring  by  refusal  or  neglect  to  serve  or  otherwise. 
The  appraisers  shalLmeet  at  the  time  and  place  designated, 
and  they  or  any  two  of  them,  after  being  duly  sworn  honestly 
and  faithfully  to  discharge  their  duties,  shall  estimate  and 
certify  the  value  of  such  stock  at  the  time  of  such  dissent  and 
deliver  one  copy  to  such  new  corporation,  and  another  to  such 
stockholder  if  demanded;  the  charges  and  expenses  of  the 
appraisers  shall  be  paid  by  the  new  corporation.  When  the 
new  corporation  shall  have  paid  the  amount  of  such  appraisal, 
as  directed  by  the  court,  such  stockholder  shall  cease  to  have 
any  interest  in  such  stock  and  in  the  corporate  property  of 
such  corporation,  and  such  stock  may  be  held  or  disposed  of 
by  such  new  corporation.*  The  legislature  may,  by  the  exer- 
cise of  the  right  of  eminent  domain,  grant  authority  to  corpo- 
rations having  public  duties  to  perform  to  consolidate  without 

iSee  N.  J.  Laws  1878,  p.  68,  §  2;  Laws  1884,  ch.  287«    So  in  England: 

N.  J.  Laws  1881,  p.  221,  §  8;  N.  J.  25  &  26  Vict.,  ch.  89,  §§  161,  175. 

Laws  1888,  p.  242,  §  2 ;  New  York  >  N.  Y.  Laws  1890/  ch.  567,  §  14. 
87 
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consent  of  stockholders.  As  for  example,  when  public  neces- 
sity requires  it,  the  legislature  may  grant  authority  to  consoli- 
date existing  connected  railroad  routes,  if  they  provide  a  just 
compensation  for  the  shares  of  such  stockholders  as  dissent.^ 
Such  statutes,  however,  are  strictly  construed,  and  accordingly 
it  has  been  decided  that  authority  to  condemn  for  the  purpose 
of  consolidation,  is  no  warrant  for  such  proceedings  against  a 
shareholder  dissenting  from  a  lease.^  And  so  the  majority 
can  not  force  a  dissenting  minority  into  such  an  arrangement, 
without  first  purchasing  their  shares  at  their  market  value, 
though  no  provision  is  made  for  compensation  therefor.'  The 
ground  upon  which  the  majority  can  force  the  minority  to  sell 
out,  even  for  full  value,  has  been  somewhat  criticised,  though 
probably  ineflfectuall3\*  It  is,  however,  certainly  not  within 
the  power  of  courts  of  law  or  equity  to  decree  that  the  stock 
of  shareholders  dissenting  from  a  plan  of  consolidation,  shall 
be  condemned,  appraised  and  sold,  for  the  purpose  of  quieting 
factious  opposition.'  When  a  consolidation  is  effected  wrong- 
fully, and  against  the  protest  of  a  shareholder  who  has  par- 
tially paid  up  his  shares,  the  consolidated  company  is  liable 
to  him  for  the  value  of  them.*  The  interest  of  a  dissenting 
stockholder  is  reckoned  upon  the  proportionate  share  of  his 
stock  in  the  old  company.^  When  an  unauthorized  consolida- 
tion is  annulled,  the  shareholders  of  the  consolidated  corponv 
tion  may  recover  the  amounts  paid  in  by  them.® 

1  Black  V.   Delaware  &c  Co.,  24  it  to  a  new  corporation,  to  complete 

N.  J.  Eq.  455.  the  road,  and  operate  it,  for  the  pur- 

s  Mills  V,  Central  B.  Co.,  41  N.  J.  poee  of  Becuring  their  debts.    Subee- 

Eq.  1.  quently  this  corporation  was  con- 

'  Lauman  v.   Lebanon  Valley  B.  solidated  with  another,  and  plaintiff 

Co.,  80  Pa.  St.  42,  49.  sued  to  recover  the  value  of  its  in- 

^Mowrey  v.  Illinois  &c.  R.  Co.,  4  terest  in  the   property,   as  having 

Biss.  78.  been  converted  without  its  consent. 

ft  Mills  V.  Central  R.  Co.,  41  N.  J.  It  was  decided  that  plaintiff  was 

£q.  1.  only  entitled  to  recover  its  propor- 

^  Taylor  on  Corporations,  §  636 ;  tionate  share  of  the  stock  of  the  cor- 

International  &c.  R.  Ca  v.  Bremond,  poration  to  which  the  road,  with 

68  Tex.  96.  plaintiff*s  consent,  was  transferred 

7  Plaintiff  and  other  creditors  of  after  its  purchase.    Deposit  Bank  v, 

an  insolvent  railroad  company  au-  Barrett,  (Ky.  1890)  18  S.  W.  Rep.  837. 

thorized  their   agents  to  purchase  ^  In  re  Bank  of  Hindustan,  Ia  R. 

the  road,  and  afterwards  to  transfer  16  £q.  417. 
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§  356.  Enjoining  nnanthorlzed  consolidations. —  A  dis- 
senting stockholder,  under  any  circumstances,  is  entitled  to  an 
injunction  to  restrain  an  ultra  vires  consolidation.^  A  con- 
solidation of  the  corporate  property,  not  expressly  authorized 
by  statute,  is  ultra  vireSj  and  may  be  set  aside  or  enjoined 
at  the  instance  of  a  single  dissenting  shareholder.'  This  is 
strictly  true  at  least  until  his  interest  is  purchased  or  secured.' 
Of  course,  however,  such  dissenters  may  lose  their  right  to 
object  by  acquiescence  or  laches.^  A  dissenting  stockholder 
may  maintain  a  suit  to  enjoin  the  illegal  consolidation  of  the 
corporation  of  which  he  is  a  member  with  another  corpora- 
tion, with  the  consent  of  the  directors,  and  a  majority  of  the 
stockholders  acting  in  connection,  but  without  notice  to,  and 
to  the  injury  of,  the  minority  thereof,  without  averring  that 

1  Charlton   v,    Newcastle   &c  R  sack&c.  B.Co.,  18N.  J.Eq.  178;  s.a 

Co.,  5  Jur.  (N.  S.)  1096;  B.   c   72  00  Am.  Dec.  617;  Kean  v.  Johnson, 

Week.  Rep.  731 ;  Nathan  v,  Tomp-  9  N.  J.  £q.  401 ;  Tippecanoe  County 

kins,  82  Ala.  487.     That  he  must  v,  Lafayette  &c.  R.  Co.,  50  Ind.  85; 

first  ask  the  directors  to  bring  the  Tuttle  v,  Michigan  &c.  B.  Co.,  85 

action  in  the  name  of  the  corpora-  Mich.  247 ;  Clinch  v,  Financial  Cor- 

tion,  see  Mozley  v,  Alston,  1  Pliil.  poration,  Lw  R.   5  Eq.  401;   In  re 

Ch.  79;  denied  in  Nathan  v.  Tomp-  Empire  Assurance  Co.,  Lw  R.  4  Eq. 

kins,  82  Ala.  487.  841 ;  Winch  v.  Birkenhead  &c.  By. 

3  Clearwater  v.  Meredith,  1  Wall.  Co.,  5  De  Gex &  S.  562 ;  McDonnell  v. 

40;  Mowrey  v.  Indianapolis  &c.  R.  Grand   Canal  Co.,  8  Ir.  Ch.   N.  S. 

Co.,  4  Hiss.  78;  Cass  v»  Manchester  578;  Bryson  v,  Warwick  &c  Co.,  1 

&c.  Co.,  9  Fed.  Rep.  640;    Atlantic  Smale  &  G.  447;  Charlton  v.  New- 

&C.   R.  Co.  Case,  3  Hughes,  820;  4  castle    &c.   Ry.  Co.,  5  Jur.    N.    S. 

Hughes,    (N.    S.)    1^1;   Gardner  v.  1096;  Dougan's  Case,  28  L.  T.  N.  8. 

Hamilton  &c.  Ins.  Co.,  88  N.  Y.  421 ;  60.    But  see  Lauman  v.  Lebanon  Val- 

Blatchford    v.  Ross,  84   Barb.   42;  ley  R.  €o.,  80  Pa.  St.  42;  s.  C.  72  Am. 

Stevens  v.  Davison,  18  Gratt.   819;  Dec.  685;  State  v.  Bailey,  16  Ind. 

s.  c.  98  Am.  Dec.  692 ;  South  Georgia  46 ;  &  c.  79  Am.  Dea  405.    C/.  Mills  v. 

&c.  R.  Co.  V.  Ayres,  56  Ga.  280;  In-  Central  R.  Co.,  41  N.  J.  Eq.  1 ;  Trask 

tematioual  &c.  R.  Co.  v.  Bremond,  v,  PeekskiU  &o.  Works,  6  Hun,  286. 

53  Tex.  96;  Hamilton  &c.  Ins.  Co.  v,  'Lauman  v.  Lebanon  &c.  R.  Co., 

Hobart,  2  Gray,  543;  Boston  &c.  R.  80  Pa.   St.  42;   State  v.  Bailey,  16 

Co.  V,  New  England  &c.  R.  Co.,  18  Ind.  46;  Mowrey  v,  Indianapolis  R. 

R.  L  260;  Stevens  v.  Rutland  &c.  R.  Co.,  4  Biss.  78;  Nathan  v.  Tompkins, 

Co.,  29yt.545;  Terhune  v.  Midland  82  Ala.  437;   s.  C.   19  Am.   ft  Eng. 

R.  Co.,  88  N.  J.  Eq.  428;  New  Jersey  Corp.  Cas.  336. 

Midland  Ry.  Co.  v.  Strait,  33  N.  J.  *  Deadrick  v.  Wilson,  8  Baxt  108. 

825;    Black  v.  Delaware  &c.  Canal  Cf,  International  &c.  R.  Co.  v.  Bre- 

Co.,  24  N.  J.  Eq.  455,  reversing  22  mond,  53  Tex.  96,  and  Mowrey  v, 

N,  J.  Eq.  180;  Zabriskle  v.  Hacken-  Indianapolis  &c.  R.  Co.,  4  Bias.  78. 
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he  has  appealed  to  the  governing  body  or  the  shareholders  to 
prevent  such  illegal  action,  and  has  failed  to  obtain  redress.^ 
In  such  a  suit  averments  in  the  answers  that  the  defendants 
had,  after  the  resolutions  to  consolidate  were  adopted,  deter- 
mined to  abandon,  and  had  abandoned,  the  consolidation,  caa 
not  be  considered  on  a  motion  to  dissolve  the  injunction,  as 
such  an  averment  is  aflSrmative  matter,  and  not  responsive  to 
any  allegation  in  the  bill.'  In  a  suit  to  enjoin  the  consolida- 
tion of  two  turnpike  companies,  under  an  act  one  provision  of 
which  was  that,  when  the  agreement  between  the  two  compa- 
nies should  be  entered  into  and  ratified  by  a  majority  of  the 
stockholders  of  the  two  companies,  the  consolidated  company 
should  have  all  the  powers  previously  enjoyed  by  both,  the 
defendant's  answer  alleged  that  the  consolidation  was  made 
as  provided  by  statute,  but  failed  to  allege  that  this  was  done 
with  the  consentof  plaintiffs,  thereby  showing  that  the  major- 
ity consented,  and  not  the  whole,  and  it  was  decided  that  the 
consolidation,  not  being  authorized  by  the  companies'  charters, 
was  void.'  A  bill  to  annul  a  consolidation  made  bv  several 
railroad  corporations,  and  to  have  declared  void  a  mortgage 
executed  by  the  consolidated  roads  on  the  aggregate  property 
on  the  ground  that  one  of  the  roads  taken  into  the  combina- 
tion had  no  legal  existence,  can  not  be  maintained  by  the 
stockholders.  Such  proceedings  should  be  instituted  by  the 
State,  through  its  attorney-general.^ 

1  Nathan  v.  Tompkins,  (18S7)  82  (Ky.  1889)  10  8.  W.  Rep.  184;  Kj. 

Ala.  487.  Act  Feb.  20,  1884. 

s  Nathan  v.  Tompkins,  (1887)  82  <Bell  v.  Pennsylvania  &c.  R.  Ca, 

Ala.  487.  (1887)  10  Atlan.  Bep.  741,  not  re- 

'Botts  V.  Simpsonville   &c,  Ck>.,  ported  officially. 
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§  367.  Power  to  sell  property. —  Ownership  of  property, 
whether  real  or  personal,  carries  with  it  the  same  general 
power  of  disposition,  in  corporations  as  in  individuals,  except 
when  that  power  is  restrained  by  statute,  or  by  considerations 
of  public  policy.^  Except  when  restricted  by  law  or  public 
policy  corporations  have  an  absolute  right  of  disposition,  and 
in  its  exercise  are  unlimited  as  to  objects,  circumstances  or 
quantity.'  Therefore  a  company  may  sell  all  its  corporate 
property  for  a  corporate  or  lawful  purpose.'    Naturally  fol^ 

iAngell&  Ames  on  Corp.  §  187;  Dater  v.  Bank  of  United  States,  5 

White  Water  &c.  Co.  u.  Vallette,  21  Watts  &  8.  228 ;  Frazier  v.  Wilcox,  4 

How.  424.    In  this  case  Campbell,  Bob.   517;  United    States  Bank  v, 

J.  says:  '*It  is  well  settled  that  a  Heth,  4  B.  Mon.  428;  State  v.  Bank 

corporation     without    special     au-  of  Maryland,  6  Gill  &  J.  828 ;  Pierce 

thority,  may  dispose  of  lands,  goods,  v.  Emery,  '82  N.  H.  486 ;  Reynolds 

and  chattels,  or  of  any  interest  in  t;.  Commissioners,  5  Ohio,   205 ;  Do 

the  same,  as  it  deems  expedient,  and  Reuyter  v,  St.  Peter's  Church,  8  N.  Y. 

in  the  course  of  its  legitimate  busi-  288 ;  Clark  v,  Titcomb,  42  Barb.  122 ; 

ness  may  make  a  bond,  mortgage.  Central  Qold  Min.  Co.  v.  Piatt,  3 

note  or  draft ;  and  also  may  make  Daley,  268 ;  Miners'  Ditch  Co.  v.  Zel- 

compositions  with  creditors,  or  an  lerbach,  87  Cal.  588. 
assignment  for  their  benefit,  with        >  2  Kent's  Com.  281 ;  Burton's  Ap- 

preferences,  except  when  restrained  peal,  57  Pa.  Sf.  218;  Reichwald  v. 

by   law."    Partridge  v.  Badger,  25  Commercial  Hotel  Co.,  106  111.  439, 

Barb.     146;    Barry    v.    Merchants'  451 ;  Binuey's  Case,  2  Bland,  142. 
Exch.  Co.,  1  Sand.  Ch.  280;  Burr  v.        » Miners'  Ditch  Co.  v.  Zellerbacli, 

Phoenix  Glass   Co.,   14  Barb.   858;  87  Cal.  548;  Sargent  V.Webster,  18 


582  POWER  TO   8ELL   AND   LEASE.  [§  358. 

lowing  from  the  larger  power,  a  corporation  which  may  sell 
its  property  or  dispose  of  any  interest  in  the  same  as  it 
deems  expedient.^  The  general  rule  of  the  absolute  aliena- 
bility of  corporate  property  is  clearly  applicable  to  private 
corporations  established  solely  for  trading  or  manufacturing 
purposes  in  which  the  public  has  no  direct  interest.^  But  a 
majority  of  the  shareholders  of  a  prosperous  corporation  can 
not  sell  out  the  property  and  invest  in  other  enterprises 
against  the  wishes  of  the  minority.'  Nor  may  the  direct- 
ors even  with  the  consent  of  a  majority  of  the  shareholders 
do  so/  But  in  case  of  a  failing  company  the  rule  is  different, 
and  sale  of  the  whole  property  may  be  made  b}^  the  directors.* 
Such  a  sale,  however,  and  the  assignment  of  all  a  corpora- 
tion's property,  will  not  in  itself  accomplish  its  dissolution  or 
operate  as  a  surrender  of  its  franchises.* 

§358.  Power  to  sell  entire  property. —  A  corporation 
through  a  majority  of  its  directors  may  make  a  transfer  of  all 
its  property  in  payment  of  one  creditor  if  it  be  done  bona 
fde?    Such  a  debtor  corporation  may  prefer  one  creditor  to 

Meto.  498;  TreadweU  v.   Salisbury  Co.,  115  Mass.  847;  Balliet  v.  Brown, 

Mfg.  Co.,  7  Gray,  898;  Hodges  v.  108  Pa.  St.  546. 

New  England  Screw  Co.,  1  R.  1.847;  ^Lauman  v.  Lebanon  &c.  R.  Ca, 

State  v.  College  of  California,  88  Cal.  80  Pa.  St.  42 ;  Hancock  v,  Holbrook. 

166, 171 ;  Webster  v.  Turner,  12  Hun,  4  Wood,  53;  S.  c.  9  Fed.   Repw  353; 

264;  Ardesco  Oil  Co.  v.  N.  A.  Min.  Sheldon  &c.  Co.  v.  Eickemeyer  && 

Co.,  66  Pa,  St.  875,  882.  Co.,  90  N.   Y.   607;  Hutchinson  v. 

^ Barry  v.  Merchants'  Ex.   Co.,  1  Green,  91  Mo.  867;  Chew  v.  Elling- 

Sand.  Ch.  280;  White  Water  &c.  Co.  wood,   86    Ind.   260;   De  Camp    v. 

V.  Vallette,  21  How.  424;  Clark  v.  Alward,  52  Ind.  478;  Dana  v.  Bank 

Titcomb,  42  Barb.  122.  of  United  States,  5  Watts  &  S.  22a 

2  Webster  v.  Turner,  12  Hun,  264;  <>  Hill  v.  Fogg,  41  Mo.  568;  E:ansas 

Hancock  v.  Holbrook,  4  Woods,  52 ;  &c.  Co.  v.  Sauer,  65  Mo.  279 ;  Bruf- 

Sheldon  &c.  Co.  t\  Eickemeyer  &c.  fett  v.    Railroad   Co.,  25   111.   353; 

Co.,  90  N.  Y.  607;  Dupee  v.  Boston  Reich wald  q.  Commercial  &c  Co., 

&a  Co.,  114  Mass.  87.  106  111.  489;  De  Camp  v.  Alward,  52 

>Kean  v.  Johnson,  9N.  J.  Eq.  401;  Ind.   468;  State  t?.   Bank  of  Mary- 

McCurdy  v.  Myers,  44  Pa.  St.  535 ;  land,  6  GiU  &  J.  205,  230. 

Boston  &c.  R.  Co.  v.  New  York  &c.  '  Buell  v.  Buckingham,  (1864)  16 

R.  Co.,  18  R.  I.   260;  Ciinoh  v.  Fi-  la.  284,  citing  Town  v.  Bank  of  River 

nancial  Co.,  L.  R.  4  Ch.  117.  Raisin,  2  Doug.  (Mich.)  580;  Revere 

4  Abbott  v.  American  &c.   Co.  21  v.  Boston  Copper  Co.,  15  Pick.  851; 

How.  Pr.  198;  Barclay  v.  Quicksil-  Boston  Glass  Mannf.  v.  Langdon,  24 

ver  Min.  Co.,  9  Abb.  Pr.  N.  S.  284;  Pick.  49;  State  v.  Bank  of  Maryland. 

Middlesex  R.  Co.  v.  Boston  &c  R.  6  Gill  &  J.  205;  Union  Bank  v.  Mor- 
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another.^  And  generally,  a  corporation  may  sell  and  transfer 
its  property,  and  may  prefer  its  creditors,  although  it  is  in- 
solvent, unless  such  conduct  is  prohibited  by  law;*  even  when 
all  the  property  of  the  corporation  is  conveyed  absolutely  in 
payment  of  a  single  debt  leaving  others  unpaid.'  A  deed  of 
trust  given  by  a  corporation  to  secure  certain  of  its  creditors 
is  valid  though  it  conveys  nearly  all  of  its  property.  Its  valid- 
ity is  not  affected  by  the  fact  that  it  was  the  result  of  a  com- 
promise among  the  directors,  who  were  not  harmonious,  and 
favored  securing  different  creditors.*  So,  a  corporation  may 
make  an  assignment,  for  the  benefit  of  creditors.^  The  ma- 
jority of  the  stockholders  of  a  co-operative  association  ma}' 
sell  the  property  and  business;  and,  even  if  the  sale  is  void- 
able by  the  remainder  of  the  stockholders,  after  being  ratified 
by  them,  it  can  not  be  avoided  by  one  of  those  participating 
in  it.*  The  deed  of  a  mining  corporation,  however,  does  not 
pass  the  title  to  its  mining  land,  unless  it  is  shown  to  have 
been  ratified  by  two-thirds  of  its  stockholders,  as  is  provided 
by  law.'  Where  a  statute  declares  that  the  revenues  of  re- 
ligious corporations  shall  be  applied  by  the  trustees  accord- 
ing to  the  usages  of  the  denomination,  and  that  equity  may 
enforce  the  law,  a  trustee  may  sue  in  the  name  of  the  cor- 
poration to  restrain  his  co-trustees  from  diverting  the  prop- 
erty.* So  under  the  same  law  the  court  may,  at  suit  of  a 
minority  of  the  trustees  of  a  religious  corporation,  enjoin  di- 
version of  its  property  to  the  uses  of  any  other  than  its  de- 
nomination.* 

ris,  6  Gill  ft  J.  863;  Catlin  v.  Eagle       *  And  such  assignment  is  not  in- 

Bajik,  6  Conn.  233,  242;  Sargent  v.  valid,  when  made  by  a  quorum  of 

Webster,  13   Mete.  497 ;  RusseU  v.  the  directors.   Chase  v.  Tuttle,  (1887) 

HcLellan,  14  Pick.  63.  55  Conn.  455 ;  s.  c.  8  Am.  St.  Rep.  64. 

^SommerviUe  v.  Horton,  4  Yerg.       « Berry  v.  Broach,  (1888)  65  Miss. 

541 ;  Niolon  v.  Douglas,  2  HiU.  Ch.  450. 

483;  Milbum  v.  Beach,  14  Mo.  104;       ^McShane  v.  Carter,  (1889)  80  C^al. 

KuykendaU   i;.  McDonald,  15  Mo.  810;Pekin&c.  Co.  i;.  Kennedy.  (1889) 

416.  81  Cal.  856 ;  Cal.  Laws  1880,  p.  181. 

« Bergen  v.  Porpoise  Fishing  Co.,        8  Reformed  Presbyterian   Church 

(1887)  42  N.  J.  397.  v.   Bowden,  14  Abb.   N.   C^as.   866 ; 

« Lampson   t;.    Arnold,    19  Iowa,  New  York  Laws  1875,  ch.  79. 
487.  'First     Reformed      Presbyterian 

« Rollins  V.  Shaver  &c.  Co.,  (Iowa,  Church  t?.  Bowden,  10  Abb.  N.  Cas. 

1890)  45  N.  W.  Rep.  1087.  1 ;  New  York  Laws  1875,  ch,  19, 
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§359.  Sale  by  one  corporation  to  another. —  A  corpora- 
tion may  sell  its  property  to  another  corporation.^  Thas  a 
duly  incorporated  irrigating  company  having  power  under  its 
charter  to  construct  and  operate  a  canal  for  irrigation,  water 
works,  and  manufacturing  purposes,  may,  with  the  assent  of 
the  stockholders,  lawfully  sell  and  convey  to  another  irrigat- 
ing company  its  right  of  way,  canal,  personal  and  real  prop- 
erty, provided  it  is  done  in  good  faith,  and  not  to  delay  or  de- 
fraud creditors.*  And  it  is  the  same  where  a  corporation 
could  not  be  carried  on  with  profit,  and  was  approaching 
serious  financial  embarrassment.  A  sale,  without  fraud  and 
in  good  faith,  of  all  its  property  to  a  rival  corporation  engaged 
in  the  same  business,  whose  paid-up  stock  was  given  in  pay- 
ment, affords  no  ground  of  complaint  by  a  stockholder.'  But 
generally  when  the  property  of  one  corporation  is  sold  to  an- 
other, no  shareholder  of  the  former  can  be  required  without 
his  own  consent  to  accept  the  stock  of  the  latter  as  bis  share 
of  the  proceeds  of  the  sale.^  The  reason  is  that  such  a  trans- 
action would  in  effect  amount  to  a  consolidation  of  the  two 
companies.*  A  company  may,  however,  sell  its  assets  for  the 
stock  of  another  company  having  a  fixed  money  value  and 

^Warfieldv.  Marshall  &c.  Co., (1887)  transaction  was  a  valid   one,  and 

73  Iowa,  666;  s.  a  2  Am.  St.  Bep.  could  not  be  set  aside  at  the  sait  of 

368.    Here  where  the  first  corpora-  the  unsecured  creditors  of  the  first 

tion  was  insolvent,  and  had  executed  corporation. 

a  mortgage  to  its  shareholders  to  se-  ^  State  v.  Western  Irrigating  Canal 

cure  them  as  creditors,  thus  prefer-  Co.,  (1888)  40  Kan.  96;  s.  a  10  Am. 

ring  them  to  other  creditors,  and  the  St.  Rep.  166. 

second  corporation  was  organized  by  '  Even  though  he  was  not  notified 
the  shareholders  of  the  first  and  other  of,  nor  present  at,  the  meeting  at 
persons,  all  paying  value  for  their  which  the  transfer  was  decided  upon, 
stock  therein,  and  the  first  corpora-  Sawyer  v,  Dubuque  Printing  Co., 
tion  sold  its  property  to  the  second  (1889)  77  Iowa,  242. 
corporation  so  organized,  in  consid-  *  Taylor  r.  Earle,  8  Hun,  1 ;  Froth 
eration  that  the  second  corporation  ingham  v,  Barney,  6  Hun,  866 
would  pay  the  mortgage  to  the  share-  McCurdy  v,  Meyers,  44  Pa.  St.  535 
holders  in  the  first  corporation,  which  In  re  Empire  Assoc,  L.  B.  4  Eq, 
was  the  full  value  of  the  property  841;  Clinch  v,  Financial  Co.,  Lh  R. 
conveyed,  and  all  this  was  done  in  4  Ch.  117;  Bird  v.  Bird's  &c.  Co., 
good  faith,  though  with  knowledge  L.  R.  9  Ch.  858;  Morawetz  on  Cor- 
by all  the  parties  that  the  other  cred-  porations,  212. 
iters  of  the  first  corporation  would  ^  Morawetz  on  Corporations,  212. 
never  be  able  to  realize  anything  on  See,  however,  St.  Louis  Sec  R.  Co. 
their  claimsi  it  was  held  that  the-  v,  Flernan,  37  Kan.  606. 
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capable  of  being  converted  into  money  at  any  time  and  (^f 
being  distributed  as  money  among  shareholders  not  consent- 
ing to  the  arrangement.^  Statutory  authority  to  transfer  ''  the 
work  done,  together  with  all  rights,  privileges  and  easements," 
of  a  railroad  company,  unable  to  complete  the  construction  of 
its  line,  to  another  company,  not  competing,  does  not  empower 
the  assigning  of  the  railroad  company's  contracts  of  subscrip- 
tion payable  upon  completion  of  the  road.'  A  contract  in 
restraint  of  trade,  running  to  a  corporation, ''  its  successors 
and  assigns,"  is  assignable  to  and  enforceable  by  a  corpora- 
tion who  succeeds  to  the  business  and  property  of  such  obligee.' 

§  360,  The  same  subject  continued. —  Where  an  old-estab- 
lished corporation  sells  out  to  a  newly-organizeed  one,  and 
turns  over  all  its  property,  the  new  company  becomes  liable 
upon  the  debts  and  contracts  of  the  old/    Therefore,  when  a 

^  Tread weU  t;.  Salisbury  Manuf.  which  was  contemplated.    One   of 

Ca,  73  Mass.  893;  s.  a  66  Am.  Dea  the  considerations  of  the  assignment 

480;  Mora wetz  on  Corporations,  212,  was  the  payment  of  the  old  com- 

2  Toledo  &o.  R.  Co.  v.  Hinsdale,  pany's  debt.    In  1874  the  new  com- 

(1888)  45  Ohio  St.  556.  pany  was  organized  and  received 

*  Diamond  Match  Co.  v.  Boeber,  a  transfer   of  all  of  the  property. 

(1887)  18  N.  E.  Rep.  419.  In   1880  the   holder   of  the   judg- 

^Slattery   v,  St.  Louis  &c.  Co.,  ment  brought  suit  upon  it  against 

(1886)91  Mo.  217;  Hibernia  Ins.  Co.  the   trustees,   who   defaulted,    and 

V,  St.  Louis  &c.  Co.,  10  Fed.  Rep.  the   new    company,    pleaded    that 

696;  s.  a  13  Fed.  Rep.  516;  Fogg  v.  the  debts  due  the  creditors  of  the 

Receiver,  17  Fed.  Rep.  516;  Brum  v.  old  company  of  the  same  class  as 

Insurance   Co.,   16  Fed.   Rep.   140;  plaintiffs' claim  exceeded  its  assets. 

Railroad  v.  Boring,  51  Ga.  582 ;  Dean  and  that  plaintiff  was  only  entitled 

17.  La  Motte  Lead  Co.,  59  Mo.  528;  to  a  pro  rata  of  such  assets  upon 

Town  of  Reading  v.  Wedder,  66  111.  distribution  among  all  the  creditors ; 

80;    Charitable    Soc.    v.    Episcopal  and  it  was  held  that  it  should  be 

Church,.  1    Pick.   871;    Railroad  v,  presumed  the  claims  of  the  other 

Bee«  48  Cal.  898 ;  Miners'  Ditch  Co.  creditors  had  been  paid,  or  that  the 

V.  Zellerbach,  87  Cal.  543 ;  City  of  assets  were  ample  for  the  full  satis- 

St.   Louis  V.  Gas  Co.,  70  Mo.   98;  faction  of  the  remaining  ones,   so 

Hastings  v.  Drew,  50  How.  Pr.  254;  that  the  suit  might  be  maintained 

Railroad    v.   Evans,   6   Heisk.  607 ;  without  making  the  other  creditors 

Thompson  v.  Abbott,  61  Mo.  176.  parties.    Galveston,  Harrisburg  &c. 

B.  recovered  a  judgment  in  1868,  Ry.  Co.  v.  Butler,  56  Tex.  506.    By 

against  a  railroad  company  shortly  deed  from  one  railroad  company  to 

after  it  had  assigned  all  its  property  another,  the  title  was  reserved  in 

Cotrustees  as  one  of  the  means  of  the  vendor  till  the  vendee  had  dis- 

transferring  it  to  a  new  company  charged  the  Tender's  floating  debt 
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cprporation,  after  contracting  debts,  transfers,  without  con- 
sideration, all  Qf  its  property  to  another  corporation  having 
notice  of  the  indebtedness,  eqait}"^  has  jurisdiction  of  a  suit 
to  enforce  the  indebtedness  against  the  latter  corporation, 
although  no  judgment  has  been  obtained  against  the  former 
one.^  And  where  a  corporation,  organized  by  the  members 
of  a  partnership,  passes  a  resolution  to  purchase  the  assets  of 
the  partnership,  and  assumes  its  indebtedness,  it  can  not,  by 
a  secret  understanding  between  the  trustees  that  certain  claims 
are  not  included,  prevent  the  creditor  from  following  the 
firm's  assets  into  the  hands  of  the  corporation.^  While  con- 
solidation is  frequently  effected  by  the  sale  of  the  property 
and  franchises  of  one  corporation  to  another,  every  case  of 
sale  is  not  necessarily  a  consolidation,  properly  so  called ;  it 
may  be  a  mere  succession,  as  it  has  been  felicitousl3'^  termed 
by  a  learned  writer.  The  same  writer  says  that  a  succession 
differs  from  a  consolidation  in  this  respect  among  others,  that 
the  purchaser  acquiring  the  property  and  franchises  of  a  cor-* 
poration  does  not  thereby  become  responsible  for  its  liabilities 
already  accrued.'  It  will  have  been  seen,  however,  that  the 
later  cases  show  a  disposition  to  follow  the  assets  of  the  for- 
mer corporations  even  after  a  sale  for  the  purpose  of  insuring 
that  the  full  amount  of  the  same  shall  be  rendered  to  the 
creditors  of  the  original  corporation. 

§  361.  The  sale  of  the  corporate  franchise. —  The  cases 
are  agreed  that  a  railroad  corporation  can  not,  independent 
of  legislative  authority,  alienate  or  mortgage  its  franchise  to 

by   certain   methods   of   payment        ^  But  that  the   president   of  the 

The  vendee  made  partial  payment  former  corporation  is  not  properly  a 

in  that  way  by  cash  and  bonds  to  A.,  party  to  such  suit     Hibemia  Ins. 

one  of  the  vendor's  creditors  and  Oa  v,  St.  Louis  &c.  Co.,  3  3fcCrary, 

directors,  with  the  approval  of  the  868. 

vendor's  president,  and  his  consent       ^  Williams  v.  Colby,  (1889)  53  Hun, 

that  A.  might  appropriate  the  sum  637. 

to  his  own  use,  the  directors  of  the       'Taylor  on   Corporations,  §  415; 

company  taking  no  action;  and  it  Hammond  v.    Port   Royal   &c.   R. 

was  held  that  this  was  not  a  com-  Co.^  15  8.  C.  10;  and  16  S.  (X  567; 

pliance  with  all  the  conditions  so  as  Cook  v.  Detroit  &c,  Ry.  Co.  43  Mich. 

,  to  estop  the  vendor  from  asserting  849 ;  City  of  Menasha  v,  Milwaukee 

his  title.     Tennessee  &  Coosa  R.  Co.  &o,  R.  Co.  53  Wis.  414;  Oilman  v. 

V.  East  Alabama  Ry.  Co.,  73  Ala.  Sheboygan  &c.  R.  Co.,  87  Wis.  317. 
436. 
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be  a  corporation.^  Under  the  general  incorporation  law  of 
Texas,  one  railroad  company  has  .no  power  to  buj'  another 
railroad  company,  or  to  sell  its  road  to  another  company  or 
to  another  person.*  Any  contract  made  by  a  quasi  public 
corporation,  such  as  a  railway,  canal  or  turnpike,  which  under- 
takes without  the  consent  of  the  State  to  transfer  to  othera 
the  rights  and  powers  conferred  by  the  charter,  and  to  relieve 
the  grantees  of  the  burdens  which  it  imposes,  is  held  to  be  a 
violation  of  the  contract  with  the  State  and  void  as  against 
public  policy.'  Or  it  may  be  said  that  such  a  corporation,  in  the 
absence  of  statutory  authority,  has  no  right  to  sell  its  franchise 
to  be  a  corporation,  or  any  property  essential  to  its  exercise 
acquired  under  law  of  eminent  domain.^  So  also  transfers  of 
powers  of  one  such  corporation  to  another  are  against  public 
policy,  and  the  courts  will  not  promote  transfer.*  For  a  cor- 
poration can  not  evade  liability  by  delegating  to  another  the 
performance  of  its  public  duties.*  And,  negatively,  a  corpo- 
ration owing  a  public  duty  can  not  contract  not  to  perform 
that  duty.^    The  general  rule  holds  good  that  a  bank  incor- 

1  Coe  V.   Columbus  Ac.  Ry.  CJo.,  « Gulf  &c.  R.  Co.  v.  Monis,  (1887) 

(1859)    10    Ohio   St.  872;  Common-  67  Tex.  692. 

wealth  V.  Smith,  10  Allen,  448 ;  East  3  Tliomas  v.  Railroad  Co. ,  101  U.  a 

Boston  &c   R.  Co.  v.  Hubbard,  10  71,  83;  Pennsylvania  R.  Co.  v.  St. 

Allen,  459;  Richardson  v.  Sibley,  11  Louis  &c.   R.   Co.,   118  U.   S.  290; 

Allen,  65;  HaUi\  Sullivan R.  Co.,  21  Troy  &c.  R.  Co.  v.  Boston  &c.  R. 

Law  Rep.  138;  1  Brun.  Col.  Cas.  613;  Co.,  86  N.  Y.  107;   Fanning  u  Os- 

Pierce  v.  Emery,  32  N.  H.  484;  Rich-  borne,  102  N.  Y.  441 ;  Stewart's  Ap- 

ards  V.  Merrimack  &c  Co.,  44  N.  H.  peal,  56  Pa.  St.  413;  Commonwealth 

127,  136;  Bardstown  &c.  R.  Co.  v.  v.  Smith,  114  Mass.  448,  456;  Middle- 

Metcalfe,  4  Mete.  (Ky.)  199;  Arthur  sex  R.  Co.  v.  Boston  &c.  R.  Co.,  115 

V,  Commercial  &c.  Bank,  9  Smed.  &  Mass.  847 ;  Branch  r.  Jesup,  106  U. 

M.  394 ;    Kennebec   &c.   R.   Co.   v.  S.  468,  484. 

Portland  &c.  R.  Co.,  59  Me.  9,  23;  *Fietsam   v.  Hay,  (1887)  122  IlL 

Sbepley  v.  Atlantic  &c.  R  Co.,  55  293;  s.  C.  8  Am.  St.  Rep.  492. 

Me.  395,  407;  Stewart's  Appeal,  56  ^  Chicago  Gas  Light   Co.  v.  Peo- 

Pa.  St   418,  422;  Pittsburg  &c.  R.  pie's  Gas  Light  Co.,  (1887)  121  lU. 

Co.  t?.  Allegheny  Co.,  63  Pa.  St.  126,  530;  S.  C.  2  Am.  St.  Rep.  124. 

185;  Clarke  v.  Omaha  &c.  R.  Co.,  4  >  Lancaster   Sec,    Co.    v.   Rhoads, 

Neb.  458,  465;  State  v.  Consolidation  (1887)  116  Pa.  St.  877;  S.  C.  2  Am.  St. 

Coal  Co.,  46  Md.  1,  9;  Hays  v.  Ot-  Rep.  608. 

tawa  &c.  R.  Co.,  61  111.  422;  Wood  ^So  a  contract,  by  a  corporation 

V.  Bedford  &c.  R.  Co.,  8  Phila.  94;  authorized  t6  make  and  sell  gas,  to 

Pearce  v.  Madison  &c.  R.  Co.,  21  discontinue  such  manufacture  and 

How.  441.  sale,  is  tUtra  vires  and  void*  Chicago 
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porated  under  a  special  act  of  the  legislature  can  not,  in  the 
absence  of  statutory  enactment,  sell,  transfer  or  assign  its 
franchise;  that  is,  the  corporate  rights  and  privileges  con- 
ferred upon  it  by  the  legislative  grant.^  So,  also,  where  some 
of  the  stockholders  of  one  railway  company  bought  up  all  the 
stock  and  bonds  of  another  and  destroyed  them,  without, 
however,  buying  the  road  itself,  yet  taking  themselves  to  be 
owners  of  the  road  from  the  purchase  of  the  stock  and  bonds, 
sold  it  to  a  third  company,  it  was  held  that  a  creditor  of  the 
second  company  having  obtained  judgment  against  it,  had  the 
right  to  levy  execution  on  the  road  and  franchise,  the  purchase 
and  destruction  of  the  stock  and  bonds,  and  subsequent  sale 
to  the  third  company,  not  constituting  a  dissolution  of  the 
second  so  as  to  relieve  it,  as  a  corporation,  from  all  its  debts 
and  obligations.^ 

§  363.  The  same  subject  continued. —  As  to  what  is  in- 
cluded under  the  term  franchise,  it  has  been  decided  that  a 
railroad  with  all  its  rights,  franchises  and  property,  is  not  an 
entirety.'  And  the  line  has  been  clearly  drawn  betw^een  it 
and  alienable  property.  It  is  that  a  railroad  company  can 
not  alienate  real  property,  acquired  and  held  for  the  exclusive 
purpose  of  the  exercise  of  a  franchise  which  can  not  be  alien* 
ated,  but  it  may  alienate  things  requisite  for  its  use  after  the 
road  is  constructed  and  prepared  for  use,  which  are  to  be  re- 
garded as  personal  property.^  The  distinction  is  made  that 
the  franchise  to  build  or  manage  a  railroad,  and  take  tolls 
thereon,  are  not  necessarily  corporate  rights,  and  may  be  as- 
signed and  enjoyed  by  an  individual,  but  the  right  to  be  or 
form  a  corporation  is  not  the  subject  of  sale  or  transfer  in  the 


Gas  Light  Co.  v.  People's  Gas  Light  (1859)  10  Ohio  St.  373 ;  Shaw  tf,  Nor- 

Co.,(1887)121Ill.  530;S.C.2Am.  St.  folk  Co.  R.  Co.,  5  Gray,  162.  180; 

Rep.  124.  Arthur    v.    Commercial    Bank,    9 

i  Fietsam  v.  Hay,  (1887)  122  III.  293.  Smed.  &  M.  394 ;  Miller  v.  Rutiand 

2  Gulf  &c.  R.  Co.  V,  Morris,  (1887)  &c.  R.  Co.,  36  Vt.  452,  473;  Kelly  r. 

67  Tex.  093.  Trustees,  58  Ala.  489 ;  Wood  v.  Bed- 

SDinsmorev.  Racine  &c.  R.  Co.,  12  ford  &c.  R.  Co.,  8  Phila.  94;  Rich- 

Wis.  659,  663;  Hill  v.  La  Crosse  &c.  ards  v.  Merrimack  &g.  Co.,  44  N.  H. 

R.  Co.,  11  Wis.  226.  127,  186. 

^  Coe  V.  Columbus   &c.  R.  Co., 
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absence  of  statute,  and  does  not  go  with  the  property  and 
franchises  when  sold.^  The  power  to  sell,  mortgage  or  lease 
the  franchises  or  property,  even  the  franchise  to  be  a  corpora- 
tion, may  of  course  be  expressly  authorized  by  the  legislature.* 
So  the  legislature  may  ratify  and  confirm  such  acts  w^hen 
done  without  authority.*  Of  course  general  laws  may  au- 
thorize a  telegraph  company  to  sell  to  another  company  all 
its  property,  rights,  privileges,  and  franchises,  when  each  com- 
pany has  been  incorporated  under  the  law  of  the  same  State.^ 
"Where  the  act  under  the  authority  of  which  a  certain  com- 
pany purchased  the  property  and  franchises  of  another  pro- 
vides that  all  existing  contracts  for  water  privileges  "  shall  be 
respected  and  maintained  at  rates  not  exceeding  the  present 
rates,"  it  is  held  that  this  provision  does  not  make  perpet- 
ual, at  the  option  of  the  lessee,  such  contracts,  but  merely 
binds  the  purchaser  to  respect  them  during  the  remainder  of 
the  unexpired  term  which  they  have  to  run.* 

§  3  63,  Power  to  lease  property. —  Private  corporations 
may  lease  their  property  with  the  same  freedom  as  individu- 
als, there  being  no  public  interest  involved.*  Under  laws  pro- 
viding that  an  association  may  erect  and  maintain  docks  along 
the  shore  of  its  lands,  and  have  the  exclusive  control  of  them, 
the  association  may  lease  the  exclusive  control  of  such  docks 

1  Ragan  v.  Aiken,  (1882)  d  Lea,  600 ;  defendant  was  not  the  corporation, 

HaU  V.  SuUivan  B.  Co.,  21  Law  Rep.  and  that  the  bill  was  properly  filed 

188 ;  Meyer  v,  Johnson,  58  Ala.  287 ;  against  him  as  an  individual. 

State  V.  Sherman,  22  Ohio  St.  428;  ^1  Rorer  on  Railroads,  257;  State 

Smith  V.  Gower,  2Duer,  17;  Wilson  v.  Sherman,  22  Ohio  St.  411,  428; 

V.  Gaines,  8  Tenn.  Ch.  602.    In  the  State  v.  Richmond  &c.  R.  Co.,  72 

principal  case  the  bill  alleged  that  a  N.  C.  634;  Mahaska  &c.  R.  Co.  v. 

particular  railroad,  with  aU  its  prop-  Des  Moines  Valley  R.  Co.,  28  Iowa, 

erty,  effects  and  franchises,  was  sold  437 ;  East  Boston  &c.  R.  Co.  v.  East- 

under  the  proceeding  by  the  State  em  R.  Co.,  18  Allen,  422. 

against   delinquent   railroads,    and  <Shaw  v,  Norfolk  Co.  R.   Co.,  5 

subsequently  resold  by  the  purchaser  Gray,  162,  179;  Richards  v,  Merri- 

to  an  individual  named,  and  by  him  mack  &c.  Co.,  44  N.  H.  127,  186. 

to  the  defendant,  who  had  continued  <  Hatch  v.  American  Union  Tele- 

to  operate  the  road  under  the  char-  graph  Co.,  9  Abb.  N.  Cas.  223;  New 

ter  of  the  original  corporation,  and  York  Laws  1870,  ch.  568. 

had  charged  and  received  from  the  »Hurt  v.  Terrill,  (1887)  83  Va,  167; 

complainants  excessive  freight,  and  Ya.  Acts  1878-9,  p.  118,  §  6. 

it  was  held,  upon  demurrer,  that  the  *  See  cases  cited  infra. 
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to  another.^  Under  clauses  in  a  company's  charter,  giving 
any  act  or  contract  done  by  two-thirds  of  the  stockholders  the 
same  validity  as  if  the  consent  of  every  shareholder  were  ob- 
tained thereto,  the  lease,  after  nine  years'  unsuccessful  work- 
ing, by  a  porcelain  company  of  all  its  works  and  buildings  for 
twenty-one  years,  was  valid.'  It  has  been  decided,  however, 
that  a  corporation,  authorized  by  its  charter  to  sell  the  real 
estate  necessary  for  the  transaction  of  its  business  when  not 
required  for  the  uses  of  the  corporation,  can  not  lease  such  ^ 
real  estate,  nor  can  it  maintain  under  a  lease  an  action  for 
rent,  such  lease  not  being  necessary  to  the  exercise  of  the  pur- 
poses for  which  it  was  chartered.*  And  it  is  a  reason  given 
for  disallowing  leases  of  all  the  property  of  a  company  that 
the  company  was  thereby  deprived  of  its  power  to  carry  out 
the  purposes  of  its  creation.^  It  has  been  said  that  a  railway 
company  may  lease  its  property  and  road  when  not  prohibited 
by  statute  or  some  principle  of  public  policy.*  And  it  would 
seem  that  a  railroad  company  possessing  rolling-stock  ac- 
quired or  manufactured  for  the  purposes  of  the  company 
would  be  entitled  to  let  such  rolling-stock  when  it  is  not 
wanted  for  the  working  of  its  own  line.^  Upon  the  same  prin- 
ciple,  where  the  lines  of  two  companies  are  continuous,  and 

• 

.  1  Smith  V,  Berndt,  (1888)  1  N.  Y.  the  business  affairs  of  the  corpora- 

Supl.  108.  tioD ;  and  it  denies  to  the  stockhold- 

2  Featherstonehaugh  r.  Lee  Moor  ers  any  right  of  suggestion  or  disap- 

&c.  Co.,  (1865)  L.  R.  1  Eq.  818.  proval  of  the  conditions  upon  which 

>  Metropolitan  Concert  Co.  v.  Ab-  a  relinquishment  of  important  cor- 

bey,  52  N.  T.  Super.  Ct.  Rep.  97.  porate  faculties  may  be  conceded. 

*  Cass  V.  Manchester,  (1881)  9  Fed,  Surely  a  power  which  will  be  at- 

Rep.   610;    McKennan,  J.,  said   in  tended  with  such  consequences  does 

this  case :  *'  The  change  proposed  is  not  relate  '  to  the  ordinary  business 

not  organic,  it  is  true,  but  it  is  thor-  transactions,'  nor '  to  the  orderly  and 

ough  and  fundamental,  as  it  affects  proper  administration  of  the  affairs 

the  administration  of  the  company's  of  the  company/  and  hence  can  not 

affairs.     It  involves  a  withdrawal  be  exercised  by  the  directors  without 

from  the  control  and  management  express  authority  to  them." 

of  the   stockholders  of  the   entire  ^  Pittsburg  ^cc  R.  Co.  v.  Columbus 

property  of  the  corporation  for  a  pe-  &c.  R.  Co.,  8  Biss.  456. 

riod  of  at  least  five  years;  it  will  <>  Browne  &  Theobald's   Railway 

preclude  for  a  like  period  the  exer-  Law,  96,  citing  Attorney-General  v. 

else  annually  by  the  stockholders  of  Great  Eastern  Ry.  Co.,  11  Ch.  Div. 

their  judgment  as  to  the  particular  449;  s.  c.  48  Law  J.  Ch.  428;  s.  u 

character  and  method  of  conducting  5  App.  C.  478. 
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the  traffic  of  the  one  can  be  profitably  worked  only  in  connec- 
tion with  the  other,  that  the  latter  may  agree  to  supply  the 
former  with  sach  rolling-stock  as  it  may  require,  though  this 
may  involve  the  manufacture  of  rolling-stock  in  excess  of  its 
own  wants.^  Two  telegraph  companies  entered  into  an  agree- 
ment by  which  either  company  was  given  the  right  to  string 
its  wires  on  any  of  the  poles  owned  by  the  other,  and  to  oper- 
ate such  wires  for  its  own  benefit.  On  non-payment  of  the 
rent  provided  for,  the  company  whose  poles  were  thus  used 
might  direct  the  other  to  remove  its- wires,  and  if  they  were 
not  removed  within  six  months  after  such  notice  they  were  to 
become  the  property  of  the  company  upon  whose  poles  they 
were  placed.  Afterwards  the  defendant,  acting  under  an  ar- 
rangement with  the  receiver  of  one  of  the  companies,  entered 
on  the  premises  in  possession  of  the  other  company,  and  cut 
the  wires  which  the  latter  had  strung  on  the  poles  of  the  first 
company,  no  previous  demand  having  been  made  for  their  re- 
moval. There  was  some  irregularity  in  the  proceedings  of  an 
executive  committee  of  the  first  company,  authorizing  the 
agreement  as  to  the  use  of  its  poles.  The  action  of  the  com- 
mittee in  the  premises  was  afterwards  ratified  by  a  resolution 
of  the  directors,  which  resolution  was  itself  irregular  and  of 
doubtful  validity,  but  no  member  of  the  corporation  ever  at- 
tempted to  disaffirm  the  agreement.  It  was  held,  however, 
that  the  defendant  could  not  question  its  validity  as  a  corporate 
act;  that  the' objection  that  the  agreement  was  not  sanc- 
tioned by  three-fifths  in  interest  of  the  stockholders  of  one  of 
the  companies  had  no  force,  inasmuch  as  that  agreement  in- 
volved no  lease,  sale  or  conveyance  of  the  property  of  the 
company,  or  of  any  of  its  rights,  privileges  or  franchises,  or 
any  interest  therein,  within  the  meaning  of  the  statute;  and 
that  even  if  the  agreement  required  such  sanction,  the  omis- 
sion to  obtain  it  was  not  available  to  defendant.'  Where  a 
contract  of  leasing  is  complete  and  executed,  a  plea  of  ultra 
vires  by  a  defendant  corporation  is  inadmissible  in  an  action 


1  Attorney-General  v.  Great  East-    473 ;  Browne  &  Theobald's  Railway 
ern  Ry.  Ck).,  11  Ch.  Dlv.  449;  S.  0.    Law,  97. 

48  Law  J.  Ch,  428 ;  S.  C.  6  App.  Cas.        2  Farnsworth   v.  Western   Union 

Tel.  Co.,  (1889)  53  Hun,  688. 
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to  enforce  it.^  Laches  and  the  intervention  of  other  equities 
may  prevent  stockholders  from  obtaining  any  relief  from  an 
ultra  vires  leasing  of  the  property  of  the  company  as  in  the 
case  of  other  ultra  vires  acts.^ 

§  364:.  Lease  of  franchises. — A  railroad,  and  probably 
every  other  companj^  having  public  duties  to  perform,  can 
not  lease  its  franchises,  without  the  special  sanction  of  the 
legislature.*  The  matter  is  thus  authoritatively  stated  by 
Justice  Miller,  in  the  latest  decided  case  in  the  federal  court 
of  last  resort:  Unless  specially  authorized  by  its  charter,  or 
aided  by  some  other  legislative  action,  a  railroad  company 
can  not,  by  lease  or  any  other  contract,  turn  over  to  another 
company,  for  a  long  period  of  time,  its  road  and  all  its  ap- 
purtenances, the  use  of  its  franchises,  and  the  exercise  of  its 
powers,  nor  can  any  other  railroad  company  without  similar 

1  So  held  -where  a  raihroad  com-  x><'^5sed  into  the  possession  of  thii 
pany  built  a  branch  railroad,  npon  latter  company  by  deeds  from  the 
the  promise  of  another  company  to  mortgage  trustees,  and  from  the  as* 
lease  it  for  999  years  at  a  certain  signees  of  the  bankrupt  company, 
yearly  rental,  and  where,  after  using  In  1875  certain  stockholders  of  the 
the  completed  road  for  years  with-  H.  P.  &  F.  R.  Ck).  brought  a  suit 
out  objection,  payment  of  the  stipu-  in  equity  in  Rhode  Island  to  set  aside 
lated  rental  was  refused  upon  the  the  agreement  and  lease ;  and  it  was 
ground  that  the  acceptance  of  the  held  that  the  agreement  and  lease 
lease  was  ultra  vires,  Camden  &c.  were  ultra  vires,  but  that  plaintiffs, 
R.  Ck>.  V,  May's  Landing  &c.  R.  Ck).,  by  laches  and  by  the  intervention  of 
(1887)  48  N.  J.  L.  680.  other  equities,  were  precluded  from 

2  The  Hartford,  Providence  &  Fish-  relief.  Boston  &  Providence  R  Co. 
kUl  R.  Co.,  a  Rhode  Island  corpora-  v.  New  York  &  N.  E.  R.  Co.,  13  R.  L 
tion,  in  1863  executed  an  agreement  260.  Potter,  J.,  dissenting, 
transferring  all  its  property,  in  per-  •  Thomas  v.  The  Railroad,  101  U.  S. 
petuum,  to  the  Boston,  Hartford  &  71 ;  Abbott  v,  Johnstown  &c.  R  Co., 
Erie  R.  Co.,  the  stockholders  of  the  80  N.  Y.  27;  36  Am.  Rep.  672;  Troy 
former  company  to  be  remunerated  &c  R.  Co.  v.  Boston  &c.  R.  Co.,  86 
by  stock  in  the  latter,  or  by  payment  N.  Y.  107;  Woodruff  v.  Erie  R.  Ca, 
of  a  fixed  price  per  share.  The  lat-  25  Hun,  246 ;  Pittsburg  &c  R.  Co.  r. 
ter  company  afterwards  mortgaged  Bedford  &c.  R.  Co.,  81  Pa.  St.  Supl. 
its  road,  became  bankrupt,  and  was  104;  Archer  v.  Terre  Haute  &c  R. 
dissolved  by  a  Connecticut  decree.  Co.,  102  111.  493;  Hinckley  r.  Gilder^ 
The  mortgagees  afterwards  fore-  sleeve,  19  Grant,  (U.  C.)  212;  Attor- 
closed  in  Rhode  Island  and  formed  ney-General  v.  Niagara  Falls  &c. 
the  New  York  &  New  England  E.  Co.,  20  Grant,  (U.  C)  34. 

R.    Co.     The    road   and    property 
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authority  make  a  contract  to  receive  and  operate  such  road, 
franchises,  and  property  of  the  first  corporation,  and  such  a 
contract  is  not  among  the  ordinary  powers  of  a  railroad  com- 
pany, and  is  not  to  be  presumed  from  the  usual  grant  of  pow- 
ers in  a  railroad  charter.^  This  statement  of  the  law  does 
not  seem  to  accord  with  the  fact  that  railroads  almost  without 
exception  are  either  leased  or  hold  leases  of  other  roads.  So 
frequently  has  the  power  of  the  legislature  been  exercised  to 
avoid  the  common  law  rule.  In  New  York,  for  example, 
whatever  may  be  the  rule  in  other  States  or  in  England,  the 
public  policy  of  the  State,  as  manifested  by  numerous  acts  o^ 
the  legislature,  has  always  been,  not  only  to  afford  the  fullest 
scope  for  the  consolidation  and  reorganization  of  noncompet- 
ing  railroads  and  railroad  corporations,  but  also  for  the  trans- 
fer of  the  use  of  such  roads  and  their  franchises  by  one  corpo- 
ration to  another.'  And  in  other  States  general  laws  regard- 
ing leases  of  railways  would  seem  to  have  been  desirable,  and 
have  long  existed.'  A  lease  of  a  railroad  for  ten  years  to  two 
individuals,  the  superintendent  and  general  manager  of  the 
road,  with  authority  to  operate  the  road  and  to  charge  for 
carrying  upon  it,  while  not  involving  the  essential  franchise 
of  the  company  to  be  a  corporation,  comes  within  the  meaning 
of  a  prohibition  to  make  a  contract  involving  the  franchise  of 
the  road  except  in  a  certain  way.*  A  lease  or  sale  of  fran- 
chises unauthorized  by  charter  or  statute,  is  not  only  an  uUra 
vires  act  with  respect  to  dissenting  shareholders  of  the  com- 
pany, but  it  is  also  such  an  excess  of  its  corporate  powers  as 


1  Pennsylvania  R.  Co.  v.  8t  Louis  806;  Beman  o.  RnfFord,  1  Sim.  N.  a 

Sec  R.  Co.,  118  U.  a  290,  800.    Sim-  550. 

ilar  language  was  used  in  State  v.  *  WoodrufF  v.  Erie   Ry.  Co.,  98 

Atchison  &a  R.  Co.,  (1888)  24  Neb.  N.  Y.  609,  6ia    See  g  869,  infra. 

148;  S.  a  4  Ry.  &  Corp.  L,  J.  86,  91,  »See  Vermont  &c.  R  Co.  v,  Ver- 

dting  Pennsylvania  R  Ca  v.  St.  mont  Cent  R  Co.,  84  Vt.  2,  49.    In 

Louis,  A.  ft  T.  H.  R.  Co.,  118  U.  a  England  it  is  enacted  that  no  rail- 

290,  and  Thomas  v.  The  Railroad,  way  company  shall  grant  or  accept 

101  U.  a  71.    Aoo,  East  Anglian  Ry.  a  lease  or  transfer  of  any  railway 

Cos.  V,  Eastern   Counties  Ry.  Co.,  unless  under  a  distinct  provision  of 

11  C.  B.  775;  a  a  21  L.  J.  C.  P.  an  act  specifying  the  parties.    8ft  9 

138;  Great  Northern  Ry.  Co.  v.  East-  Vic.  ch.  96. 

em    Counties    Ry.    Co.,   9    Hare,  <  Stevens    v,    Davison,    (1868)   18 

Orat.  827. 
88 
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renders  the  company  liable  to  forfeiture  of  charter  at  the 
instance  of  the  Stato.^ 

§  365.  Construction  of  statutory  authority  to  lease. —  A 

statute  authorizing  the  lease  of  a  railroad  will  not  by  implica- 
tion authorize  such  lease  by  the  directors  against  a  minority 
of  dissenting  stockholders,  so  far  as  their  interests  are  affected 
thereby.'  An  act  prov^iding  that  railroads  may  consolidate 
does  not  authorize  a  lease  by  one  company  to  anotlier.'  The 
section  of  the  constitution  of  Texas  which  provides  that  no 
railroad  corporation,  nor  the  lessees  of  such  portion,  shall  con- 
solidate with  any  other  parallel  or  competing  line,  is  a  restric- 
tion upon  the  power  of  such  corporations  and  is  not  to  be 
construed  as  a  grant  of  authority  to  lease/  Power  to  consoli- 
date is  power  to  take  in  a  partner  or  to  go  in  as  a  partner, 
while  power  to  lease  is  power  to  dispose  of  the  whole  ooncem 
to  a  stranger.  In  a  consolidation  the  stockholders  of  the 
respective  companies  retain,  to  a  certain  extent,  control  of 
their  corporate  property,  but,  by  a  lease,  the  stockholders  of 
the  leasing  company  part  with  this  control  of  their  corporate 
property,  hand  it  over  to  others  and  abandon  their  enter- 
prise/ Statutes  autbbrizing  railway  companies  to  lease  their 
roads  must  be  strictly  complied  with,  or  the  lease  will  be 
invalid  after  all.*    Where  the  power  to  make  a  lease  is  vested 

» PennsylvaDla  R.  Co.  v.  St.  Loais  BWood's  Rj.  Law,  1686;  Peters  v. 

Sec  Ry.  Ck>.,  118  U.  S.  2^0;  Thomas  Lincoln  &c.  R.  R.  Co.,  14  FedU  Rep. 

V,  The  Railroad,  101  U.  8.  71 ;  Troy  819,  where  a  two-thirds  vote  of  the 

&o.  R.  Co.  V.  Boston  &c.  Ry.  Co.,  86  stockholders   was   required ;    Kent 

N.  Y.  107 ;  Abbott  v.  Johnstown  &c.  Coast  Ry.  Co.  v.  London  &c.  Ry.  Co., 

R.  Co.,  80  N.  Y.  97;  B.  o.  96  Am.  L.  R  8 Ch.  App.  Cas.  656,  where  it 

Rep.  572;  People  v.  Albany  &;o.  R.  was  held  that  where  an  act  aathorixe» 

Co.,  77  N.  Y.  288.  a  lease  of  the  company's  property  to 

3 Mills  v.  Central  R.  Co.,  (1886)  41  another  company  upon  the  oerdfi- 

N.  J.  Eq.  1.  eate  of  the  boalrd  of  trade  being  ob- 

'Mills  V,  Central  R.  Co.,  (1886)  41  tained,  no  lease  can  be  valid  before 

N.  J.  Eq.  1,  7.    Bee  Archer  v.  Terre  the  certificate   has  been  obtained. 

Haute  &C.  R.  Co.,  102111.  498;  s.  a  and  mere  reference  in  subsequent 

7  Am.  &  Eng.  R.  Cas.  249.  acts  of  parliament  to  an  agreement 

*  Central  &c.  R.  Co.  v,  Morris,  (1887)  t6r  a  lease  which  has  been  entered 

68  Tex,  49,  59 ;  Abbott  v.  Horse  Car  into,  will  not  make  the  agreement 

Co.,  80  N.  Y.  27.  valid. 

6  Mills  v.  Central  R.  Co.,  (1886)41 
N.  J.  Eq.  1,  7. 
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in  the  shareholders  of  the  company,  the  directors  can  not  radi- 
cally modify  its  terms  and  conditions.^  Although  a  statutory 
provision  requires  the  written  consent  of  the  stockholders  to 
a  lease  of  a  road,  the  stockholders  may  be  estopped  by  laches 
from  pleading  the  illegality  of  the  proceedings.'  Dissenting 
shareholders  may  restrain  an  unauthorized  lease  as  they  may 
other  ultra  vires  acts.'  But  a  delay  of  three  months  is  not 
laches.^  Where  there  is  no  legislative  authority  for  ascertain- 
ing the  damage  inflicted  upon  the  dissenting  stockholders  by 
the  majority  diverting  their  vested  rights  by  an  illegal  lease, 
and  for  awarding  them  compensation  therefor,  the  court  will 
not  assume  that  function,  but  will  annul  the  lease  and  restore 
complainants  to  their  position  before  those  rights  were  invaded, 
regardless  of  the  effects  of  such  action  upon  the  lessee.* 

§  866.  Liability  of  the  lessor. —  A  railway  company  can 
not  lease  the  right  to  use  its  road  so  as  to  absolve  itself  from 
its  duties  to  the  public*  It  is  the  accepted  doctrine  in  this 
country  that  a  railroad  corporation  can  not  escape  the  per- 
formance of  any  duty  or  obligation  imposed  by  its  charter  or 
the  general  laws  of  the  State  by  a  voluntary  surrender  of  its 

I  Metropolitan  Elevated  By.  Co.  v.  ing  Railroad  Co.  v.  Morris,  (1888)  68 

Manhattan  Elevated  Ry.  Co.,  (N.  Y.  Tex.  59;  Freeman  t;.  Minneapolis  &c. 

1884)  U  Abb.  N.  Caa.  108,  285;  s.  a  R.  Co.,  (1881)  SS  Minn.  448;  Lakin 

15  Am.  &  Eng.  Ry.  Cas.,  51.    See  v.  WUlamette  &c.  R.  Ca,  (1886)  18 

also   Harkness   v,   Manhattan  £Ue-  Oregon,  486 ;  Rioketts  v.  Chesapeake 

vated  Ry.  Co.,  N.  Y.   Daily  Reg.  &c.  R.  Co.,  (W.  Va.  1890),  7  Ry.  «k 

Oct.  8,  1886.    Cf.  People  v.  Metro-  (}orp.  L.  J.  857,  citing  Pennsylvania 

politan  Elevated  Ry.  Co.,  26  Hun,  84.  r!  CTo.  u  St.  Loais  &c.  R.  Co.,  118 

>St  Louis   &c.  R   Ca  v.  Terre  U.  S.  809;  Thomas  v.  The  Railroad, 

Haute  R.  Co.,  88  Fed.  Rep.  440.  101  XT.  S.  71 ;  Transportation  Co.  v. 

<Pond  V.  Vermont  &c.  R.  Co.,  12  UUman,  89  111.  244;  Illinois  Central 

Blatchf.  280;  Tippecanoe  CSounty  v.  R.  0>.  v.  Barron,  5  Wall.  90;  Abbott 

Lafayette  ^tc  R.  (Do.,  50  Ind.  85.  v,  Johnstown  &a  R.  Co.,  80  N.  Y. 

4 liCiiiB  V.  Central  R.  Ck>.,  (1886)  41  27;  &  O.  36  Am.  Rep.  572;  Nelson  v. 

N.  J.  Eq.  1.  Vermont  Ac.  R.  Co.,  26  Vt.  717 ;  a  a 

ft  Mills  V.  Central  R.  Co.,  (1886)  41  62  Am.  Dec.  614;  Chicago  &c.  R  Co. 

K.  J.  Eq.  1.  V.  Whipple,  22  lU.  105;  Chicago  fta 

*  As  to  make  remuneration  for  per-  R.  Ck>.  u.  McCarthy,  20  HI.  885;  8.  a 

sonal  injuries  to  a  passenger  on  the  71  Am.  Dea  285;  Ohio  &a  R.  Ox  v. 

road.    International  Ac.  R.  Ca  v.  Dunbar,  20  Bl.  628;  8.  a  71  Am. 

Bedford,  (1888)  71  Tex.  274,  foUow-  Dec  291. 
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road  into  the  hands  of  lessees.^  Farther,  a  railroad  compan j, 
chartered  under  the  laws  of  Yirginia,  can  not,  by  the  volun- 
tary surrender  of  the  possession,  control  and  operation  of  its 
road,  by  deed  of  trust  to  trustees  of  its  own  selection,  shift  the 
responsibilities  imposed  upon  it  by  law;  nor  relieve  itself  from 
liability  for  wrongs  or  injuries  subsequently  done  to  persons 
or  to  property  in  the  negligent  operation  of  its  road.'  The 
lessor  continues  to  be  liable  for  all  acts  done  by  the  lessee  in 
operating  the  road,  whether  the  cause  of  action  be  ea?  delicto 
or  ex  contractu^  and  therefore  is  liable  for  goods  received  by 
its  line  for  carriage  and  not  delivered.'  And  this  is  so  although 
the  charter  of  the  former  authorizes  it  to  lease  its  road.^    A 

^Railroad  Oa  v.  Brown,  17  Wall,  the  States.  But  it  rests  upon  the  un- 

460.  founded  assumption  that  the  def end- 

s  Acker  v.  Alexandria  &c.  R.  Co.,  ant  company  has  transfeired  all  of 

(1888)  84  Va.  648;  Naglee  v.  Alezan-  its  chartered  rights  and  privileges  to 

dria  fta  R.  Co.,  (1887)  88  Ya.  707.  the  Richmond  &  DanviUe  Railroad 

'  National  Bank  of  Chester  v.  At-  Company.    We  understand  the  tes- 

lanta  Ac.  Ry,   Co.,  (1886)  26  S,  C.  thnony  as  tending  to  show,  and  the 

816;  Harmon  v.  Columbia  &c.  R.  Co.,  coDcession  of  counsel  to  be  simply 

(1888)  28  S.  C.  401.  that  the   defendant   company   has 

^Harmon  v.  Columbia  &c.  R.  Co.,  leased  its  road  to  the  Richmond  A 
(1888)  28  S.  0.  401 ;  Mclver,  J.,  thus  Danville  Raih-oad  Company,  and  not 
reasons:  The  circuit  judge  seems  to  that  it  has  transferred  all  its  char- 
rest  his  conclusion  upon  the  ground  tered  rights  and  privileges  to  that 
that  inasmuch  as,  under  the  charter  company.  On  the  contrary,  this  very 
of  the  defendant  company,  it  has  case  neoessarily  implies  that  the  de- 
power  to  lease  its  road,  it  follows  fendant  still  maintains  its  corporate 
neoessarily  that  when  the  road  is  organization  and  existence;  and  in- 
leased  the  company  is  released  from  stead  of  runniug  its  road  itself  di- 
all  its  obligations  to  the  public  and  rectly,  has  bargained  with  another 
to  individuals,  and  these  obligations  company  to  run  it  for  a  oompensa- 
then  vest  solely  upon  the  lessee.  We  tion,  as  we  suppose.  The  defendant 
can  not  accept  this  view.  It  rests  company,  therefore,  in  reality  still 
upon  the  idea  that  inasmuch  as  the  enjoys  the  benefits  of  its  charter 
defendant  company  incurs  these  ob-  and  can  not  be  permitted  to  escape 
ligations  in  exchange,  as  it  were,  for  its  corresponding  obligationa.  What 
the  charter  rights  and  privileges  would  be  the  e£fect  of  an  abaolute 
conferred  by  the  legislature,  when  transfer  of  all  its  chartered  rights 
such  rights  and  privileges  are  trans-  and  privileges  by  a  sale  made  under 
ferred  to  another  by  consent  of  he  proper  authority  ia  not  the  question 
legislature^  the  corresponding  obli-  before  us.  The  fact,  therefore,  that 
gations  are  likewise  transferred  to  the  defendant  company  is  authorized 
such  other  person  or  corporation,  by  its  charter  **  to  farm  out'*  or  lease 
This  at  first  view  seems  plausible,  its  road  to  another  company,  and 
and  is  the  view  adopted  in  some  of  that  it  has  done  so,  does  not  exempt 
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company  making  a  lease  without  legal  authority  subjects  itself 
to  liability  for  the  torts  of  its  lessee  committed  in  the  opera- 
tion of  the  leased  road.'  This,  however,  does  not  seem  to  be 
different  from  the  prevailing  doctrine  in  cases  where  leases 
are  authorized/  A  railway  company  executing  a  lease  to  an- 
other company  of  the  exclusive  use  of  its  track  and  roll- 
ing stock  for  ninety-nine  years,  which  is  confirmed  by  the 
legislature,  will  still  be  liable  for  the  destruction  of  property 
by  fire,  caused  by  a  neglect  on  the  part  of  the  lessee  company 
to  keep  its  track  clear  of  all  inflammable  matter,  notwithstand- 
ing the  legislature  may  have  conferred  upon  such  lessee  cor- 
poration all  the  powers  of  the  lessor.  There  being  no  clause 
of  exemption  in  such  act  of  the  legislature,  the  liability  of  the 
lessor  will  remain.'  And  both  lessor  and  lessee  are  liable 
under  a  like  statute  for  such  an  injury.'  The  original  obliga- 
tion can  only  be  discharged  by  a  legislative  enactment  con- 
senting to  and  authorizing  the  lease,  with  an  exemption 
granted  to  the  lessor  company.* 

§  367.  Line  between  liability  of  lessor  and  lessee. —  When 
a  railway  is  leased  under  a  statute  expressly  providing  that 
the  lessor  shall  not  be  exonerated  from  any  duties  or  liabilities 
imposed  by  its  charter,  the  lessee  and  not  the  lessor  is  liable 

it  from  responsibility,  in  the  absence  &o,  R.  Co.,  43  Me.  579;  Stearns  v. 

of  any  provision  granting  such  ex-  Atlantic  Sec,  R.  Co.,  46  Me.  95. 

emption;  and  there  is  no  such  ex-  'IngersoU  v,  Stockbridge  &c.  R. 

emption  in  defendant's  charter.'*  Co.,  8  Allen,  488;  Davis  v.  Provi- 

iTork  &a   R.  Co.  V.  V^inans,  17  dence&a  R.Co.,  121  Mass.  134.  It  is 

How.  801 ;  Alexandria  &c.  R.  Co.  v.  the  same  when  the  lease  was  with- 

Brown,    17  Wall.    445;   Abbott   v,  out  special  authority  from  the  State. 

Johnstown  Ac,  R.  Co.,  80  N.  Y.  27;  Both  companies   are    liable  to  the 

8.  a  86  Am.  Rep.  572;  Macon  &c.  owner  of  the  stock — the  one  because 

R.  Co.  V,  Mayes»  49  Ga.  855 ;  s.  c.  15  of  its  actual  operation  of  the  road ; 

Am.  Rep.  678;  Nelson  v,  Vermont  and  the  other  because  it  could  not, 

&C.  R.  Co.,  26  Yt  717;  s.  <^.  62  Am.  without  permission  of  the   legisla- 

Deo.  614;  Mahoney  v,  Atlantic  &c.  ture,  transfer  its  franchise  even  tem- 

&  Co.,  68  Me.  68 ;  Chicago  &c  R.  porarily  so  as  to  release  itself  from 

Co.  17.  Whipple,  22  Bl.    105.      C/.  liability  for  the  acts  and  defaults  of 

Woodruff  V.  Erie  Ry.  Co.,  98  N.  Y.  its  lessee.    International  &c  Ry.  Co. 

609.  V.  Dunham,  (1887)  68  Tex.  231. 

'Balsley  v,  St.  Louis  &c.  R.  Co.,  <  Singleton   v.  Southwestern  Ry. 

(1886)  119  ni.  68;  Pratt  v.  Atlantic  Co.,  70  Gku  464. 
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for  tortB ;  as^  for  example^  to  a  passenger  injured  by  an  assault 
and  wrongful  expulsion  from  its  train  by  one  of  the  lessee's 
servants.^  So  it  has  been  said  that  an  authorized  lease,  even 
without  any  exemption  dause,  absolves  the  lessor  ftrom  the 
torts  of  the  lessee  resulting  from  the  negligent  operation  and 
handling  of  its  trains  and  the  general  management  of  the 
leased  road  over  which  the  lessor  can  have  no  control.  But  for 
an  injury  resulting  from  the  negligent  omission  of  some  duty 
owed  to  the  public,  such  as  the  proper  construction  of  its  road, 
station  houses,  etc^  the  charter  company  can  not,  in  the  ab- 
sence of  statutory  exemption,  discharge  itself  of  legal  respon> 
sibility.*  The  distinction  is  stated  by  Judge  Brewer  to  be 
that  if  the  injury  results  from  negligence  in  the  handling  of 
trains  or  in  the  omission  of  any  statutory  duty  connected 
with  the  management  of  the  road,  matters  in  respect  of  which 
the  lessor  company  could  in  the  nature  of  things  have  no  con- 
trol, then  the  lessee  company  will  alone  be  responsible;  but 
when  the  injury  results  from  the  omission  of  some  duty  which 
the  lessor  itself  owes  to  the  public  in  the  first  instance  —  some- 
thing connected  with  the  building  of  the  road  —  then  the 
company  assuming  the  franchise  can  not  divest  itself  of  re- 
sponsibility by  leasing  its  track  to  some  other  company.' 
This  seems  to  be  as  far  as  principle  can  extend  the  lessor's 
liability,  and  it  appears  to  be  settled  that  the  lessee  is  liable 
for  injuries  inflicted  through  the  negligence  of  its  employees 

1  Mahoney  v.  Atlantic  &c.  B,  Ck>.,  though  the  lessee  had  long  been  in 

68  Me.  68,  by  a  divided  court.    But  f  uU  possession  and  control  under  the 

in  Braslin  v,  Somerville  &c.  R.  Co.,  lease,  and  had  covenanted  therein 

(1887)  145  Mass.  64,  this  case  was  not  to  maintain  the  station  houses  in  as 
foUowed,  and  the  lessor  was  held  good  order  as  they  were  in  at  the 
liable  in  not  unlike  circumstances.  date  of  the  lease.    The  same  rule 

'Nugent  V.  Boston  &c,   R.    Ck>.,  has  been  followed  in  respect  of  cattle 

(1888)  80  Me.  62,  holding  that  when  guards  omitted  in  the  original  con- 
a  railroad  corporation  leases  its  road  struction  of  the  road.  Cook  v,  MU- 
by  virtue  of  a  legislative  enactment  waukee  &c.  R.  Co.,  (1874)  36  Wis.  45; 
containing  no  provision  exempting  St.  Louis  &c.  R.  Ck).  v.  Curl,  (1883)  28 
it  from  liability,  the  lessor  is  liable  Ean.  622. 

for  a  pei'Bonal  injury  which  resulted       'St.  Louis  fta  Go.  v.  Curl,  (188^ 
solely  from  the  original  defective    28  Kan.  622. 
construction  of   its   station  house^ 


§  368b3  POWSB  TO  8BLL  AJfD   LEA8B.  099 

ia  the  management  of  trains.^  It  seems  a  matter  of  oonme, 
however,  that  if  the  road  be  operated  under  the  name  of  the 
lessor,  the  latter  will  be  liable.' 

§  368.  Liability  of  the  lessee. —  A  railway  oan  not,  with- 
out express  statutory  authority,  divest  itself  of  its  franchise, 
or  delegate  to  others  the  performance  of  that  duty  which  the 
legislature  has  imposed  upon  it.  But  if  a  railway,  under  due 
authority  of  law,  has  leased  its  line  to  another  railway,  the 
lessor  railway  is  not  liable  for  torts  committed  by  the  lessee 
railway  in  the  operation  of  the  line.'  The  lessee  is  liable  for 
any  injuries  after  it  enters  into  possession,  arising  from  its 
failure  to  keep  the  property  in  repair,  as  for  example  its  own 
failure  to  keep  the  tracks  in  good  condition.^  The  lease,  under 
due  authority  of  law,  effects  a  transfer  of  rights  and  liabilities 
in  its  management,  so  that  the  corporation  owning  the  rail- 
road is  discharged  from  responsibility  for  the  lessee's  torts.' 

>  Davis  V.  Providence  Ac  R.  Co.,  of  the  legislature,  leased  its  road, 
121  Mass.  184;  Hall  v.  -Brown,  54  and  transferred  the  exolusive  pos- 
N.  H.  495.  But  Peoria  &a  R.  Co.  v.  session  and  oontrol  thereof  to  another 
Lane,  83  111.  448,  is  contra,  agreeing  company,  can  not  be  held  liable  for 
with  the  decisions  cited  in  the  last  injuries  thereon,  sustained  by  aserr- 
•ection.  ant  of  the  lessee,  by  reason  of  the 

>  Bower  tx,  B.  &  8.  W.  R.  Co.,  4d  lessee's  negligence.  Ace  Bailroad 
Iowa,  540.  In  a  case  where  consoli-  Co.  v.  Morris,  63  Tex.  59.  If  the  cir- 
dation  had  been  attempted  by  means  cumstances  are  such  as  to  render  the 
of  an  unauthorized  lease  it  was  held  lessee  liable  for  torts,  it  can  not 
that  the  lessor  company  was  not  in  plead  by  way  of  defense  that  the 
a  state  of  quiescence  or  torpor,  but  lease  was  ultra  vires  of  the  lessor 
that  instead  Qf  managing  its  road  company.  McCleur  v,  Manchester 
alone,  it  operated  it  in  conjunction  &c,  R.  Co.,  13  Gray,  124;  8.  a  74  Am. 
with  others ;  and  that,  accordingly,  Dec.  624 ;  Beach  on  Railways,  §  569; 
it  remained  liable  for  injuries  caused  Doolan  t?.  Midland  Ry.  Co.,  L.  R.  2 
by  those  whom  it    bad  associated  App.  Cas.  792. 

with  itself  in  the  operation  and  man-  ^Hoff  v,  Minneapolis  &c.  R.  Co., 
agement  of  its  property.  Latham  14  Fed.  Rep.  658;  Wasmer  v.  Dela- 
t?.  Boston  &c.  Ry.  Co.,  38  Hun,  265,  ware  &c.  R.  Co.,  80  N.  Y.  812;  Phil- 
citing  Abbott  t;.  Johnstown  &c.  adelphia  &c.  R.  Co.  v.  Anderson, 
Horse  R.  Co.,  80  N.  Y.  27;  a  O.  86  (1880)  94  Penn.  St.  851 ;  s.  a  39  Am. 
Am.  Rep.  572.  Rep.  787;  Beach  on  Railways,  ^  569. 
s  Virginia  Midland  Ry.  Co.  v.  *  Virginia  Midland  Ry.  Co.  v. 
Washington,  (Va.  1890)  7  Ry.  &  Corp.  Washington,  (Va.  1890)  7  Ry.  &  Cxjrp. 
L.  J.  853»  holding  that  a  railroad  L.  J.  853,  citing  Pierce  on  RaihoadB. 
company  which  has,  under  authority  283;  Mahoney  v.   Railroad   Co.,  63 
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The  lessee  company,  for  the  purposes  of  the  lease,  becomes, 
pro  hoc  vice,  the  owner  of  the  road,  and  while  the  lessees 
operate  the  road  under  their  lease,  the  lessors  are  not  liable, 
under  their  charter  or  the  statutes  of  the  State,  for  an  injury 
sustained  thereon  by  a  passenger,  caused  by  the  wrongful  acts 
of  the  agents  or  servants  of  the  lessees  towards  him;  nor  is 
there,  in  such  case,  any  privity,  either  of  contract,  or  by  im- 
plication of  law,  between  the  passenger  and  the  lessors,  as 
common  carriers  of  passengers,  by  which  they  are  rendered 
liable  for  such  an  injury.  The  remedy  of  the  passenger  for 
an  injury  thus  caused  is  against  the  lessees,  who  have  the 
exclusive  use,  care,  direction,  and  control  of  the  road,  and 
with  whom  alone  the  passenger  contracts.^  The  lessee  com- 
pany is  not,  however,  liable  for  the  torts  of  the  lessor  com- 
mitted prior  to  its  taking  possession  of  the  property,  nor  for 
such  injuries  to  property  and  person  occurring  after  possession 
as  are  occasioned  by  the  fault  of  the  lessor.*  Statutes  impos- 
ing police  and  other  duties  and  liaj[)ilities  on  railroad  companies 
are  usually  construed  to  apply  to  companies  and  persons  who 
are  in  possession  under  contracts  with,  or  by  permission  of, 
the  company  owning  the  railroad.' 

§  3  6  9.  New  York  statutes. —  In  New  York  the  statutes  have 
long  authorized  leases  of  one  railroad  to  another,  and  the  ac- 
quiring of  stock  in  a  leased  road.*    Under  the  law  providing. 

Me.  68;  Ditchett  v.  Railroad  Co.,  67  iMahoney  v.  Railroad  Co.,  68  Me. 

N.Y.426;s.  a5Hun,  165;Nortont7.  68;  Virginia   Midland   Ry.    Co.    v. 

Witswall,  26Barb.6l8.  Yet  in  Single-  Washington,    (Va.    1890)   7  Ry.    & 

ton   V.  Railroad   Co..  70   Ga.  464,  Corp.  U  J.  853;  Nugent  v.  Railroad 

where  a  lease  had  been  authorized  Co.,  89  Me.  62-72. 

by  statute,  the  lessor  railway  was  ^  Pittsburg  &c.  R.  Co.  v.  Kain,  85 

held  liable  to  a  passenger  who  was  Ind.  291 ;  Beach  on  Railways,  g  669. 

injured  by  the  negligent  operation  '  Virginia    Midland   Ry.    Ca    fh 

of  a  train   by  the  servants  of  the  Washington,  (Va.    1890)   7   Ry.  ft 

lessee  railway,  upon  the  ground  that  Corp.   L.  J.  858,  citing  .  Pierce  on 

the  statute  authorizing  the  lease  did  Railroads,  288,    284;    Daooning   «• 

not  in  terms  exempt  the  lessor  rail-  Chicago  &c.  R.  Co.,  (1876)  43  Iowa, 

way  from   liability;  but  this   case  96;  Clary  v.  Iowa  &c.  R.  Co.,  87 

seems  to  be  in  oonflict  with  the  cur*  Iowa,  842 ;    Stewart  v,  Chicago  fta 

rent  of  authority.   Virginia  Midland  R.  Co.,  27  Iowa,  282. 

^y,  Co.  V.  Washington,  (Va.  1890)  7  *  These  statutes  are  consolidated 

I^.  &  Corp.  L.  J.  858,  citing  Patterson  in  the ''  Railway  Law  of  1890,*'  Laws 

on  Railway  Accidents,  §§  130, 131.  of  1890,  ch.  565,  §§  78,  79. 
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that  *^  it  shall  be  lawful  hereafter  for  any  railroad  corporation 
to  contract  with  any  other  railroad  corporation  for  the  use  of 
their  respective  roads,  and  thereafter  to  use  the  same  in  such 
manner  as  may  be  prescribed  in  such  contract ;  but  nothing 
in  this  act  contained  shall  authorize  the  road  of  .any  railroad 
corporation  to  be  used  by  another  railroad  corporation  in  a 
manner  inconsistent  with  the  provisions  of  the  charter  of  the 
corporation  whose  railroad  is  to  be  used  under  such  contract," 
a  railroad  corporation  has  the  right  and  power  to  lease  its 
property  and  franchise  to  another  railroad  corporation,  pro- 
vided the  same  is  to  be  used  by  the  lessee  fof  the  purpose  de- 
fined in  the  charter  of  the  lessor,  and  may  exercise  this  right 
and  power  in  all  cases  where  there  is  no  prohibition  against 
their  exercise  contained  in  the  charter  of  either  company.^ 
This  act  has  been  held  by  the  Court  of  Appeals  to  confer  power 
upon  railroad  corporations  not  only  to  acquire,  but  also  to  trans- 
fer to  other  railroad  corporations  by  lease,  the  exclusive  right 
to  enjoy  the  property  and  privileges  of  the  lessor.*  And  there 
is  no  statutory  inhibition  against  such  lease,  although  the  roads 
are  parallel  and  competing  lines.  The  law  prohibiting  the 
merger  or  consolidation  of  companies  whose  railroads  run  on 
parallel  or  competing  lines,  does  not  apply  to  prevent  the 
lesLsing  of  one  railroad  by  another,  even  for  a  long  period, 
as  such  leasing  is  not  a  merger  or  consolidation.'  The  legis- 
lature having  authorized  the  leasing  of  parallel  or  competing 
railroads,  the  validity  of  the  lease  can  not  be  questioned  by 
the  courts  upon  grounds  of  public  policy.*  Under  these  laws, 
however,  there  is  no  power  to  lease  to  individuals.^  Thus  a 
contract  of  a  street  railway  company,  after  it  had  abandoned  a 

iGere  t;.  New  York  &c.  R.  Co.,  (1885)19  Abb.  N.  G  198;  New  York 

(1885)  19  Abb.  N.  G.  198,  construing  Laws  1869,  c.  917»  §  9. 

New  York  Laws  1889,  oh.  218.  « Gere  v.  New  York  &a  R.  Co., 

2  WoodruflE  V.  Erie  R.  Co.,  93  N.  Y.  (1886)  19  Abb,  N.  C.  193. 

609;  Fisher  v.  New  York  &c.  R.  Co.,  >  Abbott  v,  Johnstown  &c.  R.  Co., 

46  N.  Y.  641 ;  People  r.  Albany  &c.  80  N.  Y.  28,  where  a  horse  railroad 

R.  Co.,  77  N.  Y.   232;  Troy  &o.  R  was  leased  to  an  individual,  and  for 

Co.  t;.  Boston  &c.  R  Co.,  86  N.  Y.  an  injury  resulting  from  negligence 

107 ;  Central  Ac.  R.  Co.  t;.  Twenty-  in  handling  a  car,  the  company  was 

third  Street  R.  Co.,  54  How.  Pr.  168,  sued ;  and  it  was  held  that  there  was 

188.  no  power  to  lease  the  road  to  an  in- 

*QeTe  V,  New  York   &c,  R.  Co.,  dividual,  and  that  the  lessee  must  be 
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portion  of  its  road,  giving  a  private  individual  the  right  to  ran 
freight  cars  over  the  unused  portion  of  its  road,  was  held  void 
as  against  public  policy.^  A  lease  of  a  part  of  a  road  whioh 
it  was  understood  should  be  abandoned  bj  both  parties  was 
of  course  unauthorized  by  the  law  that  provided  that  all  the 
duties  of  the  lessor  should  be  undertaken  by  the  lessee.'  A 
lease  for  four  hundred  and  seventy-five  years  of  the  railroad 
of  a  company  chartered  for  a  hundred  years  only^  is  not  void 
when  there  is  a  statute  prescribing  a  method  whereby  the 
corporate  existence  may  be  perpetuated  if  desired  by  the  stock- 
holders.* A  conj^ract  by  the  lessee  company  to  pay  as  rent  the 
interest  on  certain  mortgage  bonds  of  the  lessor  company  dar- 
ing the  continuance  of  the  lease,  aiid  the  principal  at  the  ter- 
mination of  the  same,  is  not  ultra  vires.^  The  New  York  laws 
grant  to  telegraph  companies  the  most  comprehensive  powers 
in  reference  to  the  conduct  of  their  business.  The  right  of 
one  company  to  lease  the  lines  of  another  exists  under  the 
act,  and  a  New  York  court  will  not  interfere  with  such  a  trans- 
action by  injunction  on  the  ground  of  its  ill^ality  in  another 
State  where  part  of  the  property  of  one  of  the  companies  is 
situated.  Under  the  act  of  1870,  however,  such  a  lease  must 
be  ratified  by  a  three-fifths  vote  of  its  stockholders  at  a  gen- 
eral meeting  duly  called  for  the  purpose.* 

§  370.  What  is  carried  by  a  lease. —  The  lessee  of  a  rail- 
road is  entitled  to  all  the  privileges  of  the  lessor,*  to  the  free 
use  of  the  railway  comprised  therein,  and  to  the  enjoyment  of 
the  powers  and  privrileges  granted  to  the  lessor.''  A  road  leas- 
ing another  likewise  becomes  subject  to  all  the  statutory  du- 
ties, obligations  and  restrictions  imposed  upon  the  lessor.*  The 

regarded  as  agent  of  the  lessor,  which  Co.,  49  N.  Y.   Super.  Ct.  Rep.  441; 

was  liable  for  the  injury.  New  York  Laws  1870,  ch.  568. 

1  Fanning  v.  Osborne,  102  N.  Y.  « Fisher  v.  New  York  &c.  R.  Co., 
441.  46  N.  Y.  644.     And  it  may  charge 

2  Troy  &c.  R.  Co.  v,  Boston  &c.  R.  any  rates  the  company  owning  the 
Co.,  86  N.  Y.  107.  leased  line  might  make. 

'Gere  v.  New  York  &c,   R.   Co.,  ? Chicago  v,  Evans,  24  111.  52;  Lon- 

(1885)  19  Abb.  N.  0.  203 ;  N.  Y.  Laws  don  &c.  Ry.  Co.  r.  South  Eastern  Ry. 

of  1866,  ch.  697,  §  5.  Co.,  8  Ex!  584 ;  8  Vic.  ch.  20,  §  113. 

*Gtere  r.   New  York  &c.  R  Co.,  ^E.  g.  in    the   matter   of   rates. 

(1885)  19  Abb.  N.  C.  192.  McGregor  v.  Erie  R.  Co.,  36  N.  J. 

0  Reiff  V,  Western  Union  Telegraph  Eq.  89;  Chicago  t;.  Evans,  24  IlL  63; 
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lessee  of  a  railroad  takes  all  the  interest  of  the  lessor  oom- 
panj  in  lands  or  easements  subject  to  its  control,  together 
with  the  power  to  condemn  additional  lands  necessary  for  its 
proper  use.^  When  the  lessor  company  is  itself  the  lessee  of 
a  road  connecting  with  its  own,  a  lease  of  its  own  original 
road,  together  with  the  road  so  held  under  lease  by  iti  with 
the  appurtenances  and  incidents,  will  pass  to  the  lessee  the 
control  of  both  roads*'  So  a  lease  of  a  line  of  railway  en- 
titles the  company  becoming  lessee,  to  the  benefit  of  an 
agreement  entered  into  by  the,  lessor  for  the  use  of  a  part  of 
a  third  company's  line.*  Where  a  railroad,  company  leased 
its  road  and  properties  for  nine  hundred  and  ninety-nine 
years  to  another  corporation,  which  agreed  to  pay  all  judg- 
ment liens  against  the  lessor,  and  to  complete  its  road,  and 
the  two  companies  executed  a  deed  of  trust  to  secure  bonds 
of  the  lessor,  the  proceeds  of  which  are  received  by  the  les- 
see, and  partly  used  for  its  own  benefit,  the  lessee  was  held 
liable  for  debts  which  existed  against  the  lessor  before  the 
lease,  though  they  were  not  reduced  to  judgment.^  The  obli- 
gation imposed  upon  the  company  to  pay  one  per  cent,  of  its 
gross  earnings  being  a  charter  obligation,  and  the  considera- 
tion for  its  franchise,  a  subsequent  lessee  of  the  road  is  bound 
to  discharge  the  obligation  by  paying  the  percentage,  though 
the  lease  is  silent  in  regard  to  it,  and  though  there  is  no  stat- 
utory provision  for  such  liability.  Charter  rights  can  not  be 
acquired  by  acts  in  pais  without  the  assumption  at  the  same 
time  of  the  charter  duties.^  But  a  lease  of  a  railroad  for 
ninety-nine  years,  the  assumption  of  its  debts  and  purchase  of 
its  rolling  stock,  is  not  such  an  assignment  as  will  place  the 

London  &c.  Ry,  Ca  v.  South  East-  *  London  &c.    Ry.   Co,   v.  South 

©rn  Ry.  Co.,  8  Ex.  684;  8  Vic.  ch.  20,  Eastern  Ry.  Co.,  8  Ex.  584. 

§113.  *  Chicago  Ac.   Ry.   Co.  v.  Third 

1  And    therefore,    if    a    portion  Nat.  Bank,  (1890)  134  U.  S.  276.  This 

thereof  be  taken  and  condemned  for  liability  is  not  affected  by  the  sub- 

the  use  of  another  road,  the  condem-  sequent  expenditure  by  the  lessee, 

nation  money  is  payable  to  the  les-  on  the  lessor's  road,  of  an  amount 

see,  to  be  used  by  it  during  the  term  greater  than  the  amount  so  misap- 

of  the  lease.    Matter  of  New  York  propriated. 

Cent  R.  Co.,  49  N.  Y.  414.  »City  of  New  York   v,  Twenty- 

«  Philadelphia  &c.  R.  Co.  v.  Cata-  Third  St.  Ry.  Co.,  (N.  Y.  1889)  118 

wissa  R.  Co.,  58  Pa.  St.  20.  N.  Y.  811. 
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transaotion  in  the  light  of  a  trust  with  preferences  for  the 
benefit  of  creditors.*  Where  a  proposed  "  joint  lease  "  be- 
tween four  railroad  companies  is  executed  by  three,  and  the 
fourth  company  refuses  to  execute  it,  whereupon  two  of  the 
others  retract,  equity  will  not  compel  the  fourth  company,  at 
the  suit  of  its  stockholders,  to  execute  the  lease.'  While  the 
lessee  may  not,  perhaps,  be  liable  for  the  amount  agreed  upon 
in  a  contract  of  leasing,  Void  because  unauthorized,  it  may  be 
required  to  pay  a  just  compensation  for  the  use  of  the  prop- 
erty.' And  the  lessee  and  its  assigns  are  estopped  from  plead- 
ing the  want  of  statutory  authority  in  an  action  to  recover 
rent  for  the  use  of  the  road.^  But  the  fact  that  the  lessee 
company  has  retained  possession  of  and  continued  to  operate 
the  road  under  a  voidable  lease  does  not  amount  to  a  ratifica- 
tion, nor  prevent  it  from  making  the  defense  of  invalidity,  in 
a  suit  by  a  stockholder  of  the  lessor  company  to  compel  pay- 
ment of  the  rent.* 

§  371.  Law  governing  leased  roads. —  A  foreign  railway 
leasing  a  domestic  one  is  subject  to  the  laws  of  the  residence 
of  the  lessor,*  so  far  as  they  affect  the  property  leased.^  A 
receiver  of  a  railroad,  appointed  by  the  governor,  can  not,  by 
leasing  the  road,  vest  the  lessees  with  such  an  interest  in  the 
road  and  its  franchises  that  it  can  not  be  divested  by  an  act 
of  the  legislature.*  When  a  railroad  company  leases  the  road 
of  another,  its  charges  for  transportation  thereon,  are  subject 
only  to  the  restrictions  imposed  upon  the  lessor  and  not  to 
those  imposed  upon  itself  with  respect  to  transportation  upon 

1  Gratz  V,  Pennsylvania  R  Co.»  41  essary  for  the  public  good,  and  that 

Fa.  St.  447.  hence  rent  is  not  recoverable. 

sives  t7.  Smith,    (1800)  65   Hun,  <  Woodruff  v.    Erie   By.  Co.,  98 

606.  N.  Y.  609. 

s  Farmers*  Loan  &  Trust  Ck).  v.  *Barr  i;.  New  York  &c.  R  Ca, 

St.  Joseph  &c.  R.  Co.,  2  Fed.  Rep.  (1889)  52  Hun,  655. 

117.    But  see  Union  Bridge  Co.  v.  «  McGregor  v,  Erie  B.  Ca,  80  N.  J. 

Troy  &o.  B.  Co.,  7  Lans.  240,  where  Eq.  115. 

it  was  held  that  in  setting  aside  an  ^  Stone  v.  Illinois  Central  R  Ca, 

vUra  vires  lease,  the  court  vnll  not  116  U.  S.  847. 

relieve  the  parties  more  than  is  nee-  ^  McMinnviUe  &a  B.  COk  v.  Hog- 
gins, 59  Tenn.  177. 
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its  own  line.*^  Lessees  must  conform  to  the  charter  require- 
ments of  the  company  whose  road  they  occupy  or  use.*  So 
also  when  the  power  to  take  a  lease  of  a  railroad,  built  under 
the  general  railroad  law,  is  derived  solely  from  this  law,  the 
rights  and  liabilities  under  the  lease  are  governed  by  it  and 
not  by  the  charter  of  the  company  which  becomes  lessee.' 

1  Bodgera  v.  Wheeler,  48  N.  Y.  698 ;  >  City  of  Chicago  v,  Evans,  94  lU. 

Pearson  v.  Wheeler,  65  N.  H.  41;  63. 

Taylor  on  Corporations,  §  417.    O/.  *  McMlUan  v,  Michigan  &c.  B.  Co., 

Stratton  v,  European  &c.  By.  74  Me.  16  Mich.  79. 
433;  Beeaon  v.  Lang,  86  Pa.  St  197. 
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§872.  Introdactory. —  Five  powers  were  enumerated  in 
the  old  books  as  necessarily  and  inseparably  belonging  to  a 
corporation :  (1)  To  have  perpetual  succession ;  and  hence,  all 
SLggregaXe  corporations  have  a  power,  necessarily  implied,  of 
admitting  members  in  the  room  of  such  as  are  removed  by 
death  or  otherwise.  (2)  To  sue  and  be  sued,  implead  and  be 
impleaded,  grant  and  receive  by  its  corporate  name,  and  do  all 
other  acts  as  natural  persons  may.  (3)  To  purchase  lands  and 
bold  them  for  the  benefit  of  themselves  and  their  successors. 
(4)  To  have  a  common  seal ;  and,  (5)  To  make  by-laws,  which 
are  considered  as  private  statutes  for  the  government  of  the 
corporate  body.*  The  General  Corporation  Act  of  New  York 
of  1890,  which  is  a  codification  of  the  statutes,  also  enumerates 
five  general  powers.'  This  act  further  provides  that  in  addition 

^AngeU   and  Ames  on  Corpora-  to  dispose  of  such  property  as  the 

tions,  §  110,  dting  Kyd  on  Corpora-  purposes  of  the   corporation   shall 

tions,  69.  require,  not  exceeding  the  amount 

2  Every  corporation  as  such  has  limited  by  law.  (4)  To  appoint  such 
power,  though  not  specified  in  the  subordinate  officers  and  agents,  as 
law  under  which  it  is  incorporated :  its  business  shaU  require,  and  to 
(1)  To  have  succession  for  the  period  allow  them  a  suitable  compensation ; 
specified  in  its  certificate  of  inoorpo-  and  (5)  To  make  by-laws,  not  incoa- 
ration  or  by  law ;  and  perpetually  sistent  with  any  existing  law,  for  the 
when  no  period  is  so  specified.  (2)  To  management  of  its  property,  the  reg- 
have  a  common  seal  and  alter  the  ulation  of  its  affairs,  and  the  trans- 
same  at  pleasure.  (8)  To  acquire  by  fer  of  its  stock.  But  no  by-law 
grant,  gift,  devise  or  bequest,  and  regulating  the  election  of  directors 
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to  the  powers  therein  enumerated,  and  those  expressly  given  in 
the  law  under  which  it  is  or  shall  be  incorporated,  no  corpo- 
ration  shall  possess  or  exercise  any  corporate  powers,  except 
such  as  shall  be  necessary  to  the  exercise  of  the  powers  so 
enumerated  and  given.*  This  is  but  a  legislative  expression 
of  a  general  principle  of  law  that  the  character  and  purposes 
of  an  incorporated  institution  are  to  be  gathered  from  its 
charter  or  act  of  incorporation  alone,'  and  that  corporations 
have  such  power  only  as  the  act  creating  them  grants,  and 
the  powers  incidental  to  those  grants ; '  that  a  corporation  is 
not  vested  with  all  the  capacities  of  a  natural  person  or  of  an 
ordinary  partnership,  but  with  such  only  as  ;ts  charter  cout 
fers;^  that  while  natural  persons  may  do  with  themselves  and 
theirs  whatever  is  not  forbidden,  artificial  persons  cannot 
rightfally  do  anything  that  is  not  expressly  or  by  necessary 
implication  permitted  by  the  law  of  their  being.* 

§  373*  The  corporate  name. —  ^^  The  names  of  corporations 
are  given  of  necessity ;  for  the  name  is,  as  it  were,  the  very 
being  of  the  constitution ;  for  though  it  is  the  will  of  the  king 
that  enacts  them,  yet  the  name  is  the  knot  of  their  combina- 
tion, without  which  they  could  not  perform  their  corporate 
acts;  for  it  is  nobody  to  plead  and  be  impleaded,  to  take  and 
give,  until  it  hath  gotten  a  name."  *    Coke  very  justly  likens 

or  officers  shall  be  valid,  unless  pub-  porations   from    engaging    in   any 

lished  for  at  least  two  weeks  in  a  business  other  than  that  expressly 

newspaper  in  the  oonnty  where  the  authorized  by  their  charters  or  the 

election  is  to  be  held,  and  at  least  law  under  which  they  are  fonned. 

thirty  days   before  such   election.  Stimson's    Am.    Stat.    Law,   (1886) 

N.  Y.  Laws  of  1890,  ch.  668,  §  8.  §446. 

t  N.  T.  Laws  of  1800,  ch.  568,  §  0.  >  Chicago  Qas  Light  Co.  v.  People's 

The  former  law  in  New  York  in-  Gas  Light  Co.,  (1887)  ISl  111.  580; 

eluded  in  its  statement  powers  given  S.  a  2  Am.  St.  Rep.  Id4 ;  Elevator 

by  charter.    2  N.  Y.  Rev.  Stat.  {7th  Co.  v.  Memphis  &  Charleston  R.  Co., 

ed.)1580;  Curtis  v.  Leavitt,  15  N.  Y.  (1887)  85  Tenn.  708;  s.  a  4  Am.  St. 

9;  Halstead  v.  New  York,  8  N.  Y.  Rep.  798. 

480.    There  was  a  similar  statute  in  <  Davis  v.  Old  Colony  R.  Co.,  (1881) 

New  Jersey.    Morris  &c.  R  Co.  t;.  181  Mass.  258. 

Sussex  R  Co.,  20  N.  J.  £q.  542.  «  Pittsburgh  Sec,  Ry.  Co.  v.  Lyon, 

s  Nicholson's   Succession,    87   La.  (1889)  128  Pa.  St.  140 ;  B.  o.  10  Am. 

Ann.  846.    The  constitutions  of  Ala-  St.  Rep.  617. 

bama,  Louisiana,  Missouri,  Califor-  ^  2  Baa  Abr.  (Am.  ed.)  440. 
nia  and  Pennsylvania  prohibit  cor- 


€08  OENESAL  OOSPOBATE   P0WES8.  [§  373. 

its  name  to  an  individual's  proper  or  baptismal  name,  and 
when  bestowed  by  a  private  founder  he  compares  him  to  a 
god-father.*  Until  recently  the  King  in  England,  in  granting 
his  patent,  usually  designated  the  name  by  which  the  corpora- 
tion was  to  be  known,  or  else  the  recitations  in  the  patent  were 
such  as  to  indicate  the  corporate  name;'  and  the  same  was  true 
of  charters  granted  by  parliament.*  So  in  this  country  it  is 
said  that  the  recitation  in  the  act  of  incorporation  may  be  such 
as  to  indicate  the  name  by  which  the  corporation  shall  be 
known/  A  corporation  can  not  by  statute  take  a  name  iden- 1 
tical  with  the  name  of  an  existing  corporation.  The  ground 
upon  which  the  courts  first  relieved  against  the  assumption  of 
the  name  of  an  existing  company  by  another  was  that  it  was 
calculated  to  attract  business  intended  for  the  older  company 
to  the  new  by  deceiving  the  public.^  But  a  loan  and  trust 
company,  which  has  taken  tne  name  of  the  State  in  which  it 
does  business  as  a  part  o(  its  corporate  name,  is  not  entitled 
to  an  injunction  restraining  a  similar  use  of  the  name  of  the 
State  by  another  loan  and  trust  company  doing  business  at 
a  point  a  hundred  miles  distant,  the  proof  not  showing  a  con* 
flict  of  interest,  or  that  the  business  transacted  by  defendants 
would  materially  interfere  with  plaintiflPs  business.*  With 
this  exception  as  to  names  indicating  locality,  any  name  as- 
sumed in  imitation  of  another  is  in  violation  of  the  right  of 
the  owner  thereof.^    In  dealing  with  corporations,  an  unlaw- 

1 10  Co.  28;  3  Inst.  666.  Telephone  Co.,  and  brought  suit  in 

s  **  Names   of   Corporations,"   by  that  name,  proof  of  the  special  act 

W.  W.  Thornton,  28  Cent.  L.  J.  581 ;  2  under  which  they  were  incorporated, 

Bac.  Abr.  441,  citing  1  Salk.191,  p.  8.  and  a  certificate  of  the  secretary  of 

<  Glover   Corp.    52,    58;    WiUcoz  the  commonwealth  in  the  form  re- 

Corp.  50 ;  Qrant  Corp.  50.  quired  by  Laws  &  BesoWes,   1870, 

^  Trustees   v.  Park,  (1838)  10  Me.  ch.  224,  §  11,  is  oonclusiye  evidence 

441 ;  School  Com.  v.  Dean,  2  Stew.  &  of  the  corporate  existence.    Dolbear 

P.  190.    The  authority  granted  by  i;.  American  Bell  Tel.  Co.,  8  Sup.  Ct 

Mass.  Act  of  March  19, 1880,  (Laws  &  Rep.  778. 

Resolves,  1880-81,  ch.  117,  p.  74),  to  *  <*  Names  of  Companies,**  10  Cent, 

the  person  named  therein,  to  organ-  L.  J.  461 ;  Holmes  v,  Holmea  &c. 

ize  as  a  corporation  under  the  pro-  Co.,  87  Conn.  278;  S.  a  9  Am.  Rep. 

Tisions  of  Laws  &  Resolves,  1870,  824. 

ch.  224,  relating  to  corporations,  gave  ^  Nebraska  &a  Co.  t^  Nine,  (Neb. 

them  the  right  to  select  a  corporate  1889)  48  N.  W.  Rep.  848. 

name ;  and  such  persons  having  se-  ?  Brooklyn  &o,  Co.  v.  Masury,  26 

lected  the  name  of  the  American  BeU  Barb.  416.    And  see  10  Cent  L.  J. 
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fol  imitation  of  a  name  is  subject  to  the  same  rales  of  law 
whiob  apply  where  the  parties  are  unincorporated  firms  or 
companies.* 

§  874.  The  same  »ubjeet  continned. —  Where  a  statute  for^ 
bade  a  corporation  to  take  the  name  of  a  person  or  firm  without 
adding  the  word  "company  "  or  "corporation,"  together  with 
some  word  designating  the  business,  it  was  held  that  "Mai- 
linckrodt  Chemical  Works"  was  not  objectionable,  although 
''Mallinckrodt"  is  a  family  name.'  A  misnomer  of  the  cor- 
poration does  not  invalidate  a  deed  if  it  can  be  collected 
from  the  face  of  the  deed,  aided  by  extrinsic  evidence,  what 
corporation  is  intended.'    For  example  a  deed  to  "The  Cen- 

481.  In  accordance  with  the  general  being  similar.  Turton  v,  Tnrton« 
doctrine,  the  **  United  States  Com-  (1889)  7  Ry.  &  Corp.  L.  J.  64.  An 
mercial  Agency  &  Collecting  Com-  injunction  to  restrain  a  company 
pany,**  a  name  sought  to  be  used  by  from  using  the  name  of  the  Richard* 
petitioner,  a  corporation  engaged  in  son  &  Morgan  Company  on  account 
the  same  business  as  respondents,  of  confusion  arising  from  its  similar* 
(he  '*  United  States  Mercantile  Re-  ity  to  the  name  of  plaintiff,  the 
porting  Company,*'  is  an  infringe-  Richardson  &  Boynton  Company, 
ment  of  respondent's  name.  In  re  was  refused  wh^re  the  two  companies 
United  States  &c  Assoa,  (1880)  4  manufactured  dififerent  goods,  and 
N.  Y.  Supl.  916.  An  instructive  ex-  there  was  no  further  evidence  of 
ample  is  afforded  by  a  late  case  in  confusion  than  that  it  occurred  in 
England.  The  plaintiff  company  plaintiff*s  correspondence,  (not  in  the 
was  formed  in  1886  to  purchase  the  corporate  name,  but  in  the  address;) 
business  of  a  firm  carrying  on  busi-  although  in  one  instance  credits 
ness  under  the  name  of '*  Thomas  were  wrongly  posted ;  and,  according 
Turton  &  Sons."  The  defendant,  to  the  testimony  of  a  single  salesman 
John  Turton,  had  for  many  years  of  plaintiff,  mistakes  daily  occurred, 
carried  on  a  similar  business,  in  the  during  busy  times,  as  to  plaintiff's 
same  town,  under  the  name  of ' '  John  locality.  Richardson  &  Boynton  Ca 
Turton  &  Co."  In  1888  he  took  his  v.  Richardson  &  Morgan  Co.,  (1890) 
two  sons  into  partnership,  and  8  N.  Y.  Sup.  62. 
adopted  the  name  of  **John  Turton  l  Celluloid  Manuf.  Co.  v.  Cellonite 
&  Sons."  There  was  no  evidence  of  Manuf.  Co.,  (1887)  82  Fed.  Rep.  94. 
any  attempt  on  the  part  of  the  de-  ^  State  v.  McGrath,  75  Mo.  424. 
fendants  to  deceive  the  public  by  *Chapin  v.  School  District,  85 
imitating  the  plaintiffs'  labels  or  N.  H.  445;  Northwestern  Distilling 
otherwise.  And  it  was  held  that  tlie  Co.  v,  Brandt,  69  111.  658;  Douglass 
plaintiffs  w^re  not  entitled  to  an  in-  v.  Branch  Bank  of  Mobile,  19  Ala. 
junction  restraining  the  defendant  659;  Eastern  R.  Co.  v.  Benedict,  5 
from  using  the  name  **  John  Turton  Gray,  561,  where  it  was  decided  thai 
Sc  Sons"  though  some  persons  would  on  a  written  order  made  for  a  con- 
occasionally  be  misled  by  the  names  sideration  moving  from  the  Eastern 
89* 
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tenary  M:  E.  Church,"  with  warranty  to  "  the  said  Trustees  of 
the  Centenarj^  M.  E.  Church,"  the  latter  being  the  correct  cor- 
porate name,  passes  the  land  conveyed  to  the  corporation,  the 
misnomer  not  being  material.*  A  petition  for  leave  to  file  an 
information  in  the  nfiture  of  quo  warra?ito  against  a  corporation 
for  using  a  certain  corporate  name  will  not  be  granted  where  it 
appears  that  the  respondent  was  legally  incorporated  under 
that  name,  which  is  identical,  not  with  the  corporate,  but  with 
the  trade  name  of  the  petitioner;  that  the  respondent  has 
used  the  name  for  ten  j'ears  without  sensibly  injuring  the 
petitioner;  and  that  the  main  injury  complained  of  is  one  ex- 
pected to  rise  from  the  threatened  use  of  the  name  by  respond- 
ent in  a  particular  line  of  business  in  which  it  has  not  yet 
engaged.-  A  federal  court  can  not  interfere  to  prevent  the 
organization  of  a  corporation  bearing  the  same  name  as  that 
of  a  foreign  corporation  doing  business  in  the  State.* 

§  375.  Change  of  name. —  The  Aame  of  a  corporation  may 
be  changed,  usually  with  the  consent  of  the  corporators,  and 

Railroad  Company,  to  deliver  prop-  churches,  to  parishioners,  and  to  the 
erty  to  D.  A.  Neaie,  president  pf  the  poor  of  a  bopital,  where  the  title  has 
Eastern  Railroad  Company,  the  com-  always  been  held  to  vest  in  the  par- 
pany  might  sue  in  its  own  name;  son,  the  church  wardens  and  the 
Berks  &c  Road  v,  Myers,  0  S.  &  B.  mayor  and  burgesses,  respectively, 
12 ;  Hagerstown  &c.  Co.  v,  Creeger,  for  the  use  of  the  beneficiaries  in- 
5  Harr.  &  J.  132;  Oler  V,  Baltimore  tended.  In  Trustees  o.  Campbell,  16 
&c.  R.  Co.,  41  Md.  591;  Culpeper  Ohio  St.  11,  this  court  held  that  a 
&c  Soc.  tv  Digges,  6  Rand.  165 ;  grant  to  the  legislature  of  the  State 
Union  Bank  v.  Call,  5  Fia.  4U0;  Brit-  of  Ohio  was  a  grant  to  the  State  of 
tan  V,  Newland,  2  Dev.  &  B.  863;  Ohio,  and  vested  title  in  the  State.** 
Insane  Asylum  v.  Higgins,  15  111.  ^  Centenary  M.  &  Church  v.  Par- 
185;  Clark  v.  Potter  Co.,  1  Barr,  163;  ker,  (1888)  43  N.  J.  307. 
Porter  V.  Blakely,  1  Root*  440 ;  Romeo  ^  Boston  Rubber  Shoe  Go.  v.  Bos- 
V.  Chapman,  2  Mich.  179;  County  ton  Rubber  Co.,  (1889)  149  Mass.  436; 
Court  V,  Griswold,  58  Mo.  175 ;  Corder  Mass.  Pub.  Stat.  ch.  186,  §  17. 
V.  Com*rs,  16  Ohio  St.  853,  in  which  «  Lehigh  Valley  Coal  Co.  v.  Ham- 
case  a  devise  to  tlie  county  of  Fay-  blen,  (1885)  23  Fed.  Rep.  225.  And 
ette  instead  of  to  the  commissioners  it  is  a  question  in  the  same  case 
of  the  county  was  held  to  vest  the  whether,  alter  organization,  it  could 
title  to  the  property  devised  in  the  interfere  to  prevent  the  use  of  the 
county.  It  was  here  said:  "The  name  in  fraud  of  the  rights  of  the 
case  seems  perfectly  analogous  to  foreign  corporation, 
those  of  devises  to  unincorporated 
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the  change  does  not  affect  its  liabilities,  daties  or  property.' 
But  a  corporation  has  no  right  or  power  of  itself  to  change  or 
alter  the  name  originally  selected  by  it  without  recourse  to  such 
formal  proceedings  as  are  prescribed  by  law.*  Under  a  statute 
authorizing  a  court  to  change  the  name  of  a  corporation  when 
there  appears  to  be  no  reasonable  objection  thereto,  the  power 
to  make  the  change  is  entirely  discretionary  with  the  court.' 
The  Pennsylvania  act  conferring  on  counties  power  to  change 
the  names  of  corporations  applies  to  religious  corporations.^ 
A  change  of  name  does  not  relieve  the  corporation  from  its 
liabililies.^  It  does  not  even  relieve  the  corporation  from 
paying  taxes  due  from  it  in  its  old  name.*  For  a  change  in 
the  name  does  not  create  a  new  corporation.^    It  has  been 

1  Rosenthal  v.  Madison  &c.  R.  Co.,  quired  to  be  filed  in  the  auditor- 

lOIiid.  35^;  President  &a  v.  Jack-  generars  office.    In  re  Bloomfield 

Bon,  7  filackf.  86;  Eaton  &c.  R.  Co.  Presbyterian   Church,  107   Pa.  St. 

u   Hunt,    20   Ind.    457;    Episcopal  543. 

Charitable  Soc.  v.  Episcopal  Church,  a  Hazelett  v.  Butler  University,  84 

1  Pick.    872;  **  Names  of  Corpora-  Ind.  230;  Dean  v.  La  Motte  Lead 

tions.'*  by  W.  W.  Thornton,  23  Cent.  Co.,  59  Mo.  533;  Bucksport  &c.  Co. 

L.  J.  532.  V.  Back,  68  Me.  81.     Here  a  valid 

2Qoodyear  Rubber  Co.   v.  Good-  subscription  to  the  capital  stock  of 

year   Rubber  Manuf.  Co.,  21    Fed.  an  incorporated  company  was  held 

Rep.  276;  s.  a  8  Am.  &  Eng.  Corp.  not  rendered  invalid  by  a  change  of 

Cas.  507;  Morris  v.  St.  Paul  &c.  R.  its   corporate  name  in   accordance 

Co.,  19  Minn.  528 ; Trustees  v.  Moody,  with  a  legislative  act,  and  that  the 

62  Ala.  389.  company  might  sue  for  and  recover 

^  In  re  United  States  Mercantile  the    subscription    under    its    new 

Reporting  Co..  (1889)  115  N.Y.  176;  name,     Oirard   v.  Philadelphia,    7 

Laws  N.  Y.  1870,  ch.  323.  Wall.  1,  where  the  identity  of  the 

*  In  re    Bloomfield   Presbyterian  city  of  Philadelphia  and  its  right  to 

Church,    111  Pa.  St.    156.    In  Pa.  hold  property  devised  to  it  was  held 

Act  of  April  20,  1869,  providing  that  not  destroyed  by  its  change  of  cot^ 

it  shall  be  lawful  for  the  courte  of  porate  name,  and  its  enlargement  in 

common    pleas    **to    change    the  area;  Regina  v.  Bowdly,  1  P.  Wms. 

name,  style  and  title  of  any  corpora-  207;  Rez  v.  Passmore,  8  T.  R   119, 

tion  wiihiu  their  respective  ooun-  247;  Colchester  v.  Brooke,  7  Q.  B. 

ties,    •    .    •    provided  that  no  pro-  383;  Colchester  v.  Seaber,  8  Burr, 

ceedings  for  such  purpose  shall  be  1866;  Bellows  v.  Bank,  2  Mason,  43; 

entertained  by  the  courts  until  notice  Olney  v.  Harvey,  50  III.  453;  Neely 

of  such  application  is  given  to  the  v,  Yorkville,  10  S.  C.  141;  Helkel  t?. 

auditor-general  and   proof  of  such  Sandford,  40  N.  J.  U  180. 

fact  is  produced  by  the  courts,"  the  ^  Macon  &c.  R.  Co.  v.  Qoldsmith, 

proviso  is  held  to  be  mandatory  and  62  Ga.  463. 

applicable  to  church  corporations,  ^Town  of  Reading  v.Wedder.  66 

^though  their  charters  are  not  re-  111.  80;  Morris  v,  St.  Paol&c.  R.  Co., 
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judicially  said  that  "  though  the  name  and  style  of  the  cor- 
poratiori  and  the  mode  of  electing  members  wore  changed, 
the  identity  of  the  body  itself  was  not  affected."  ^  If  the  name 
of  a  corporation  is  changed,  all  new  suits  on  its  old  obliga- 
tions must  be  brought  in  its  new  name.'  But  it  is  essential 
to  allege  the  identity  of  the  corporation  as  known  by  its  two 
names.'  The  change  of  name  does  not  abate  a  suit.^  The 
name  of  a  corporation  may  be  changed  by  act  of  the  legisla- 
ture, though  the  legislature  is  prohibited  to  pass  any  law 
granting  a  private  charter  or  special  privileges,  by  the  con- 
stitution.* 

§  876.  The  corporate  seal. — It  is  probable  that  a  common 
seal  became  incident  to  every  corporation,  either  from  igno- 
rance of  the  art  of  writing  on  the  part  of  its  officers  or  agents, 
or  from  the  use  of  seals  established  among  individuals,  and 
originating  in  their  ignorance.*  But  Blackstone  attributes 
this  incident  to  the  peculiar  nature  of  a  corporation  aggre- 
gate. ^' A  corporation  being  an  invisible  body,  can  not  man- 
ifest its  intentions  by  any  personal  act  or  oral  discourse; 
it  therefore  acts  and  speaks  only  by  its  common  seal.  For 
though  particular  members  may  express  their  private  consents 
to  any  act,  by  words  or  by  signing  their  names,  yet  this  does 
not  bind  the  corporation ;  it  is  the  fixing  of  the  seal,  and  that 
only,  which  unites  the  several  assents  of  the  individuals  who 
compose  the  community,  and  makes  one  joint  assent  of  the 
whole."  ^  It  is  said,  however,  that  corporations  under  the  early 
common  law  could  have  contracted  by  vote  or  by  special 
agent  in  the  same  manner  as  under  the  civil  law.'    But  in 

19  Minn.  528;  Trustees  v.  Moody,  63  31  Ark.  478;  Rosenthal  v.  Madison 

Ala.  889.  &c.  Go. ,  10  Ind.  858 ;  Cahill  v,  Briggs* 

iDoe  17.  Norton,  11  M.  A;  W.  918,  8  B.  Mon.  211;  Beady  u  Tuskalocsa, 

928.    See  Ludlow  v,  Tyler,  7  Car.  &  6  Ala.  827 ;  Madison  CoUege  c  Burke, 

P.  537;  Atty.-Gen.  v.  Wilson,  9  Sim.  6  Ala.  494. 

80;  Atty.-Gen.  v.  Leicester,  9  Beav.  ^Thomas  v,  Frederick  School,  7 

546.  Gill  &  J.  869. 

«  Mayor  v.  Seaber,  8  Burr.  1866;  5  »  Wells  v.  Oregon  &a  Co.,  18  Fed. 

Dane  Abr.  181 ;  Scarborough  v.  But-  Bep.  667;  S.  c.  16  Am.  &  Eng.  Corp. 

ler,  8  Lev.  287 ;  Sunapee  v,  Eastman,  Cas.  71. 

82  N.  H.  470:  Colton  i;.  Mississippi  <  Angell  and  Ames  on  Corp.  §  216. 

&c.  Co.,  22  Minn.  872;  Pope  v.  Cap-  ?  1  BIackstone*8  Com.  475. 

ital  Bank,  20  Kan.  440.  ^  Angell  and  Ames  on  Corp.  §  216; 

^West  V.  Carolina  Life  Ins.  Co.,  Ayliffe  Civil  Law,  b.  2^  tit  85,  p.  19a 
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course  of  time  it  became  incident  to  every  corporation  aggre- 
gate to  have  a  common  or  corporate  seal,^  as  the  means  neces- 
sary to  enable  it  to  appoint  any  special  agent,  except  of  the 
most  inferior  kind,  or  to  make  any  contract  whatever.*  So 
by  custom,  without  express  authority  in  their  charters  or  acis 
of  incorporation,  corporations  acquired  the  power  to  make 
and  use  a  seal.'  It  is  presumed  that  the  seal  accompanying 
the  signature  of  an  authorized  agent,  is  the  seal  of  the  cor 
poration.  And  this  presumption  is  not  overcome  by  showing 
that  on  several  other  occasions  a  different  seal  has  been  used 
by  the  company.^  And  so,  the  use  of  a  corporate  seal  will  be 
presumed  to  be  a  lawful  use.^  In  extension  of  the  same  prin- 
ciple^ a  wafer  attached  to  a  deed  as  the  seal  of  a  corporation 
having  no  adopted  seal,  has  been  held  suEScient.*  Where  by 
law  the  governing  board  of  directors  alone  can  alter  the 
common  seal  of  the  company,  and  adopt  a  new  one,  the  scroll 

iDavieSy  44,  48;   1    BlackBtone's  v.  Receiver  of  Washoe  Manuf.  Co., 

Com.  475;  1  Kyd  on  Corp.  268;  3  (1887)  40  N.  J.  405.    And  even  where 

Kent  Com.  224.  a  certified  copy  of  a  deed  conveying 

s  Case  of  the  Dean  and  Chapter  of  property  of  a  railway  company  to  its 

Femes,  Davies,  121.  stocicholders,  and  recorded  for  aboot 

^Case  of  Sutton's  Hospital,  10  twenty-five  years,  is  produced  in  evi- 
Bep.  80b.  And  see  Qoddard's  Case,  dence,  and  not  objected  to  as  being 
2  Bep«  6;  Mill  Dam  Foundery  v.  a  copy,  and  it  concludes:  ''In  wit- 
Hoyey,  21  Pick.  417 ;  Porter  v.  An-  ness  whereof  the  •  ♦  *  company 
droscoggin  R.  Co.,  87  Me.  849;  South  has  executed  this  deed  by  the  vice- 
Baptist  Soc  V,  Clapp,  18  Barb.  85.  president  thereof,  acting  in  the  ab- 

i  Stebbins  v,  Merritt,  10  Cush.  27 ;  sence  of  the  president,  signing  his 

Tenneyv.  Lumber  Co.,  48  N.  H.  843.  name   thereto,    and   the    secretary 

*  Indianapolis  &a  K.  Co.  i;.  Mor-  thereof  countersigning  it»  and  an- 

ganstern,   103   IlL    149.    So   where  nexing  the  corporate  seal,"  but  no 

certain  instruments  purporting  to  be  seal  was  attached,  the  stockholders 

the  deeds  of  a  private  corporation,  never  objecting  to  the  validity  of 

are  shown  to  be  sealed  with  the  cor-  such    conveyance,   the  law,   after 

porate  seal,  the  testimony  of  a  single  such  lapse  of  time,  will  presume  that 

corporate  officer,  whose  duty  might  the  deed  was  duly  executed  under 

or  might  not  make  him  cognizant  of  seal,  and,  such  being  the  case,  that 

their  execution,    that  he   had   no  the  vice-president  had  prima  facie 

knowledge  of   corporate   authority  authority  to  convey,  thus  throwing 

having  been  given  to  execute  instru-  the  burden  of  disproof  on  defend- 

mente,  should  be  legally  insufficient  ants.    Catlett «.  Starr,  (1888)  70  Tex. 

to  oveiicome  the  presumption  of  due  485. 

execution  to  which  the  affixing  of       ^  St.  Philip's  Church  v.  Zion  Pres- 

the  corporate  seal  gives  rise.  Parker  by terian  Churdi,  28  S.  C.  297. 
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or  private  seal  of  the  chief  engineer  of  a  railroad  corporation, 
afBixed  to  a  grading  contract,  can  not  be  considered  ibo  seal 
of  the  company,  the  contract  is  not  a  specialty,  and  assump- 
sit will  lie  against  the  company  for  its  breach.^ 

§  377*  Power  to  hold  land. —  One  of  the  five  powers  and^ 
capacities  which  Kyd  enumerates  as  inseparable  from  ever/ 
corporation,  is  the  power  to  purchase  lands  and  hold  them  for 
the  benefit  of  themselves  and  their  successors.^  General  stat^ 
utes  for  the  organization  of  corporations  usually  grant  |K>wer  • 
to  purchase,  bold  and  possess  so  much  real  and  personal  estate 
as  shall  be  necessary  for  the  transaction  of  its  business.'  A 
permanent  building  in  which  to  transact  the  business  or  carry 
out  the  purposes  for  which  the  corporation  was  created,  is 
always  within  its  legitimate  power  to  provide.^  And  where 
the  charter  of  a  corporation  only  empowers  it  to  sell  the  real 
estate  necessary  for  the  transaction  of  its  business  when  not 
required  for  the  uses  of  the  corporation,  it  can  not  lease  such 
real  estate  nor  maintain  an  action  for  rent  under  its  lease,  such 
leasing  not  being  necessary  to  the  exercise  of  the  purposes  for 
which  the  charter  was  given.^  A  turnpike  company  has,  as 
incident  to  the  purposes  of  its  incorporation,  a  right  to  take 
and  hold  under  lease  premises  necessary  for  its  use.*  A  rail- 
road corporation  authorized  to  buy  land  for  the  pur|x>se  of 
procuring  stone  and  other  material  necessary  for  theconstruo- 

1  Bazton  v,  Texas  &a  B.  Co.,  Neither  the  charter  nor  subsequent 
(N.  M.  1888)  16  Pacif.  Rep.  851;  statutes  relating  to  it  directed  the 
Laws  of  N.  M.  §§  2623,  2664.  manner  in  which  the  provisions  for 
s  1  Kyd  Corp.  69.  granting  these  premiums  should  hb 
'N.  T.  Laws  of  1875,  ch.  611,  §  3.  carried  out,  and  it  was  held  that  it 
4  So  the  charter  of  a  corporation  might  purchase  land  and  erect  a  per> 
authorized  it  to  purchase  and  hold,  manent  building  thereon,  in  which 
"in  fee  simple  or  otherwise,"  real  to  hold  exhibitions  and  its  meetings, 
and  personal  estate  to  a  certain  Hichardson  v,  Massachusetts  Chan- 
amount;  and  provided  that  it  might  table  &c.  Assoc.,  131  Mass.  174. 
appropriate  its  funds  to  charitable  ^  Metropolitan  Concert  Ca  v,  Ab- 
purposes,  and  that  its  annual  income  bej,  52  N.  Y.  Super.  Ct.  Rep.  97. 
should  be  employed,  among  other  ^  As  in  the  case  of  a  turnpike  oom- 
purposes,  *'to  promote  inventions  pany  for  storing  implements  used  in 
and  improvements  in  the  mechanic  road  repairs,  and  for  sheltering  its 
arts,  by  granting  premiums  for  said  servants.  Crawford  v.  Longstreei^ 
inventions     and      improvements."  48  N.  J.  825. 
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tion  of  the  road,  has  power  to  buy  knd  for  the  purpose  of 
getting  cross  ties  and  fire-wood.^  Such  acts  will  be  construed 
liberally  to  allow  companies  whose  business  requires  large 
buildings  to  accomplish  their  objects*  Accordingly  where, 
by  its  act  of  incorporation,  an  elevator  company  was  given 
power  to  acquire,  free  from  condemnation,  any  real  estate 
on  the  Mississippi  river  not  exceeding  a  certain  frontage  in 
any  one  locality,  and  also  the  power  to  erect  on,e  or  more 
grain  elevators  upon  the  public  wharves,  with  the  consent  and 
under  the  direction  of  the  city  authorities,  it  was  held  that, 
although  defendant  owned  and  occupied  five  hundred  feet  of 
river  frontage,  it  had  power  to  lease  and  occupy  a  portion  of 
the  public  wharf  contiguous  thereto.^  A  charitable  society 
incorporated  under  a  different  law  and  not  subordinated  to 
the  law  which  provides  that  charitable  societies  shall  be  in* 
capable  of  taking  bequests  when  the  will  is  not  executed  at 
least  two  months  before  the  death  of  the  testator,  may  take  a 
legacy,' though  the  will  was  not  executed  two  months  before 
the  testator's  death.'  A  corporation  may  hold  land  by  tenancy 
in  common,  as  may  a  natural  person.^  And  finally  where  a 
conveyance  is  made  to  the  trustees  of  a  corporate  body,  with- 
out naming  them,  or  any  of  them,  the  title  vests  in  the  corpo- 
ration named  in  the  deed.^  The  fact  that  an  alien  owns  stock 
in  a  corporation  which  has  acquired  title  to  real  estate  does 
not  affect  the  title  of  the  corporation  to  the  real  estate.* 

§  378*  Illegal  corporate  holdings. —  No  party  except  the 
State  can  object  that  a  corporation  is  holding  real  estate  in 
excess  of  its  rights.''  Accordingly  under  an  act  which  forbids 
a  foreign  corporation  to  ''acquire  and  hold ''real  estate,  a 
deed  of  conveyance  of  land  to  such  corporation  is  not  void. 
It  passes  the  title,  and  the  corporation  may  hold  the  land  sub- 

1  Mallett  V.  Simpson,  91  N.  C.  87.  of  mortmain,  Beach  on  Wills,  §§  127. 

s Belcher's  Sugar  Refining  Co.  v.  128  and  133. 

St  Louis  Grain  Elevator  Co.,  (Mo.  <EsteIl  v.  University  of  the  South, 

1890)  13  S.  W.  Rep.  822.  12  Lea,  470. 

•Porter  v.  Carolin,  (1888)  50  Hun,  » Keith  &c.  Co.  v.  Bingham,  (1889) 

6J3;  N.  Y.  Laws  1852,  ch.  250;  N.  Y.  97  Mo.  190. 

Laws   1848,  oh.  819,  g  0,  and  Laws  « Princeton  Min.  Co.  v.  First  Nat. 

186D,  ih.  860.    See  further  as  to  de-  Bank,  (1888)  7  Mont.  530. 

vises  to  corporations  and  the  statutes  ^  Alexander  v,  ToUeston  Club^  1 10 

lU.  65. 
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ject  to  the  common  wealth's  right  of  escheat.^  .  The  common* 
wealth  alone  can  object  to  the  legal  capacity  of  a  corporation 
to  hold  real  estate.'  There  must  be  a  direct  proceeding  by 
the  State  for  the  purpose  of  vacating  the  deed.'  It  was  so 
held  also  where  the  plaintiff  railroad  company  bought  certain 
lands  from  the  receiver  of  an  insolvent  railroad  company,  and 
then  filed  a  bill  to  quiet  its  title  to  the  lands.^  So  where  a 
corporation,  authorized  to  receive  grants  of  land  for  its  pur- 
posesy  brings  suit  against  a  trespasser  to  recover  possession  of 
lands  granted  to  it,  such  trespasser  will  not  be  heard  to  ques- 
tion its  title  on  the  ground  that  it  had  no  authority  to  take 
them.  Whether  a  corporation  has  misused  or  abused  its  fran- 
chise is  a  question  between  it  and  the  State,  which  can  not  be 
raised  in  an  action  between  it  and  private  parties.'  But  it  has 
been  held  that  where  no  general  statute  authorizes  corpora- 

>  Hickory  Farm  Oil  Co.  v.  Buffalo,  ejectment  for  land  which  it  was  not 
N.  Y.  &  P.  R.  Co.,  (1887)  32  Fed.  licensed  to  hold  under  the  |aw8  of 
Rep.  22;  1  Purd.  Dig.  801;  Pa.  Laws  Pennsylvania,  the  commonwealth 
of  Apr.  26,  1855.  not  having  exercised  its  right  of  es^ 

>  Hickory  Farm  Oil  Ca  v.  Buffalo,  cheat  The  supreme  ooart  of  Penn* 
N.  Y.  &  P.  R  Co.,  (1887)  82  Fed.  sylvania  had  occasion  to  consider 
Rep.  22.  In  this  case  the  court  the  act  of  April  20,  1855,  in  the  case 
shortly  reviews  the  authorities:  of  State  Co.  v.  Savings  Bank,  8 
'*  The  leading  case  in  Pennsylvania  Week.  N.  Cas.  480,  and  therein  de- 
on  the  subject  of  the  effect  of  a  con-  clared  that  it  was  a  mortmain  act, 
veyance  of  real  estate  to  a  corpora*  -  disabling  foreign  corporations  from 
tion  forbidden  by  law  to  purchase  acquiring  and  liolding  real  estate, 
and  hold  the  same,  is  that  of  Lea-  but  the  commonwealth  only  can 
zure  t7.  Hillegas,  7  Serg.  &  R.  818,  in  take  advantage  of  the  disability, 
which  it  was  held  that  such  corpo-  and  that  it  was  not  intended  that  a 
ration  might  purchase  and  take  title  deed  to  a  foreign  corporation  should 
to  the  real  estate,  its  title,  however,  be  void  so  as  not  to  pa^is  the  estate 
like  that  of  an  alien,  being  defeasible  of  the  grantor.  Evidently  these 
at  the  pleasure  of  the  common-  oases  are  decisive  in  favor  of  the 
wealth.  That  case,  and  the  later  p]aintiff*s  right,  upon  the  agreed 
case  of  Qouudie  v.  Water  Co.,  7  Pa.  facts,  to  maintain  this  action." 
St.  233,  seUle  the  principle  that  the  Hamsher  v.  Hamsher,  (111.  1890)  28 
commonwealth  aloiie  can  object  to  N.  £.  Rep.  1128,  is  a  late  case  to  the 
a  want  of  capacity  in  a  corporation  same  effect. 

to  hold  land.    In  Runyan  i\  Lessee  'Mallett  v.  Simpson,  94  N.  CL  37; 

of  Coster,  14  Pet.  122,  the  supreme  8.  a  55  Am.  Repi  504. 

court  of  the  United  States  following  <  Russell   v,  Texas  &o,  Ry.  Ca, 

the  ruling  in  Leazure  v,  Hillegas,  (1887)  68  Tex.  040. 

sustained  the  right  of  a  foreign  cor-  ^  Southern  Pacific  R.  Co.  v,  Orton, 

poration  to  maintain  an  action  of  0  Sawyer  C.  Ct  157. 


§  37S.]  GENERAL  OOBPOBATE  FOWEBS.  617 

tioDs  to  bold  lands  without  regard  to  their  uses,  a  railroad 
company  incorporated  by  special  act  authorizing  it  to  acquire 
lands  for  railroad  purposes,  of  a  certain  width  for  right  of 
way,  and  the  land  necessary  for  depots  or  other  railroad 
buildings,  and  for  purposes  connected  with  the  building  of  the 
road,  it  can  not  maintain  an  action  to  recover  lands  granted 
to  it,  where  they  are  to  be  used  for  purposes  not  specified 
in  the  act  of  incorporation.^  Where  lands  purchased  by  a 
company  were  to  vest  in  it  for  the  use  of  a  certain  navi- 
gation but  for  no  other  use  or  purpose  whatever,  it  was  held 
that  the  company  could  be  restrained  at  the  suit  of  a  neigh- 
boring land-owner  from  using  a  reservoir  constructed  upon  the 
purchased  lands  for  the  purpose  of  letting  boats  for  hire.^  In 
accordance  with  the  general  principle  that  statutes  can  not 
operate  retroactively,  an  act  of  the  legislature  passed  after 
the  death  of  a  testatrix,  removing  the  limitation  upon  the 
power  of  a  university  to  hold  property,  even  if  it  waives  the 
right  of  the  State  to  forfeit  the  charter  of  the  university 
for  accepting  the  devise,  can  not  affect  the  rights  of  her  heirs 
vested  at  her  death  and  before  its  passage.'  In  an  action 
of  ejectment  by  plaintiff  tracing  his  title  to  certain  lands  in 
Utah  by  mesne  conveyances,  through  a  certain  corporation 
organized  in  California,  it  was  not  necessary  that  he  should 
show  by  the  laws  of  California  that  said  corporation  was  au- 
thorized to  hold  real  estate.*  And  where  the  grantee  in  a 
deed  is  therein  stated  to  be  a  corporation,  and  the  deed  con- 
tains covenants  of  warranty,  binding  the  grantor  and  his 
heirs,  neither  he  nor  they  can  afterwards  deny  the  grantee's 
corporate  existence,  or  its  capacity  to  take  and  hold  the  land, 
conveyed,  as  against  those  claiming  under  the  deed.^  But 
where  defendant  admits  that  he  holds  land  in  trust  for  plaint- 

iCase  V.  Kelly,  (1890)  133  XJ.  S.  21;  title  to  the  property  Tested  in  the 

&  a  7  Ry.  &  Corp.  L.  J.  163.  lieir,  and  no  question  as  to  the  for* 

<  Bostock   17.   North  StaiTordshire  feiture  of  the  charter  for  an  illegal 

By.  Co.,  6  De  Gex  &  S.  584;  4  £1.  &  holding?  of  property  arose. 

B.  798 ;  8  Smale  &  G.  283 ;  Browne  « Tnrpey  v,  Deseret  Salt  Co.,  (Utah, 

&  Theobald's  Uy.  Law.  96.  1888)  17  Pacif.  Rep.  681. 

sjn  re  McGraw's  Estate,  (1889)  HI  ^Ragan  v.  McElroy,  (Mo.  1889)  11 

N.  Y.   66.    In  this  case  the  devise  S.  W.  Rep.  735. 
to  the  corporation  was  illegal,  as  the 
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iff  corporation,  the  question  as  to  whether  defendants  shall 
be  left  in  possession  of  property  fraudulently  acquired,  and 
for  which  they  gave  no  consideration,  can  not  be  raised  by 
the  plaintiff  who  has  no  right  to  take  the  land.^  Though  the 
federal  courts  may  hesitate  to  declare  a  title  to  lands,  held 
without  authority  of  law,  on  the  principle  that  the  matter  con- 
cerns the  State  alone,  the}'  will  not  aid  a  corporation  to  vio- 
late a  State  law,  and  obtain  a  title  which  it  has  no  authority 
to  hold.*  A  corporation  prohibited  from  holding  property 
acquired  by  foreclosure  beyond  a  certain  time,  ma}'  give  a  good 
title  though  it  has  held  the  land  longer  than  the  law  allowed.' 

§  379.  Power  of  Tolnntary  associations  to  hold  land. — 

A  mere  voluntarx'  association  of  persons  unincorporated  has 
no  legal  capacity  to  take  or  hold  real  property.*  And  there- 
fore a  grant  to  such  association  eo  nominevcovi\d  pass  no  legal 
title.^  The  fact  that  a  deed  was  made  to  three  grantees  in 
trust  for  an  association,  there  being  no  intimation  as  to  who 
were  the  persons  associated,  has  been  held  not  to  save  it  from 
being  void.^  But  it  has  been  lately  held,  that  a  deed  of  land 
to  a  voluntary  unincorporated  association  not  empowered  to 
take  and  hold  land,  but  the  members  of  which  are  ascertain* 
able,  may  be  construed  as  a  grant  to  such  members  as  tenants  in 
common.^    And  that  such  an  association  having  land,  it  could 

» Case  V.  Kelly,  (1890)  183  U.  S.  21 ;  *  German  Land  Assoc  t?.  Scholler. 

s.  o.  7  By.  &  Corp.  L.  J.  162.  (1865)  10  Minn.  888. 

'Case  v.  Kelly,  (1890)  183  U.  S.  21.  »  Jackson  v.   Cory,  8  JolmR.  885; 

'As  where,  under  the  statute,  in-  Hornbeck  v.  Westbrook, 9  Johns.  75; 
surance  companies  acquiring  real  Jackson  v.  Sisson,  2  Johns.  Cas.  321; 
estate  by  foreclosure  must  sell  the  Sheppard's  Touchstone,  285 ;  S waine 
same  within  five  years,  unless  the  v.  McCohany,  4  Ohio,  157;  Thomas 
superintendent  of  the  insurance  de-  v.  Marshfield,  10  Pick.  864 ;  Bartlett 
partment  shall  certify  that  the  inter-  v.  King,  12  Mass.  637;  Hamblett  v. 
i^sts  of  the  company  will  suffer  by  a  Bennett,  6  Allen,  140;  Tucker  v.  Sea- 
forced  sale ;  it  has  been  held,  that  as  man's  Aid  S^c.  7  Mete.  18S. 
the  statute  did  not  assume  to  divest  <^  German  Land  Assoc,  v,  Scholler, 
title  because  of  a  failure  to  comply  (1865)  10  Minn.  8v8  :Gallegas  v,  Atty.- 
with  the  law,  a  company  after  five  Gen.  8  Leigh,  450;  Wheeler  V.  Smith, 
years  could  convey  an  estate  thus  9  How.  55. 

acquired,  altiiough    the   certificate  ^Byamt?.  Bickford,  (1883)  140  Mass. 

had  not  been  obtained.     Home  Ins.  81« 
Co.  V.  Head,  30  Hun,  405. 
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be  conveyed  by  a  deed  from  all  the  members  of  the  associa- 
tion.^ Where,  therefore,  several  owners  of  a  tract  of  land 
laid  it  ofF  into  town  lots,  and  formed  a  company  to  sell  the 
same,  never  making  any  conveyance  to  the  company  but  re- 
ceiving their  quota  of  stock,  and  providing  in  the  articles  of 
association  that  the  president  and  secretary  should  execute 
the  deeds,  it  was  held,  that  this  was  a  joint-stock  company, 
and  that  each  owner's  title  passed  by  a  deed  so  executed.' 
After  certain  corporators  had  signed  an  agreement  to  become 
a  corporation,  and  before  the  charter  had  been  obtained,  a 
deed  conveying  land  to  their  corporation  was  signed  and  ac- 
knowledged by  grantor,  and  delivered  to  a  third  party,  with 
directions  to  retain  it  until  the  corporation  obtained  its  char- 
ter and  organized,  and  then  to  deliver  it;  and  after  the  char- 
ter had  been  received,  and  the  corporation  organized  under  it, 
the  third  person  delivered  the  deed,  it  vras  accepted  by  the 
corporation,  and  it  was  held  to  operate  as  a  conveyance  of  the 
land  to  the  corporation  from  the  date  of  its  delivery.' 

§  380.  How  religions  societies  may  hold  property.— The 

general  rule  is  the  same  as  for  other  societies,  that  an  unincor- 
porated religious  association,  assuming  a  corporate  name,  can 
not  hold  real  property  in  the  name  thus  assumed.^    An  unin- 

1  A.  bought  lands  with  the  money  and  form  a  private  association  for 

of  an  association  consisting  of  him-  the  same  purpose,  and  in  pursuance 

self  and    seven    others.     He    con-  of  such  intention  the  president  and 

veyed  the  land  to  the  association,  secretary  of   the  corporation    con- 

which,  however,  being   unincorpo-  veyed  the  land  to  a  trustee  without 

rated,  could  not  take.    He  and  his  a  vote  of  the  stockholdera,  but  they 

associates  always  treated  the  con-  surrendered  their  stock,  and  accepted 

veyance  as  valid,  and  B.  received  a  phares  in  the  association,  and  united 

deed  from  the  seven  members  of  the  individually  in  a  conveyance  of  their 

as&'^qiation.    A.'s    heir  sued  B.  in  titles  to  the  trustee.    Such  action 

ejectment,  and  it  was  held  that  B.  ratified    the    trustee's  title,  which 

bad  a  good  equitable  defense  as  to  passed  by  his  conveyance  to  trustees 

seven-eightlis  of  the  land.    Douthitt  for  the  association.    Hull  v,  Qlover, 

v.   Stinson,  73  Mo.   199.    So  where  (1888)  126  111.  122. 

stockholders  of   a  corporation,   or-  2  Batty  v.  Adams  County  Comm^rs, 

ganized  to  buy  and  sell  land,  fur-  16  Neb.  44. 

nished  the  purchase  money  for  cer-  >  Spring  Garden  Bank  v.  Hulings 

tain   land    which  was   conveyed  to  Lumber  Co.,  (1889)82  W.  Va.  357. 

the  corporution.    It  was  later  deter-  *  Goesele  v.  Bimeler,  (1851)  5  Mc- 

mined  to  abandon  the  corporation,  Lean,  228. 
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corporated  societ}'  claiming  to  be  a  church,  and  engaged  in 
the  lawful  .promotion  or  defense  of  religion,  is  a  church  whose 
deacons  may  be  a  corporation  under  the  law.^  It  has  been 
held  however  in  Massachusetts  that  the  title  to  land  which  has 
been  conveyed  to  unincorporated  trustees  of  a  religious  so> 
ciety  of  the  Methodist  Episcopal  Church  and  their  successors, 
in  trust  for  the  use  and  benefit  of  the  society,  does  not  vest  in 
new  trustees  who  may  be  elected  from  time  to  time,  but  re- 
mains in  the  grantees  named  in  the  deed,  or  the  survivor  of 
them.^  And  the  conveyance  of  land  to  such  trustees,  for  the 
use  of  such  a  society,  constitutes  the  members  of  the  society 
cestui  que  truats?  A  bequest  of  land  and  a  fund  to  trustees 
for  the  use  of  and  to  sustain  a  church,  the  whole  to  be  trans- 
ferred to  the  church  when  incorporated,  is  held  void.*  And 
a  bequest  to  an  unincorporated  missionary  society,  which 
after  the  death  of  the  testator  was  merged  into  the  defend- 
ant society  and  incorporated,  is  invalid.^  A  statute  which 
provides  for  the  conveyance  by  the  proper  church  officers 
of  land  held  for  the  purpose  of  public  worship,  does  not 
enlarge  the  capacity  of  an  unincorporated  local  religious  asso- 
ciation to  take  personal  property  under  a  will  probated  before 
the  section  was  enacted.^  But,  generally,  it  has  been  decided 
that  a  private  corporation  may  take  a  bequest  in  trust  for  re- 
ligious uses;^  and  the  common  law,  so  far  as  it  relates  to 
churches  in  this  country  of  the  Episcopal  persuasion, —  the 
right  to  present  to  such  churches, —  and  the  corporate  capac- 
ity of  the  parsons  thereof  to  take  in  succession,  has  been  ex- 
pressly recognized  by  the  highest  authority.*  Under  laws 
restricting  the  amount  of  land  which  religious  corporations 
may  hold,  only  corporations  formed  for  the  purpose  of  re- 
ligious worship,  and  not  benevolent  or  missionary  societies, 
are  intended  to  be  restricted  in  their  ownership  of  real  es- 

iHolt  V.  Downs,  (1877)  58  N.  H.        » Owens  v.  Bfiasionary  Soa»  (1856) 

170;  N.  H.  Gen.  Stat.  ch.  189,  g  6.  52  N.  Y.  880. 

speabody  v.  Eastern  Meth.  Soc,        ^  Rhodes  v.  Rhodes,  (1890)  88  Teniu 

(1868)  87  Mass.  540.  587;  Code  Tenn.  §  200a 

'Peabody  v.  Eastern  Meth.  Soc.,        ?  Protestant  Episcopal  Education 

(1868)  87  Mass.  540.  Society  v,  Charchrnan,  80  Va.  718. 

^  Holmes  v.  Mead,  (1878)  52  N.  Y.        ^  AngeU  &  Ames  on  Oorporations^ 

882.  (11th  ed.)  §  70;  Pawlett  v.  Clark,  9 

Crancb,  294. 
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tate.^  Where  the  general  act  restricts  religious  corporations 
to  ten  acres  of  land,  while  another  act  provides  that  I^man 
Catholic  societies  may  hold  property,  but  specifies  no  lim- 
itation, apon  ejectment  brought  b}'^  such  a  society,  the  lim- 
itation imposed  by  the  general  law  is  applicable,  and  it,  having 
ten  acres,  is  unable  to  acquire  additional  land  by  devise.'  A 
late  case  made  numerous  important  rulings  upon  this  subject, 
based  upon  the  Declaration  of  Kights  of  Maryland,  which  de- 
clared that  every  sale  of  land  to  a  religious  body,  without 
leave  pf  the  legislature,  should  be  void,  except  sales  of  not 
more  than  two  acres,  to  be  used  for  a  meeting-house  or  burial 
ground.  It  imposed  no  restriction  on  the  power  of  the  legisla- 
ture in  granting  such  leave,  but  authorized  it  to  declare  limita- 
tions or  not,  in  its  discretion,  both  as  to  the  extent  and  quality 
of  the  estate  to  be  purchased,  and  the  purposes  for  which  it 
should  be  used.  The  court  held  that  thereunder  the  legisla- 
ture could  not  only  grant  leave  to  a  religious  bod}'  to  make  a 
future  purchase,  but  could  also,-  by  subsequent  legislation, 
ratify  and  sanction  a  void  purchase  previously  made.  It  also 
held  that  where  such  power  was  granted  to  a  religious  corpo* 
ration  without  restricting  it  as  to  the  quality  of  the  estate  to 
be  acquired,  but  limiting  the  purposes  for  which  it  shall  be 
used,  a  fee-simple  estate  may  be  acquired  and  held;  and  that 
when  a  fee-simple  estate  is  so  acquired,  a  subsequent  legisla- 
ture has  power,  with  consent  of  the  corporation,  to  change  or 
abrogate  altogether  the  restrictions  as  to  the  use  of  the  land.' 

1  Oilmer  v.  Stone,  (18S7)  120  U.  S.  acres  additional,  but  the  latter  pur- 

686.  chase  was  void,  because  not  made 

s  St  Peter's  Roman  Catholic  Con-  with    legislative    sanction.     Subse- 

gregation  v.  Germain,  104  111.  440.  quently,  by  Acts  Md.  1845,  ch.  284, 

[Craig  and  Dickey,  JJ.,  dissenting,  the  corporation  was  authorized,  by 

on  the  ground  that  the  question  is  purchase,  to  enlarge,  to  the  extent 

one  between  the  corporation  and  the  of    twenty-flve    acres,    the    burial 

State,  alone,  in  which  individuals  ground  then  owned  by  them,  which 

have  no  concern.]  included  the  six  and  one- half  acres. 

*  Trustees  r.  Manning,  (Md.  1890)  19  And  it  was  held  that  the  act  was  a 

Atlan.  Rep.  599.    The  facts  in  this  ratification  and  sanction  of  the  six 

case  were  as  follows:  A  religious  and  one-half  acre  purchase,  though 

corporation,  having  with  leave  of  it  did  not  expressly  refer  to  it    Fur- 

the  legislature  acquired  six  acres  of  ther,  ActsMd.  1814,  ch.  2,  authorizing 

land  for  use  as  a  burial  ground,  after-  a  religious  corporation  to  purchase 

wards  purchased  six  and  one-half  land,  without  other  limitation  ex- 
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A  statute  which  limits  the  amoant  of  land  that  can  be  held 
by  any  "corporation  formed  for  religious  purposes,"  does  not 
apply  to  a  "Young  Men's  Christian  Association,"  although  its 
articles  show  that  it  was  organized  as  a  corporation  *^  not  for 
pecuniary  profit; "  such  association  not  being  under  the  control 
of  any  one  religious  denomination,  and  not  being  formed  for 
the  purpose  of  religious  worship.* 

§  381.  Power  to  borrow  money. —  The  weight  of  modern 
authorit}'^  supports  the  conclusion  that  private  corporations, 
organized  for  pecuniary  profit,  may,  like  individuals,  borrow 
money  whenever  the  nature  of  their  business  renders  it  proper 
or  expedient  that  they  should  do  so.  And  where  there  are 
no  special  restraints  in  their  charters,  they  take  the  power  as 
natural  persons  enjoy  it,  with  all  its  incidents  and  accessories; 
they  may  borrow  money  to  attain  their  legitimate  objects  pre- 
cisely as  an  individual,  and  bind  themselves  by  any  form  of 
obligation  not  forbidden.*  .  A  railroad  company  has  the  right, 
by  virtue  of  its  powers,  and  without  direct  authority  being 
given  it  in  its  charter,  to  borrow  money  and  issue  ol>ligations 
therefor.'    Where,  however,  a  corporation  is  authorized  to 

oept  as  to  its  use  as  a  burial  ground,  106  111.  439 ;  Booth  v.  Robinson,  65 

and  Acts  Md.  1^86,  cb.  2S0,  providing  Md.  419;  Hays  v.  GaUon  Gas  Light 

for  opening  streets  through  the  bu-  Co.,  29  Oliio  St.  330:  Memphis &c.  R. 

rial  ground  so  purchased,  gave  the  Ca  v,  Dow,  19  Fed.  Rep.  388;  Green's 

corporation    leave    to   remove    the  Brice*s  Ultra  Vires,  223;  1  Mora  wets 

bodies,  and  declared  that  it  should  Ck>rp.  g§  342,  343.    In  the  principal 

acquire  the  full  ownership  in  fee-  case    the    money  was  borrowed  in 

simple  of  the  land,  and  might  sell  furtherance  of  a  plan    to  wind  up 

and  convey  the  same.    And  upon  the  affaireofa  life  insurance  company 

this  point  it  was  decided  that,  under  by  buyingup  the  outstanding  policit^s, 

leave  given  by  the  act  of  1814,  the  and  after  all  the  borrowed  money 

corporation    could    acquire    a   fee-  had  been  used  many  policies  were 

simple  estate  in  land,  subject  only  left  outstanding  with  almost  no  as- 

to  the  restriction  as  to  its  use,  which  sets  to  take  them  up.    This  plan'  of 

was  removed  by  the  act  of  18S6.  buying  up  the  policies  was  inaugu- 

i  Hamsher  r.  Hamsher,  (111.  1890)  rated  for  the  purpose  of  changing 

23  N.  E.  Rep.  1123;  Rev.   Stat.  111.  the  business  of  the  company  to  that 

ch.  32,  ^42.  ofaccidentinsurance:anditwasheld 

2  Wright  V.  Hughes,  (1889)  1 19  Ind.  that  the  illegality  of  that  scheme  did 
528,  citing  New  England  &c,  Ins.  not  help  the  outstanding  policy  hold- 
Co.  V.  Robinson,  25  Ind.  536 ;  Jones  ers  in  their  attack  upon  the  securi- 
V,  Guaranty  &c.  Ck>.,  101  U.  S.  622;  ties  for  the  loan. 
Reich w'a  d  v.O)mmercial  Hotel  Ck>.,  'Philadelphia     &c     R.    Co.    c. 
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incur  indebtedness  to  a  specified  amount,  borrowing  in  excess 
of  that  amount  is  unauthorized.'  And  it  is  so  in  the  case  of 
a  corporation  borrowing  a  sum  of  money  less  than  the  amount 
authorized  by  its  charter  but  which  added  to  amounts  pre- 
viously borrowed  makes  the  total  amoun4  of  indebtedness 
greater  than  that  it  is  authorized  to  contract.^  Under  an  act 
incorporating  a  railway  company,  and  providing  that  the  com- 
pany "shall  have  the  power  and  authority  to  borrow  money 
in  any  sum  or  sums  not  exceeding  in  amount  one-half  of  the 
par  value  of  the  capital  stock,"  the  par  value  of  the  capital 
stock  is  the  amount  of  paid-up  capital  only,  and  not  the  full 
amount  of  authorized  capital.'    Although  a  corporation  has 

Stichter,  (IS82)  21  Am.  L.  Reg.  713.  Iron  Co.  v.  Spradley,  4«  Ala.  98;  Ala. 
In  this  case  where  a  railroad  com-  &c  Co.  v.  Cent.  &c.  Assoc.  54  Ala. 
pany,  without  any  direct  authority  73;  Bank  of  Chillicothe  v.  Chilli- 
by  the  terms  of  its  charter  to  borrow  cothe,  70  Ohio,  415 ;  Kidgway  v.  Farm- 
money,  proposed  to  raise  funds  by  ers*  Bank,  12  S.  &  R.  25G ;  Magee  v. 
issuing  irre<leeniable  bonds  at  a  large  Mokelumne  &c.  Co.,  5  Cal.  258; 
discount  which  were  not  entitled  to  Union  M.  Co.  v.  Rocky  Mt.  Bank,  2 
interest  until  after  the  common  stock  Colo.  256;  Hamilton  v.  New  Castle 
had  received  a  dividend  of  six  per  Sec.  R  Co.,  9  Ind.  359;  Rockwell  v. 
cent.,  were  then  to  take  all  revenues  Elkhorn  Bank,  13  Wis.  653;  Fay  v. 
up  to  six  per  cent.,  and  were  then  Noble,  12  Cush.  1 ;  Commercial  Bank 
to  rank  pari  passu  with  the  com-  v.  Newport  Manuf.  Co.,  1  B.  Mon. 
mon  shares  for  further  dividends,  it  19;  Holbrook  v.  Bnsset,  5  Bosw. 
was  held  that  the  right  to  issue  such  147;  Furness  v.  Gilchrist,  1  Sandf. 
bonds  was  within  the  implied  pow-  67;  Bank  of  Australasia,  6  Moo.  P. 
ers  of  the  corporation.  Adeibert  C.  152,  193;  Forbes  v,  Marshall,  24 
Hamilton  in  his  note  to  this  case,  21  L.  J.  Exch.  305;  In  re  International 
Am.  L.  Reg.  720,  to  the  power  gen-  &c.  Co.,  L.  R.  10  Kq.  Cas.  312;  Aus- 
erally  to  borrow  money,  cites  the  tralia  &c.  Co.  v.  Mounsey,  4  K.  &  J. 
following  cases:  Beers  v.  Phoanix  783;  In  re  German  M.  Co.,  4  DeG. 
Glass  Co.,  14  Barb.  858;  Partridge  v.  M.  &  G.  10. 

Badger,  25  Barb.  358;  Clark  v.  Tit-  *Pool  v.   West  Point  &c.  Assoc, 
comb,  4J  Barb.  122;  Commissioners  r.  80  Fed.  Rep.  513;  Warlleld  v.  Mar- 
Atlantic  &  N.  C.  R.  Co.,  77  N.  C.  289;  shaU  County  &c.  Co.,  72  Iowa,  666; 
Tucker  v.  City  of  Raleigh,  75  N.  C.  Ossipee  Manuf.   Co.  v.   Canney,  52 
267;  Barry  v.  Merchants'  Exchange  N.  H.  205;  Auerbach  v.   Le  Sueur 
Bank,  1   Sandf.  Ch.  294;  Barnes  r.  Mill  Co.,  28  Minn.  291. 
Ontario  Bank,  19  N.  Y.  152;  Smith  ZQssipee  Manuf.  Co.  r.  Canney,  53 
V,   Law,   21    N.  Y.  296;  Nelson    v,  N.  H.  295;  Auerbach  v.  Le  Sueur 
Eaton,  26  N.  Y.  410;  Bradley  v.  Bal-  Mill  Co.,  28  Minn.  291. 
lard,  55  111.  413;  Lucas  v,  Pitney,  27  » Appeal  of  Lehigh  Ave.  Ry.  Co., 
N.  J.  L.  221;  Mobile  &c  R  Co.  v.  (1889)  129  Pa.  St.  405;  S.  C.  7  Ry.  & 
Talman,  15  Ala.  474;  Moss  v.  Har-  Corp.  L.  J.  42* 
peth  Acad.,  7  Heisk.  2^3;  Oxford 
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incurred  an  indebtedness  greater  than  its  authorized  limit^  the 
, contract  is  binding  upon  it  whenever  it  has  actually  received 
the  money  borrowed."  And  extending  the  principle  still 
further,  where  the  directors  of  a  corporation,  acting  in  good 
faith,  on  the  r^orts  and  representations  of  its  authorized 
agents,  borrow  money  for  the  purposes  of  the  corporation,  it 
is  not  necessar^'^  to  show  that  the  money  so  borrowed  was  act- 
ually appropriated  to  the  use  of  the  corporation,  in  order  to 
establish  an  indebtedness  against  it,  or  a  personal  liability^  of 
its  stockholders  in  favor  of  the  lender  of  the  money,  or  of  the 
sureties  who  pay  the  loan.^  Under  an  authority  to  borrow 
money  a  railroad  company  has  no  right  to  raise  money  by  the 
issue  of  irredeemable  bonds  entitling  the  bolder  merely  to  a 
share  of  the  earnings  after  payment  of  a  certain  dividend  to 
the  stockholders.'  The  issue  of  preferred  stock  is  analogous 
to  this  deferred  bond  scheme  and  is  likewise  not  within  the 
borrowing  power.* 

§  382.  Exclusive  privileges* — Exclusive  and  irrevocable 
franchies  may  be  granted  to  corporations,  when  there  is  no 
constitutional  inhibition  thereof.^  Charters  with  exclusive 
privileges  have  been  repeatedly  granted  by  the  older  States. 
They  have  been  deemed  necessary  to  the  promotion  of  enter- 
prises of  public  utility,  and  have  in  many  instances  operated 
greatly  to  the  convenience  of  the  community,  as  the  means  of 
accomplishing  public  improvements  which  would  not  other- 
wise have  been  undertaken,  or  must  have  been  delayed  to  a 
much  later  period.^  The  right  to  make  such  exclusive  grants 
has  been  supported  by  some  of  the  most  eminent  counsel  in 
the  United  States,  and  has  not  been  contested  by  others  who 
would  not  have  failed  to  deny  it  had  it  been  deemed  of  ques- 

1  Pool  V.  West  Point  &c.  Assoc,  80  shire  Bridge,  (1834)  7  N.  EL  35 ;  Bridge 

Fed.  Rep.  518;  Warfield  o.  Maishall  Co.  v.  Hoboken  Land  Co.,  13  N.  J. 

County  &c  Co.,  72  Iowa,  666.  £q.  81 :  The  Bingiiamton  Bridge,  3 

«  Borland  v.  Haven,  (1889)  37  Fed.  Wall.  51 ;  Bridge  Proprietors  v.  Ho- 

Rep.  894.  boken  Land  Ca,  1  Wall.  116;  Che- 

*  Taylor  V.  Philadelphia  &C.R.  Co.,  nango   Bridge   Co.  v.   Binghamtoa 

(1881)  7  Fed.  Rep.  386.  Bridge  Co.,  27  N,  Y,  87. 

4  Kent  V,  Quicksilver  Min.  Co.,  78       *  Parker,  J.,  in  Piscataqoa  Bridge 

N.  Y.  159.      But  Burt  v.  Rattle,  31  v.  New  Hampshire  Bridge,  (1834)  7 

Ohio  St.,  116,  was  different.  N.  H.  85, 63,  citing  Gibbons  v.  Ogden, 

ftpiscataqua  Bridge  v.  New  Hamp-  9  Wheat.  97,  note  a. 


0 


§  382.]  OENBBAL  COBPOBATE  POWEBS.  ^25 

tionable  character.  It  has  received  the  sanction  of  some  of 
the  most  learned  tribunals  in  the  union  and  we  see  no  reason 
to  doubt  the  soundness  of  the  principle.^  But  such  grants  are 
seldom  now  made,  there  being  contrary  provisions  or  reserva- 
tions of  power  in  general  laws  or  in  the  special  laws  or  char- 
ters, almost  invariably.'  And  articles  of  association,  under  a 
general  act  of  incorporation,  are  a  part  of  the  law  under  which 
a  company  is  organized,  and  subject  to  alteration  or  repeal,  the 
same  as  any  other  part  of  the  general  system.'  Such  a  grant 
is  to  be  construed  most  striotly  against  the  grantee  and  in 
favor  of  the  State;  nothing  passes  by  implication,  especially 
where  it  would  be  in  derogation  of  the  sovereign  power;  and 
if  the  grant  does  not,  in  clear  and  explicit  language,  make  the 
franchise  exclusive,  it  will  not  be  so  understood.*  The  exer- 
cise of  the  corporate  franqhise,  being  exclusive  of  individual 
rights,  can  not  be  extended  beyond  the  letter  and  spirit  of  the 
act  of  incorporation.'  And  exclusive  privileges  of  supplying 
water  to  the  public  or  of  manufacturing  gas,  or  of  supplying 
light  and  heat  to  the  public  by  any  other  means,  do  not 
extend  to  companies  formed  for  the  purpose  of  furnishing 
light  by  electricity.*  Powers,  however,  that  are  clearly  im- 
plied with  those  incidental  to  the  corporation  are  as  much  be- 
yond the  control  of  subsequent  legislation,  as  those  expressly 

1  Parker,  J.,  in  Piscataqua  Bridge  tracts,  bo  far  as  they  are  rendered 

17.  New  Hampshire  Bridge,  (1834)  7  impossible  by  such  amendment,  will 

N.  H.  85,  68,  citing  Charles  River  be  excused,  as  such  impossibility  rer 

Bridge  t*.  Warren  Bridge,  7    Pick,  suits  from  the  act  of  the  law.   Macon 

893,  440;  Livingston  v.  Van  Ingen,  9  &  B.  R  Co.  v.  Stamps,  (Ga.  1890)  11 

Johns.  525,  551 ;  Ogden  v.  Gibbons,  4  S.  E.  Rep.  443. 

Johns.  Ch.  150;  Gibbons  v.  Ogdon,  *  Sherman  v.  Smith,  1  Black,  587. 

17  Johns.  488;  8.  a  9  Wheat.  74,  < Charles  River  Bridget;.  Warren 

148.  Bridge,  1 1  Pet.  420 ;  Gaines  o.  Coates, 

-For  example,  the  right  of  the  leg-  51  Miss.  885;  Delancy  v.  Ins.  Co.,  52 

islature,  under  the  code  of  G^eorgia,  N.  Y.  581 ;  Lehigh  Water  Ca's  Ap- 

g§  1651, 1682,  reserving  to  the  State  peal,  102  Pa.  St.  515. 

the  right  to  modify  or  withdraw  the  ^  Beaty  v.  Knowler,  (1880)  4  Pet. 

charter  of  any  private  corporation  162;   Appeal    of   Scranton   Electric 

created  by  it,  and  to  amend  the  char-  Light  &  Heat  Co.,  (1888)  122  Pa.  St. 

ter  of  a  railroad  company  before  the  154 ;  8.  c.  9  Am.  St.  Rep.  79. 

road  is  built,  is  not  affected  by  exec-  *  Appeal  of  Scranton  Ellectrio  Light 

Qtory  contracts  that  may  have  been  &  Heat  Co. ,  (1888)  122  Pa.  St.  154 ;  s.  a 

made  for  the   construction  of  the  9  Am.  St.  Rep.  79,  citing  Emerson  r. 

xoad^  and  performance  of  such  con-  Commonwealth,  108  Pa.  St.  111. 
.     40 
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granted.*  These  questions,  however,  are  to  be  found  more 
fuUj"^  treated  in  the  chapter  upon  the  amendment  and  repeal 
of  corporate  charters. 

§  383.  Notice  of  corporate  powers. —  The  constitution  of 
a  corporation,  and  consequently  the  corporate  powere,  are  pre- 
sumed to  be  known  as  matters  of  law  to  all  persons  interested 
in  the  corporate  enterprise  or  dealing  with  the  corporation.* 
Every  person  who  enters  into  a  contract  with  a  corporation 
is  bound  at  his  peril  to  take  notice  of  the  legal  limits  of  its 
capacity.'  And  all  persons  ddhling  with  a  corporation  are 
bound  to  take  notice  of  its  charter,  constitution,  b^'-laws,  and 
manner  of  doing  business.*  But  if  a  contract  would  under 
ordinary  circumstances  be  within  the  corporate  powers,  and 
the  other  party,  exercising  reasonable  care,  does  not  discover 
that  by  reason  of  the  particular  circumstances  of  the  case  the 
corporation  is  in  that  instance  exceeding  its  charter  privileges, 
it  can  not  plead  its  want  of  authority  as  a  ground  upon  which 
to  avoid  liability.^    There  is  much  authority  in  favor  of  the 

1  People  V.  Manhattan  Ckx.O  Wend,  land  Sec.  R.  Co.,  23  How.  381,  398; 

851;  People  v,  Marshall,  1  Oilman,  Bissell  v.   Michigan  &c  R.  Co.,  22 

673.  ,  N.  Y.  264 ;  Davis  v.  Old  Colony  R.,  181 

3  Taylor  on  Corporations,  §  264;  Mass.  258,  260;  s.  c.  41  Am.  Rep.  221; 

Davis   V.   Old  Colony   R.  Co.,   181  Charleston  &c.  Turnpike  Co.  v,  Wil* 

Mass.  258;  Relfe  v.  Rundle,  103  U.  S.  ley,  16  Ind.  34;  Eastern  Counties  Ry. 

222;  Salt  Lake  City  v,  HoUister,  118  Co.  v,  Hawkes,  5  H.  L.  Cas.  331,  388. 

U.  8.  256,    268;    Bohmer   v.    City  Cf.  Fontaine  v.  Carniathen  Ry.  Co., 

Bank,  77  Va.  445 ;  Leonard  V.  Amer-  5  Eq.  322.    Thus   where   directors 

ican  Ins.  Co.,  97  Ind.  290;  Haden  v.  havo  power  to  bind  the  company  on 

Farmers*    &c.  Assoc.,  80  Va.  C83;  certain  conditions,  a  person  dealing 

Spence  v.  Mobile  &o.   Ry.   Co.,  79  with  them   may  assume   that  the 

Ala.  576.  conditions  have  been  fulfilled.  Pot- 

^Pearce  v,  Madison  &c  R.  Co.,  21  terdell  v,  Farebam  Brick  Ca,  L.  R. 

How.  441  ;Davisv.  Old  Colony  R.  Co.,  1  C.  P.  674;  Royal  British  Bank  o. 

131  Mass.  258;  S.  a  41  Am.  Rep.  221;  Turquand,5£l.&B.248;s.a6EiI.A 

Ashbury  Ry.  &c,  Co.  v.  Riche,  L.  R.  B.  327.    And  an  innocent  liolder  of 

7  H.  L.  653;  East  Anglian  Ry.  Co.  negotiable  securities  which  it  is  in 

V.  Eastern  Counties  Ry.  Co.,  11  C.  B.  the  power  of  directors  to  issue  is  not 

775.  bound  to  see  that  certain  prelim- 

*  Bocock  v.  Alleghany  Coal  &  Iron  inaries  on  the  part  of  the  company 

Co.,  (1887)  82  Va.  913;  s.  C.  3  Am.  St.  which  ought  to  have  gone  through 

Rep.  128;  Elevator  Co.  v.  Memphis  have   been   gone   through.    In   r$ 

&c  R.  Co.,  (188;)  85  Tenn.  703.  Laud  Credit  Co.,  Ex  parte  Iveiend 

s  Express  Co.  v.  Railroad  Co.,  99  &  Gurney,  4  Ch.  460. 
IJ.  S.  191,  199;  Zabriskie  v,  Cleve- 
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general  rule  tbat  outsiders  are  not  charged  with  knowledge  of 
the  by-laws  of  a  corporation.*  Accordingly,  it  has  been  held 
that  it  is  no  defense  to  an  action  for  breach  of  a  contract  by 
a  corporation  that,  in  entering  into  the  contract,  it  violated 
its  own  rules,  when  that  fact  was  within  its  knowledge  at  the 
time  the  contract  was  entered  into.'  But  where  the  want  of 
power  is  apparent  upon  comparing  the  act  done  with  the 
terms  of  the  charter,  the  party  dealing  with  the  corporation 
is  presumed  to  haye  knowledge  of  the  defect  and  the  defense 
of  ultra  vires  is  available  against  him.' 

§  384.  Notiee  of  powers  of  corporate  officers. —  This  doc- 
trine of  notice  of  corporate  powers  of  course  includes  notice 
of  the  authority  and  powers  of  the  agents  and  officers  by 
whom  only  the  corporation  acts.*  Therefore  persons  dealing 
with  the  managers  of  a  corporation  must  take  notice  of  the 
limitations  imposed  upon  their  authority  by  the  act  of  incor- 
poration.*  Although  a  person  dealing  with  a  domestic  corpo- 
ration is  charged  with  knowledge  of  the  general  law  regulat- 
ing corporations,  statutory  as  well  as  unw^ritten,  and  even  when 
dealing  with  the  agents  of  a  foreign  corporation  must  likewise 
take  notice  of  every  limitation  in  its  charter,  yet  he  is  not 
affected  with  notice  of  statutes  of  a  general  nature  enacted 
by  the  foreign  State,  though  they  tend  to  abridge  the  corporate 

iFay  V.  Noble,  12  Gush.   1;  Ten  » BisseH  t>.  Michigan  Ac.  R.  R.  Co. , 

Broek  v.  Boiler  &c.  Co.,  20  Mo.  App.  22  N.  Y.  264. 

19;  Kingsly  v.  New   England  Ins.  ^Beatty  v.    Marine   Ins.    Co.,    2 

Co.,  8  Cush.  403;  Mechanics*  Bank  Johns.   109;  Dabney  t\   Stevens,  2 

v.    Smith,   19   Johns.    115;    Anglo-  Sweeney,  415,  aflf'd  4C  N.  Y.  681; 

California  Bank  v.  Grangers'  Bank,  Silliman  v.   Fredericksburg  &c.   R. 

63Cal.  859.  Co.,  27  Gratt  119;  Salem  Bank  v. 

2  Samuel  v.  Fidelity  &c.  Co. ,  (1 888)  Gloucester  Bank,  17  Mass.  1 ,  29 ;  Root 

49  Hun,  122.    Thus  in  a  recent  case  v,  Wallace,  4  McLean,  8;  S^briskie 

it  was  held  that  parties  contracting  v.  Cleveland  &c.  R.  Co.,  23  How. 

with  a  corporation  without  actual  881,  898;  In  re  County  Life  Assur. 

notice  of  rules   adopted  by  it,  by  Co.,   L.   R   5  Ch.   288,  293;  Royal 

which  it  exempts  Itself  from  liabil-  British  Bank  v,  Turquand,  6  El.  & 

ity  on  contracts  unless  they  are  in  Bl.  327 ;  Ernest  v.  NichoUs,  6  H.  L. 

writing  and  signed  by  its  president,  C.   401,  419;  Fountaine  v,  Carmai- 

will  not  be  bound  by  such  rules,  then  Ry.  Co.,  L.  R.  5  £q.  316.  322. 

Walker  v.  Wilmington  &c.  R.  Co.,  ^  Pearce  v.  Madison  &c.  R.  Co  ,  ^1 

(1887)  26  S.  C.  80.  How.  441. 
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powers.*  Where  certain  classes  of  corporations,  for  instance 
banks,  have  established,  recognized  and  well-known  usages,  all 
persons  dealing  with  them  through  their  agents,  will  be  af- 
fected with  notice  of  those  usages,  and  the  contracts  of  such 
corporations  will  be  construed  with  reference  to  them.^  The 
question  whether  courts  will  take  judicial  notice  of  the  powers 
of  a  corporation,  is,  of  course,  a  totally  different  subject.  It 
may  be  said,  however,  that  it  depends  on  whether  the  corpo- 
ration is  incorporated  by  special  charter  or  under  a  general 
law.  For  courts  will  not  take  judicial  notice  of  a  special 
charter.' 

^  Hoyt  V.  Thompson.  19  N.  Y.  307 ;  Page,  9  Mass.  1 55 ;  WhitweU  v.  John- 
Bank  of  ChiUicothe  v.  Dodge,  8  son,  17  Mass.  245 ;  City  Bank  v.  .Cut- 
Barb.  233.  Contra,  City  Fire  Ins.  Co.  ter,  S  Pick.  414 ;  Haddock  v.  Citi- 
V.  Carriage,  41  Ga.  660.  zens'  Nat.  Bk.  53  Iowa,  542;  J-  ukson 

'Taylor  on  Corporations,  §  195;  Ins.  Co.  v.  Cross,  9  Heisk.  28J. 

Benner  v.    Bank   of   Columbia,    9  '  Kelly  v.  Alabama  &c.  B.  Ca,  68 

Wheat.  581 ;  Lincoln  &c  Bank  v,  Ala.  489. 
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